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PRACTICAL  REAL  ESTATE  LAW 

VOLUME  n 


PRIVITIES. 

(See  Constrnction;  Lease.) 

''There  are  three  mamier  of  priviUea,  viz.:  (1)  Privity  in  the 
case  of  estate  only.  (2)  Privity  in  respect  to  contract  only. 
(3)  Privity  in  respect  to  estate  and  contract  together.  (2  Sug- 
den  Vend.  714.  .  .  .  )  The  term  privity  in  estate  denotes 
mutual  or  successive  relationship  to  the  same  rights  of  prop- 
erty. *'  In  this  state  privity  of  estate  seldom  arisej3,  except  be- 
tween lessors  and  the  successors  of  their  lessees,  or  where  the 
covenantor  retains  a  reversionary  interest.  Privity  between  the 
grantor  and  grantee  in  relation  to  the  covenants  in  a  deed,  ex- 
tensively considered. 

Mjgfttt  T.  Goe,  124  N.  Y.  212,  26  N.  E.  Oil. 


PROBATE  OF  HEIRSHIP. 

(See  Descent.) 


PROBATE  OF  WILL. 

(See  Will.) 


PUBLIC  LANDS. 

Do  not  revert  when  public  is  discontinued— When  a  state  or 
municipal  corporation  has  acquired  the  absolute  title  to  land 
for  a  public  use,  which  use  has  been  discontinued,  the  title  does 
not  revert,  but  may  be  granted  to  individuals  for  private  pur- 
poses. 

Birdtall  t.  Gary,  M  How.  Pr.  368. 
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By  dedicatioit — The  equitable  owners  of  a  tract  of  land,  before 
they  had  perfected  their  title  thereto  by  a  patent  from  the  gov- 
ernment, laid  out  a  part  of  the  tract  into  a  town  which  now  con- 
stitutes the  city  of  Cincinnati.  And  upon  the  plot  of  said  town 
they  laid  out  and  designated  part  of  the  land  as  a  public  common 
or  open  square,  for  the  use  of  the  inhabitants  of  the  town.  This 
was  held  to  be  a  sufficient  dedication  of  the  land  to  the  public, 
to  vest  the  title  to  this  common  or  public  square  in  the  city  of 
Cincinnati,  although  the  city  was  not  incorporated  until  many 
years  afterwards. 

City  of  Cincinnati  v.  Leasee  of  White,  6  Peters  431. 
Trustees  of  Watertown  t.  Oowen,  4  Paige  510. 


'I' PUBLIC  OFFIOBBS. 

Suits  by  and  against. — ^Public  officers,  although  not  expressly 
authorized  by  statute,  have  a  capacity  to  sue  commensurate  with 
their  public  trusts  and  duties.  When  the  suit  is  by  a  public 
officer,  it  is  brought  in  the  proper  name  of  the  individual,  with 
the  addition  of  his  name  of  office.  A  suit  in  the  name  of  the 
office,  without  naming  the  incumbent,  is  not  maintainable.  When 
officers  are  sued,  the  action  must  be  brought  against  them  in- 
dividually, specifying  in  the  process,  pleadings  and  proceedings, 
their  name  of  office. 

2  B.  S.,  474,  S  96. 

Siipervisors  of  Galway  v.  Stimson,  4  Hill  136. 

Quo  Warranto  is  the  sole  remedy  to  determine  title  to  a  pub- 
lic oflke  actually  in  the  possession  of  another  under  color  of  right. 

People  V.  Sheehan,  128  App.  Div.  743. 

A  person's  title  to  an  office  cannot  be  questioned  collaterally. 
'*It  appears  to  be  a  well  settled  principle  of  the  common  law, 
that  as  between  third  persons,  the  acts  of  an  officer  de  facto,  who 
comes  into  the  office  by  color  of  an  election  or  appointment  to 
such  office,  and  who  claims  and  continues  to  exercise  the  duties 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  30,  p.  315. 
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of  the  office,  are  valid;  and  that  in  a  collateral  proceeding,  to 
which  he  is  not  a  party,  the  courts  will  not  decide  upon  the 
validity  of  his  title  to  the  office.'* 

Parker  t.  Baker,  g  Paige  428. 

Filmg  of  papers  by  public  offidals. — ^The  failure  of  a  public 
official  to  perform  his  duty  in  filing  a  paper,  does  not  impair  the 
rights  of  ^an  individual  who  has  properly  delivered  the  paper  to 
him  or  to  his  authorized  representative. 

Bishop  T.  Cook,  18  Barb.  826. 

Dodge  ▼.  Potter,  IB  Barb.  108. 

Gates  ▼.  State,  128  N.  T.  221,  228,  28  N.  E.  373. 

Pink  V.  Wallach,  100  App.  DiT.  718,  721,  06  N.  Y.  Supp.  543. 

The  filing  of  records  of  judgments  before  the  opening  hour, 
does  not  obtain  a  preference  for  them.  All  such  records  must 
be  considered  as  filed  at  the  hour  of  opening  the  office. 

Warden  ▼.  Mason,  10  Wend.  578. 

Official  acts  are  to  be  liberally  interpreted  to  give  effect  to 
what  the  parties  acted  upon  and  apparently  intended. 

Oanandarqua  Academy  ▼.  'MoKeohnie,  10  Hon  62,  68. 
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♦PUBLICATION. 

(See  Unknowns.) 

1.  Actual  publication. 

2.  Proof  of  publication. 

3.  Mailing. 

4.  Of  notice  of  sale. 

5.  Notice  of  sale  statutes. 

6.  Notice  with  summons. 

7.  Discrepancy  in  name. 

8.  Service  of  summons  by. 

9.  Statutes. 

1.  Actual  publication. 

When  to  be  made.— Code  of  Civil  Procedure,  §  440,  the  pub- 
lication must  be  made  in  each  period  of  seven  days,  but  need 
not  be  on  the  same  day  in  each  week.  When,  on  account  of  a 
holiday,  the  publication  was  made  twice  in  one  period  of  seven 
days,  and  not  at  all  in  the  following  seven  days,  it  was  held  in- 
valid. 

Doheny  v.  Worden,  75  App.  Djv.  47,  77  N.  Y.  Supp.  959. 

**Once  a  week  for  six  successive  weeks,"  in  Code  of  Pro- 
cedure, §  440,  is  different  from  the  requirement  for  the  publica- 
tion of  a  citation  in  §  2524  (now  §  2528),  **oncg  in  each  of  six 
successive  weeks."  In  the  latter  case  publication  need  not  be 
made  on  the  same  day  in  each  week.  A  week  is  the  period  of 
time  from  Sunday  to  Saturday;  and  a  publication  on  Monday, 
Jan.  6,  and  the  next  on  Saturday,  Jan.  18,  is  good. 

Matter  of  Reed,  171  App.  Div.  21,  156  N.  Y,  Supp.  944,  rev'd  on  other  grounds 
218  N.  Y.  711. 

A  publication  in  a  supplement  to  a  paper,  is  a  sufficient  pub- 
lication in  the  newspaper. 

M*orton  v.  Horton,  189  N.  Y.  398,  82  N.  E.  429,  rev'g  101  App.  Div.  322,  91 
N.  Y.  Supp.  950. 

Must  be  newspaper  printed  in  Bnfirlish. — The  publication  of  a 
notice  of  sale  for  taxes  in  a  newspaper  published  in  German,  is 


*Se6  also  Bliss'  Code  of  Civil  Procedure  (6th  ed.)  and  Supplement,  1919;  Parsons' 
Code  of  Civil  Procedure. 
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good,  where  the  publication  was  also  had  in  nine  other  papeti» 
printed  in  EInglish. 

Donahue  t.  CConor,  45  Super.  (18  J.  A  &)  S78. 

Bnt  when  a  legal  notice  is  required  to  be  published  in  only 
one  paper,  an  English  paper  is  always  intended;  and  a  publica- 
tion in  a  Oerman  paper  only,  is  bad. 

Graham  v.  King,  50  Mo.  22. 

Service  by  publication  in  a  paper  printed  in  Italian,  is  bad. 
Code  of  Civil  Procedure,  §  22  provides  that  all  proceedings  must 
be  in  English. 

Alfonso  V.  Alfonao,  09  Misc.  550,  165  N.  Y.  8upp^  1037. 


.  2.  Proof  of  publication. 

A  publisher's  affidavit  is  good,  where  the  statute  says:  ''the 
printer,  or  his  foreman,  or  principal  clerk.  (L.  1844,  ch.  346, 
§  2.)  K  the  publisher  is  not  authorized  to  make  the  affidavit,  it 
is  extra  judicial,  and  not  evidence  of  anything.  But,  although 
the  words  differ  in  their  etymology;  and,  in  many  respects,  in 
their  uses,  printer  and  publisher  may  be  considered  synonymous 
for  this  purpose;  the  latter  being  within  the  spirit  of  the 
statute. '* 

Bunoe  t.  Beed,  16  Barb.  347,  350. 

The  word  ^'manager''  is  synonymous  with  ' 'publisher''  or 
* 'foreman**  in  the  statute;  as  its  only  object  is  to  have  the  affi- 
davit made  by  one  who  knows.  If  the  publication  is  complete, 
the  entry  of  the  judgment  before  the  time  to  answer  expires,  is 
only  an  irregularity. 

Watere  v.  Watew,  7  Miac.  519,  27  N.  Y.  Supp.  1004. 


3.  Mailing. 

Addressed  to  place  different  from  that  stated  in  order. — 
Where  a  copy  of  the  summons  and  complaint  is  mailed,  ad- 
dressed to  the  defendant  at  a  different  place  from  that  stated 
in  the  order  of  publication;  and  there  is  no  personal  service,  and 
no  appearance  of  the  defendant,  a  judgment  against  such  de- 
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fendant  is  void;  and  a  purchaser  cannot  be  forced  to  take  the 
title. 

Smith  V.  Wells,  69  N.  T.  600. 

But  an  error  in  the  street  number  of  the  defendant's  address, 
in  mailing,  is  not  defective,  if  the  mailing  is  made  as  directed 
by  the  order. 

Dennin  y.  Duffy,  83  Misc.  523,  145  N.  Y.  Supp.  354. 

Addressed  to  county  only. — Mailing  a  citation  to  a  person,  to 
De  Kalh  Co.,  III.,  without  mentioning  any  place  in  thai  county,  is  de- 
fective. 

The  words  ^'Betum  within  5.  days''  on  the  envelope,  may 
vitiate  the  mailing. 

Gftffney  v.  Bigelow,  48  How.  Pr.  475^  rer'd  2  Abb.  N.  C.  311,  cited  Manchester 
V.  Van  Brunt,  2  Misc.  228,  22  N.  Y.  Supp.  362.      • 

Bvi  the  mere  name  and  address  of  the  plaintiff's  attorney  on  the  en- 
velope, does  not. 

Mailing  time  counts  from  the  time  of  deposit  in  the  post-office ; 
and  not  from  the  date  of  the  postmark,  which  is  the  date  of  for- 
warding. 

Hornby  v.  Cramer,  12  How.  Pr.  490. 

Mailing  fifteen  days  after  the  granting  of  the  order  (under 
Code  of  Procedure),  although  the  order  did  not  state  ^^forth- 
with," is  sufficient  to  relieve  the  purchaser  at  the  sale. 

Back  y.  Orussell,  2  Abb.  Pr.  386. 

Place  of  mailing. — ^Publication  by  mailing  in  a  letter  box  in  a 
private  building,  is  not  sufficient.  Deposit  must  be  made  in  the 
general  post-office,  under  Code  of  Civil  Procedure,  §  440. 

Gay  V.  UlrichB,  136  App.  Div.  809,  121  N.  Y.  Supp*  726. 

Mailing  in  an  office  shute,  where  the  order  directs  depositing 
in  the  general  post-office,  is  bad. 

Kom  V.  Idpman,  201  N.  Y.  404,  94  N.  E.  861,  aTg  141  App.  Div.  927,  126 
N.  Y.  Supp.  1134. 

Mailing  in  station  R.  in  the  Bronx,  is  good,  if  the  order  spe- 
cifically provides  for  it. 

Von  Der  Heyde  v.  Ditmars,  174  App.  Div.  390,  161  N.  Y.  Supp.  780. 
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But  Code  of  Civil  Procedure,  §  440,  was  amended  Sept  1,  1914, 
so  that  it  is  not  required  that  the  post-office  be  specified. 

4.  Of  notice  of  sale. 

For  the  requirements,  see  Code  of  Civil  Procedure,  §§  1434, 
1678,  as  amended. 

In  newspaper. — ^A  newspaper  is  a  public  print  which  circu- 
lates news  at  short  and  regular  intervals.  For  the  publication  of 
notices  of  sale  under  Code  of  Civil  Procedure,  §  1434,  it  need  not 
be  sold  on  the  street  by  newsdealers. 

Williams  r.  Colwell,  14  App.  Div.  26,  43  X.  Y.  Supp.  1167. 

Notice  of  sale  need  not  be  published  in  all  the  editions  of  the 
paper  issued  on  the  day  of  publication. 

Everson  v.  JohnBon^  22  Hun  115. 

In  posting  the  notice  of  sale,  once  affixing  it  is  sufficient;  and 
the  presumption  is  that  it  remained  there.  Its  removal  by  a 
stranger  would  not  aflfect  the  notice. 

Hornby  v.  Cramer,  12  How.  Pr.  490. 

"  Week/' — In  publiAing  a  notice  of  sale,  the  week  "  immediately 
preceding  "  the  sale,  does  not  mean  the  week  from  Sunday  to  Sunday; 
and  the  publication  must  continue  right  up  to  the  day  of  sale,  no  mai- 
ler how  early  it  was  begun. 

It  has  been  repeatedly  held  that  a  week  is  the  period  of  time 
between  midnight  Saturday  and  midnight  of  the  following 
Saturday.  The  first  publication  is  not  required  by  statute  to 
have  been  at  least  twenty-one  days  before  the  sale. 

Cortland  Sayings  Bank  t.  LighthaU,  53  Misc.  423,  104  N.  Y.  Supp.  1022. 

Defective  publication  irregularity  only.— A  defective  publica- 
tion of  a  notice  of  sale,  is  an  irregularity  only,  which  the  parties 
may  waive;  and  the  failure  to  publish  a  notice  of  adjournment  of 
sale,  is  an  irregularity  only  which  cannot  be  taken  advantage  of 
by  the  purchaser  after  confirmation  of  the  report  of  sale. 

Bechstein  v.  Schultz,  120  N.  T.  168,  24  N.  E.  388,  aflf'g  25  Hun  191. 

But  the  proper  practice  on  adjournment  is  to  repost  and  continue 
publication  just  the  same  as  with  the  original  notice. 
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As  to  what  is  a  reasonable  time  to  take  advantage  of  an  irregtdarity 
in  the  publication  of  a  notice  of  sale,  see  Code  of  Civil  Procedure, 
§§  724,  1282,  which  are  applicable  by  analogy.  Opinions  vary  as  to 
what  is  a  reasonable  time  for  a  party  to  object  to  a  defective  publication, 
from  up  to  the  time  of  the  delivery  of  the  referee's  deed,  to  eight  months 
thereafter.  But  in  any  case  confirmMion  of  the  sale  by  the  court,  on 
notice  to  all  parties,  will  estop  them. 

As  to  the  title,  a  defect  in  the  publication  of  the  notice  of  the  sale, 
can  only  be  taken  advantage  of  by  the  purchaser  at  the  referee's  sale; 
and  if  he  does  not  object,  the  examiner  should  not  do  so. 

The  absence  of  proof  of  the  publication  of  the  notice  of  sale, 
is  not  an  objection  to  a  title. 

Farrell  v.  Noel,  17  App.  Div.  319,  45  N.  Y.  Supp.  207. 

A  publication  once  a  week  for  six  weeks  in  a  daily  newspaper,  where 
the  property  is  in  a  city  {instead  of  twice  a  week  for  three  weeks)\ 
m^ay  be  disregarded,  as  not  jurisdictional. 

The  full  period  of  twenty-one  days  must  elapse  between  the . 
day  of  the  first  publication  and  the  day  of  sale. 

Valentine  t.  'McGue,  26  Hun  456. 

The  first  publication  may  be  less  than  forty-two  days  before 
the  sale,  provided  it  was  published  once  a  week  for  six  weeks 
before,  and  provided  the  notice  of  sale  was  posted  forty-two  days 
before  the  sale. 

Olcott  V.  Robinson,  21  N.  Y.  150. 


5.  Notice  of  sale  statutes. 

Code  of  Civil  Procedure,  §  1678.  Notice  of  sale  must  be  given 
by  the  officer  making  it,  as  prescribed  in  §  1434  for  sale  on  execu- 
tion, unless  the  property  is  situated  wholly  or  partly  in  a  city  in 
which  a  daily  newspaper  is  published;  and  in  that  case,  by  pub- 
lishing the  notice  of  sale  at  least  twice  a  week  for  the  three  suc- 
cessive weeks  immediately  preceding  the  sale,  in  one  or,  in  the 
city  of  New  York  or  city  of  Brooklyn,  in  two  sucji  papers.  No- 
tice of  a  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms 
of  SQle  must  be  made  known  at  the  time  of  the  sale. 
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Amended  by  L.  1881,  ch.  682,  by  adding  subd.  2,  confirming 
prior  sales^ 

Amended  by  L.  1894,  oh.  263,  by  omitting  subd.  2,  and  adding: 
**or  in  a  weekly  paper  published  in  a  city,  once  in  each  of  the  six 
weeks,  immediately  preceding  the  sale." 

Amended  by  L.  1896,  ch.  152,  by  adding  the  provision  about 
the  referee's  not  appearing,  and  adjotirnment  by  plaintiff's  at- 
torney. 

Amended  by  L.  1898,  ch.  662,  by  adding  provision  about  a 
daily,  semi-weekly  or  tri- weekly  paper. 

Amended  by  L.  1915,  ch.  319. 

Amended  by  L.  1916,  ch.  589. 

Amended  by  L.  1917,  ch.  248. 

Amended  by  L.  1918,  ch.  650. 


6.  Notice  with  sammons. 

Not  necessary  in  mailing.— ^0(fo  of  Civil  Procedure,  §  44i,  re- 
quires a  notice  to  he  subjoined  to  and  published  wHih  the  Mmmons. 
Bui  this  does  not  mean  that  this  mvM  be  done  in  maUinff.  * 

The  faOnre  to  name  the  defendants  in  the  notice  required  by 
Code  of  Civil  Procedure,  §  442,  is  not  jurisdictional,  if  the  no- 
tice accompanies  a  summons  which  names  them. 

CUm  r.  CAlder  Co.,  139  App.  Div.  17S,  123  N.  Y.  8upp.  749,  aTd  203  N.  Y. 

A  notice  saying:  **To  all  of  the  above  named  defendants;" 
or  to  all  of  the  defendants  except  certain  named  ones,  is  suf- 
ficient. 

Loring'  V.  BiniMy,  38  Hun  162,  8  Civ.  Proc.  R.  297. 

Defective  notice,  when  irregular  only. — A  publication  notice 
with  a  summons,  stating  that  it  was  served  without  the  state 
pursuant  to  a  judge's  order,  as  provided  for  by  Code  of  Civil 
Procedure,  §  443,  instead  of  stating  that  it  was  served  by  pub- 
lication, as  required  by  §  442,  and  without  being  directed  only 
to  the  defendants  to  be  served;  is  irregular  only,  and  the  court 
acquires  jurisdiction. 

Loring  t.  Binney,  38  Hun  152,  8  Civ.  Proc.  R.  297. 
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Day  OB  which  complaint  filed,  misstated. — The  publication  of 
a  summons,  with  the  notice  misstating  the  day,  but  not  the^ 
month,  on  which  the  complaint  was  filed,  does  not  avoid  the 
judgment. 

Jaoquerson  v.  Van  Erben,  2>bb.  Pr.  315. 

The  omission  of  the  name  of  the  state,  in  the  notice  of  filing 
the  complaint,  was  held  to  comply  sufficiently  with  the  statute, 
which  required  the  notice  to  state  **  where '*  the  complaint  was 
filed. 

Cook  V.  Kelfiey,  19  N.  T.  412. 

Cook  T.  Eeleeck,  8  Abb.  Pr.   170,  aff'd   10  N.  T.  412,  oyerruling  Titus  t. 
Relyea,  8  Abb.  Pr.  177. 


7.  Discrepancy  in  name. 

The  idem  sonans  theory  disregarded,  and  the  test  applied  as 
to  whether  the  two  names  looked  substantially  the  same  in  print 
(by  the  United  States  supreme  court). 

Qrannis  t.  Ordean,  234  U.  8.  385,  34  Sup.  Ct  Rep.  770. 

Four  doctrines  applied  to  a  misnomer:  (1)  idem  sonans;  (2) 
appearance  of  the  name  in  print;  (3)  probability  of  actual  de- 
livery by  the  postal  authorities;  and  (4)  whether  the  real  party, 
seeing  the  name  as  printed,  would  recognize  it.  The  name  Guil- 
fuss  held  suflScient  for  Geilfuss.  The  above  name  held  sufficient 
under  the  last  two. 

8.  Service  of  summons  by. 

Complaint  and  affidavits. — In  case  of  service  hy  ptiblication,  the 
complaint  must  state  a  cause  of  action;  that  is,  it  mu^t  not  he  demur- 
rable. The  complaint  must  he  verified.  The  affidavits  must  he  hrought 
practically  to  date;  and  there  is  no  way  in  which  the  affidavits  used  in 
a  prior  action,  can  he  used  over  again  in  another  action  against  the  same 
parties. 

Service  by  publication  under  the  Code  of  Civil  Procedure 
WENT  INTO  effect  Scpt  1,  1877,  although  the  original  act  of  1876 
provided  that  it  should  go  into  effect  May  1,  1877.  The  time  of  its 
going  into  effect  was  changed  to  Sept.  1  hy  L.  1877,  ch.  318. 
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Defects  and  irregularities.— Under  Code  of  Civil  Procedure^ 
§  439,  where  the  complaint  was  verified  in  a  foreign  state,  and 
there  was  no  certification  of  the  verifying  oflScers'  authority,  it 
was  held  insufficient  to  authorize  the  order;  and  that  a  publica- 
tion order  issued  on  such  a  complaint,  was  void,  because 
the  justice  never  acquired  jurisdiction  to  make  it. 

WilliMnson  v.  WilliAmson,  64  How.  Pr.  460,  3  Civ.  Proc  R.  60. 
Phelps  y.  Phelps,  6  Civ.  Proe.  R.  117,  tJTd  32  Hun  642. 

The  filing  of  the  summons,  complaint  and  order  of  publication 
in  the  county  clerk's  office  on  or  before  the  first  day  of  publica- 
tion,  is  jurisdictional;  and  the  failure  to  do  so,  cannot  be  cured 
by  a  nunc  pro  tunc  order. 

Fink  V.  Wallach,  47  Misc.  247,  05  N.  Y.  Supp.  872,  rev'd  100  App.  Div.  718, 
96  N.  Y.  Sapp.  548,  on  a  qtiesticm  of  fact  only, — ^that  they  were  properly 
filed  in  this 


A  judgment  entered  less  than  sixty-two  days  after  the  day  of 
the  first  publication,  is  premature  and  irregular;  and  should  be 
set  aside.  Forty-two  days  should  be  allowed  for  publication 
and  twenty  more  to  answer. 

Brod  V.  Heyman,  3  Abb.  Pr.  N.  S.  306. 

But  such  a  premature  entry  of  judgment,  if  the  publication  is 
complete,  is  only  an  irregularity,  and  not  attackable  collaterally. 

Waters  v.  Waters,  7  Misc.  510,  27  N.  Y.  Supp.  1004. 

Service  on  a  domestic  corporation  is  provided  for  by  L.  1913^ 
eh.  179,  amending  Code  of  Civil  Procedure,  §  438,  subd.  1. 

Time  for  defendant  to  come  in  and  defend. — Formerly  a  de- 
fendant served  by  publicajtion,  had  seven  years  after  judgment  to 
come  in  and  defend;  and  this  risk  the  purchaser  at  the  sale  was 
obliged  to  take. 

Van  Wyck  v.  Hardy,  20  How.  Pr.  222,  aflfd  4  Ahb.  Ct.  App.  Dec.  406,  30  How. 
Pr.  302. 

And  under  Code  of  Civil  Procedure,  §  445,  such  a  defendant 
can  come  and  defend,  after  final  judgment,  within  one  year  after 
notice  thereof  is  served;  and  if  such  notice  is  not  served,  within 
seven  years  after  the  judgment  roll  is  filed.  This  is' done  by 
motion,  and  while  cause. must  be  shown,  it  is  not  necessary  to 
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show  any  irregularity  in  the  proceedings,  or  defect  in  the  judg- 
ment. 

Marvin  t.  Brandy,  56  Hun  242,  0  N.  Y.  Supp.  503. 

But  this  section  provides  at  the  end,  that  the  title  to  property  sold 
in  good  faith  pursuani  to  a  direction  in  the  jvdgmeni,  or  by  virtue  of 
an  execution  issued  upon  the  same,  shall  not  be  affected  by  a  modification 
thereof  by  reason  of  such  defense. 

The  service  by  publication  on  the  unknown  heirs  of  a  per- 
son who  disappeared  nineteen  years  before,  is  good,  although 
his  brothers  and  sisters  are  known  and  not  joined.  All  the  heirs 
are  bound. 

Guyer  t.  Raymond,  8  Misc.  606,  29  N.  Y.  Supp.  395. 

Defendant  may  appear  and  demand  copy  of  complaint.— A 

defendant  served  by  publication,  may,  before  the  service  is  com- 
pleted, appear  and  demand  a  copy  of  the  complaint,  if  one  has 
not  been  delivered  to  him  personally,  notwithstanding  one  was 
served  on  him  by  mail;  and  his  time  to  answer  runs  from  the 
time  of  the  service  of  the  complaint  in  compliance  with  such 
demand. 

Sanders  v.  People's  Co-Op.  Ice  Co.,  44  Misc.  171,  89  N.  Y.  Supp.  785. 

Personal  service  out  of  state. — Code  of  Civil  Procedure,  §  135, 
^'  when  pvhlication  is  ordered,  personal  service  of  a  copy  of  the  sum- 
mons and  complaint,  out  of  the  state,  shall  be  equivalent  to  publication 
and  deposit  in  the  post  office/^ 

Service  outside  of  the  state  dispenses  with  the  necessity  for 
publication  and  mailing. 

Abrahams  t.  Mitchell,  8  Abb.  Pr.  123. 

The  service  of  the  summons  and  complaint  without  the  state, 
without  a  copy  of  the  publication  order,  as  required  by  Code 
of  Civil  Procedure,  §  440,  is  insufficient. 

Ludden  v.  Degener,  14  App.  Div.  397,  43  N.  Y.  Supp.  908. 

The  notice  with  the  summons. — Service  out  of  the  state  per- 
sonally under  a  publication  order,  on  Aug.  19,  1914,  without 
service  of  the  notice  required  by  Code  of  Civil  Procedure,  §§  442, 
443,  is  bad. 

Hollender  v.  WaUnce,  167  App.  Dir.  217,  152  N.  Y.  Supp.  647. 
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Such  a  service,  prior  to  Sept.  1, 1914,  is  void. 

Conklin  v.  Federal  Trust  Co.,  176  App.  Dir.  672,  163  N.  Y.  Supp.  670. 

Iw  A  FOBEGLOSUBE  AGAINST  A  PERSON  WHO  HAS  TAKEN  TITLE  FOR  THE 
PURPOSE   OF   HINDERING  AND   DELAYING  THE   ACTION,   the  prOpCT  stcpS 

to  be  taken  to  lay  the  foundation  for  a  publication  order  are:  to  inquire 
of  the  grantor  in  the  defendants  deed;  of  the  attorney  who  recorded 
the  deed;  of  the  officer  who  took  the  grantor's  acknowledgment;  of  the 
tenants  of  the  building  on  the  premises;  and  to  consult  the  directories. 
This  is  usually  all  that  can  be  done. 

U  the  plaintiff  dies  after  publication  has  commenced,  there  is 
no  plaintiff  during  the  remainder  of  the  publication;  and  the 
court  acquires  no  jurisdiction.  After  the  action  is  revived  by  the 
substitution  of  a  new  plaintiff,  the  publication  should  be  begun 
de  novo,  and  completed. 

ReUIy  V.  Hart,  130  N.  Y.  626,  29  N.  E.  1090,  aTg  66  Hun  466,  8  N.  Y.  Supp. 
717. 

Code  of  Civil  Procedure,  §§  438,  440,  441,  443,  445,  were 
emended  to  take  effect  Sept.  1,  1914.  §  440  now  provides  that  a  pub- 
lication order  may  be  made  by  the  court  or  a  judge;  and  does  not  require 
that  the  post  office  be  specified.  §  438,  subd.  5  now  provides  that  in 
all  real  estate  actions,  the  summons  may  be  personally  served  outside 
of  the  state,  in  a  prescibed  way,  without  an  order  of  publication;  and 
that  such  service  is  complete  in  ten  days  after  proof  of  the  service  is 
filed.  And  the  permission  given  by  §  445,  to  come  in  and  defend,  does 
not  apply  in  case  of  su^h  service. 

In  action  relating  to  title  to  real  property. — ^^A  service  of  a 
summons  by  publication  in  an  action  relating  to  the  title  to  real 
property  within  the  jurisdiction  of  the  court  when  made  in  ac- 
cordance with  reasonable  statutory  regulations  is  legal.  (Ameri- 
<5an  Land  Co.  v.  Zeiss,  219^11.  S.  47.) '' 

Hunt  V.  Hay,  214  N.  Y.  678»  108  N.  E.  861. 

But  an  equity  action  which  is  not  statutory,  operates  in  per- 
sonam only;  and  its  judgment  reforming  a  deed  or  e3tablishing  a 
title,  can  only  be  supported  by  actual  personal  service  of  pro- 
55 
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cess  on  the  defendants  within  its  jurisdiction;  and  constructive 
service  by  publication  is  insuflScient, 

Hart  V.  Sansom,  110  U.  S.  151. 

Pennoyer  v.  Neff,  96  U.  S.  714,  722. 

See  also  Brooklyn  v.  Insurance  Co.,  99  U.  S.  362;  Claflin  v.  Commonwealth 

Insurance  Co.,  110  U.  S.  81,  87;  Gibbs  v.  Queen  Insurance  Co.,  63  N.  Y. 

114;  Schwinger  v.  Hickok,  63  N.  Y.  280;  Hunt  v.  Hunt,  9  Hun  622. 

Judgment  entered  less  than  six  weeks  after  service.— Upon 
service  out  of  the  state  under  a  publication  order,  a  judgment 
entered  less  than  six  weeks  from  the  date  of  service,  is  irregular. 

Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  89  N.  Y.  397. 


9.  Statutes. 

Of  legal  notices. — ^AflSdavit  of  printer  or  foreman  of  any  pub- 
lic paper  admissible  in  evidence.    L.  1835,  ch.  159. 
The  first  publication  statute  against  nonresident  defendants, 

is  2  R.  S.,  186.  Amended  by  L.  1842,  ch.277,  by  allowing  publica- 
tion  where  residence  is  unknown;  and  prescribing  form  of  no- 
tice in  both  foreclosure  and  partition.  ^ 

Code  of  Procedure,  §  114.  Service  by  publication  upon  affi- 
davit that  defendant  cannot  with  reasonable  diligence  be  found 
in  the  state,  and  is  a  resident  of  the  state,  or  has  property 
therein.  Order  for  publication  in  two  newspapers  for  such 
length  of  time  as  judge  may  designate,  not  less  than  thirty  days; 
and  that  summons  be  forthwith  deposited  in  post-office.  Per- 
sonal servic6  out  of  state  equal  to  publication. 

Amended  by  L.  1849,  ch.  438,  §  135.  Publication  in  following 
cases:  (1)  where  defendant  is  a  foreign  corporation;  (2)  where 
a  resident  defendant  departs  from  the  state,  or  conceals  himself 
therein;  (3)  where  defendant  is  a  nonresident,  but  has  property 
in  the  state;  (4)  where  the  subject  of  the  action  is  real  prop- 
erty in  the  state,  and  the  defendant  has  or  claims  an  interest 
therein,  and  the  complaint  demands  judgment  excluding  him; 
(5)  where  the  action  is  founded  on  a  mortgage  on  property  in  the 
state,  and  the  defendant  is  personally  liable;  and  (6)  divorce. 

Amended  by  L.  1851,  ch.  479. 

§  35,  subd.  3,  amended  by  L.  1858,  ch.  306,  to  read  as  fol- 
lows: **  Where  he  is  not  a  resident  of  the  state,  but  has  property 
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therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action/' 

§  335  amended  by  L.  1860,  ch.  459,  by  adding  a  provision  that 
in  foreclosure  actions,  if  any  of  parties  are  unknown  to  plaintiff, 
and  their  residence  cannot  with  reasonable  diligence  be  ascer-* 
tained  by  him,  and  such  fact  shall  be  made  to  appear  to  the  court 
by  affidavit,  the  court  may  grant  an  order  for  service  by  publica- 
tion once  a  week  for  six  weeks  in  the  state  paper  and  a  county 
paper;  which  publication  to  be  equal  to  personal  service. 

Amended  as  to  service  by  publication  in  mortgage  fore- 
closures. 

L.  1876,  ch.  431. 

State  Paper  Act. 

L.  1854,  cb.  107. 

Publication  in  the  Albany  Evening  Journal  legalized  as 
though  it  were  the  state  paper. 

L.  I860,  ch.  174. 

Publications  in  Albany  Evening  Journal  and  Albany  Atlas 
and  Argus,  prior  to  March  7,  1865,  made  same  as  if  published 
in  the  state  paper. 

L.  1865,  ch.  305. 

Publication  orders  made  by  a  county  judge  prior  to  Jan.  1, 
1849,  legalized. 

L.  1865,  ch.  413. 

Orders  for  service  of  summons  by  publication  jnade  by  a 
county  judge  prior  to  Jan,  1, 1870,  valid  as  if  made  by  a  supreme 
court  judge. 

L.  1871,  ch.  551. 

To  be  made  in  county  papers  instead  of  state  paper.  Proof  by 
affidavit  of  publisher,  printer  or  foreman. 

L.  1884,  ch.  133. 

Code  of  Civil  Procedure,  §  438. — Order  directing  service  upon 
a  defendant  of  a  summons,  without  the  state,  or  by  publication, 
in  the  following  cases: 
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(1)  Where  defendant  is  a  foreign  corporation;  or  a  natural 
person  not  residing  in  the  state. 

(2)  Where  defendant,  a  resident,  has  departed  from  the  state 
to  defraud  his  creditors,  or  keeps  himself  concealed  therein  with 

*like  intent. 

(3)  Where  an  adult  resident  has  been  continuously  without 
the  United  States  for  over  six  months  and  has  not  designated 
anyone  to  be  served  in  his  behalf. 

(4)  Where  the  actioil  is  for  divorce. 

(5)  Where  defendant  is  a  resident  or  a  domestic  corporation; 
and  complaint  demands  judgment  that  defendant  be  excluded 
from  a  vested  or  contingent  interest  in  or  lien  upon,  specific 
real  or  personal  property  within  the  state. 

(6)  Where  an  attempt  is  made  to  begin  an  action  within 
sixty  days  of  its  limitation. 

(7)  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, and  defendant  is  one  of  them. 

Amended  by  L.  1879,  ch.  542,  by  adding  at  end  of  subd.  1:  *'0r 
where,  after  diligent  inquiry,  the  defendant  remains  unknown  to 
plaintiff,  or  where  the  plaintiff  is  unable  to  ascertain  whether 
the  defendant  is  or  is  not  a  resident  of  the  state.'' 

Amended  by  L.  1884,  ch.  399,  by  adding  at  the  end  a  provision 
that  where  a  copy  of  the  summons  is  required  to  be  delivered  to 
a  third  person,  publication  may  be  had  against  him  as  though 
he  were  a  defendant. 

Amended  by  L.  1899,  ch.  301,  by  ommiting  from  subd.  5  the 
words:  *'the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation,  and. ' ' 

Amended  by  L.  1909,  ch.  492,  by  adding  in  subd.  1  the  words: 
'*or,  is  an  unincorporated  association  consisting  of  seven  or 
more  persons,  having  a  president  and  treasurer,  neither  of 
whom  is  a  resident  of  this  state.*' 

Amended  by  L.  1913,  ch.  179,  by  adding  in  subd.  1  the  follow- 
ing words:  **or,  being  a  domestic  corporation,  where  after  dili- 
gent effort,  service  cannot  be  made  within  the  state  upon  the 
president  or  other  head  of  the  corporation,  the  secretary  or  clerk 
to  the  corporation,  the  cashier,  the  treasurer  or  a  director  or 
managing  agent." 


Digitized  by 


Google 


PUBLICATION.  869 

Amended  by  L.  1914,  ch.  346,  in  effect  Sept.  1,  1914,  by  omit- 
ting the  words  ** without  the  state  or,''  near  the  beginning  and 
near  the  end. 

§  439.  Plaintiff,  when  he  applies  for  the  order,  must  present 
to  the  judge,  a  verified  complaint  showing  that  he  is  entitled 
to  the  judgment  demanded  against  the  defendant  to  be  served; 
and  where  the  application  is  made  under  subd.  four  or  five  of 
the  last  section,  that  the  judgment  is  of  the  character  therein 
specified.  If  a  material  allegation  of  the  complaint  is  not  made 
upon  the  knowledge  of  the  verifier,  other  satisfactory  proof 
thereof  must  be  made  by  affidavit.  Proof  by  affidavit  must  also 
be  made  of  the  additional  facts  required  by  the  last  section;  and 
where  the  application  is  made  under  subds.  1,  4,  5  or  7  thereof, 
the  order  shall  not  be  granted  unless  the  judge  is  satisfied  by 
the  papers  presented,  that  the  plaintiff  has  been,  or  will  be  un- 
able with  due  diligence,  to  make  personal  service  of  the  sum- 
mons. 

Amended  by  L.  1877,  ch.  416,  to  read  as  follows:  The  plaintiff, 
when  he  applies  for  the  order,  must  present  to  the  judge  a  veri- 
fied complaint,  showing  the  cause  of  action  for  which  judg- 
ment is  demanded  against  the  defendant  to  be  served.  Proof, 
by  affidavit,  must  also  be  made  of  the  additional  facts  required 
by  the  last  section. 

Amended  by  L.  1879,  ch.  542,  so  as  to  read  as  follows:  **The 
order  must  be  founded  upon  a  verified  complaint,  showing  a  suf- 
ficient cause  of  action  against  the  defendant  to  be  served,  and 
proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  the  ground 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  state,  or  in  a  case  specified  in  subds.  fourth,  fifth  or  seventh 
of  the  last  section,  that  plaintiff  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  service  of  the  summons.'' 

§  440.  The  order  may  be  made  by  a  judge  of  the  court  or  the 
county  judge  of  the  county  where  the  action  is  triable.  It  must 
direct  that  service  of  the  summons  be  made  by  publication 
thereof  in  two  newspapers,  designated  in  the  order  as  most  likely 
to  give  notice  to  the  defendant,  for  a  specified  time  which  the 
judge  deems  reasonable,  not  less  than  once  a  week  for  six  suc- 
cessive weeks;  or  at  the  option  of  the  plaintiff,  by  service  of  the 
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summons,  and  a  copy  of  the  complaint  and  order  upon  the  de- 
fendant personally  without  the  state;  or  if  the  defendant  is  a 
corporation,  upon  an  oflScer  thereof  as  specified  in  §  431.  It 
must  also  contain  either  a  direction  that  on  or  before  the  day  of 
the  first  publication,  the  plaintiff  deposit  in  a  specified  post- 
ofiice,  one  or  more  sets  of  copies  of  the  summons  complaint  and 
order,  each  contained  in  a  securely  closed  postpaid  wrapper, 
directed  to  the  defendant  at  a  place  specified  in  the  order;  or  a 
statement  that,  the  judge  being  satisfied  by  the  affidavits  on 
which  the  order  was  granted,  plaintiff  cannot  with  reasonable 
diligence  ascertain  a  place  or  places  where  the  defendant  would 
probably  receive  matter  transmitted  through  the  post-office,  dis- 
penses with  the  deposit  of  any  papers  therein. 

Amended  by  L.  1879,  ch.  542,  by  adding  in  the  ninth  line  after 
personally,  the  words:  **if  he  is  of  full  age,  or  an  infant  of  the 
age  of  fourteen  years  or  upwards.'^ 

Amended  by  L.  1889,  ch.  195,  by  adding  (as  to  service  out  of 
state),  the  words:  **and  if  he  is  an  infant  under  the  age  of 
fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing.'' 

Amended  by  L.  1914,  ch.  346,  in  effect  Sept.  1, 1914,  by  adding 
in  the  first  line  that  order  may  be  made  by  the  court;  and  by 
omitting  from  the  last  sentence  all  reference  to  service  without 
the  state. 

§  441.  The  first  publication  pursuant  to  the  order  or  the  ser- 
vice upon  the  defendant  without  the  state,  must  be  made  within 
three  months  after  the  order  is  granted.  For  reckoning  the  time 
within  which  defendant  must  appear  or  answer,  service  is 
deemed  complete  at  the  expiration  of  the  time  prescribed  for 
publication,  reckoning  from  the  first  publication;  and  service 
made  without  the  state  is  complete  upon  the  expiration  there- 
after, of  a  time  equal  to  that  prescribed  for  publication. 

Amended  by  L.  1877,  ch.  416,  to  read  as  follows:  *'The  first 
publication  in  each  newspaper  designated  in  the  order,  or  service 
upon  the  defendant  without  the  state,  must  be  made  within 
three  months  after  the  order  is  granted.  For  the  purpose  of 
reckoning  the  time  within  which  defendant  must  appear  or 
answer,  service  by  publication  is  complete  upon  the  day  of  the 
last  publication,  pursuant  to  the  order;  and  service  out  of  the 
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state  is  complete  upon  the  expiration  thereafter  of  a  time  equal 
to  that  prescribed  for  publication. ' ' 

Amended  by  L.  1914,  ch.  346,  in  e'ffect  Sept.  1, 1914,  by  adding 
in  the  second  line  after  the  words  '*  without  the  state,"  the  words 
**in  lieu  thereof; '^  and  by  omitting  the  last  clause,  about  when 
service  without  the  state  is  complete. 

§  443.  Where  service  is  made  without  the  state,  the  papers 
specified  in  the  last  section,  must  be  previously  filed;  and  a  no- 
tice must  be  served  with  the  summons,  in  all  respects  like  the 
notice  required  by  the  last  section,  except  that  the  words  '*  with- 
out the  state  of  New  York,"  must  be  substituted  for  the  words 
**by  publication."  And  the  words  **day  of  your  receipt  of  this 
notice"  must  be  substituted  for  the  words  ** first  day  of  publica- 
tion." 

Amended  by  L.  1877,  ch.  416,  by  striking  out  after  the  words 
by  publication. 

Amended  by  L.  1914,  ch.  346,  in  effect  Sept.  1, 1914,  by  adding 
in  first  line  after  word  state,  the  words  **  under  an  order  for 
publication  of  the  summons,"  and  by  adding: 

**2.  In  all  cases  when  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post- 
office. 

3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without 
an  order,  upon  a  defendant  without  the  state  in  same  manner 
as  if  such  service  were  made  within  the  state,  except  that  a  copy 
of  the  complaint  shall  be  annexed  to  and  served  with  the  sum- 
mons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  filed. 

5.  When  summons  is  served  personally  without  the  state  the 
affidavit  of  service  must  show  that  the  person  making  it  is  a 
resident  of  the  state  of  New  York,  or  a  sheriff,  under  sheriff, 
deputy  sheriff  or  constable  of  the  county  or  other  political  sub- 
division in  which  the  service  is  made,  or  an  officer  authorized  by 
the  laws  of  this  state  to  take  acknowledgments  of  deeds  to  be 
recorded  in  this  state. 
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6.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom 
the  summons  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  upon  him 
were  made  within  the  state/' 

Amended  by  L.  1916,  ch.  439. 
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PTJBLIOATION  AFFIDAVITS. 

1.  In  general. 

2.  Under  Code  of  Procedure. 

3.  Statutory  history  of  diligence. 

4.  Statement  of  nonresidenoe  not  enough. 

5.  Some  cases  holding  that  nonresidence  is  enough. 

6.  SuflSdency. 

1.  In  general 

For  publication  purposes,  defendants  may  be  divided  into  two 
classes:  (1)  those  residing  in  distant  states.  As  to  them,  an  af- 
fidavit merely  stating  their  places  of  residence  and  inability  to 
serve  them  within  New  York  state,  after  due  diligence,  was  suf- 
ficient under  Code  of  Civil  Procedure.  Kennedy  v.  New  York 
life  Ins.  &  T.  Co.,  101  N.  Y.  487,  5  N.  E.  774.  And  (2)  those  re- 
siding in  an  adjoining  state,  where  such  an  affidavit  is  not,  and 
never  was,  sufficient. 

Komedy  y.  Lamb,  182  N.  T.  228,  74  N.  £.  834. 

Where  documents  are  relied  on,  in  an  affidavit  presented  to 
obtain  a  provisional  remedy,  the  documents  themselves,  or 
copies  thereof,  must  be  furnished  to  the  court. 

De  Weerth  t.  Feldner,  16  Abb.  Pr.  205. 

Greenbaum  v.  Dwyer,  4  Civ.  Proc.  K.  276,  66  How.  Pr.  266. 

Necessity  fob  filing. — It  was  decided  in  Vemam  v.  Holbrook,  5 
How.  Pr.  3  (under  the  Code  of  Procedure)  j  that  it  was  not  neces- 
sary to  file  (he  affidavits, — that  if  proper  affidavits  were  used  "before  the 
judge  in  procuring  the  order,  it  was  enough.  But  this  was  in  a  direct 
(UtacJe;  and  the  case  is  not  an  authority  for  the  proposition  that  a  title 
made  through  such  a  conducted  suit  is  good.  On  the  contrary,  if  service 
is  made  by  publication,  and  no  affidavits  are  on  file,  and  the  judgment 
contains  no  recitals  of  jurisdiction,  the  title  is  bad. 

What  must  be  shown. — Under  Code  of  Civil  Procedure,  §  488, 
suhd.  5,  all  (hat  is  necessary  to  show  is  that  plaintiff  has  been  or  will 
be  unable  to  make  personal  service  within  the  state.  The  residence 
of  (he  defendant  to  be  served  is  immaterial, — whether  known  or  not,  or 
within  or  without  the  state. 
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The  affidavits  must  either  (1)  show  that  definite  active  efforts  have 
been  made  to  locate  the  defendants  within  the  state;  or  (2)  state  facts 
which  show  thai  any  efforts  made  to  serve  them  within  the  state  would 
he  unavailing, 

2.  Under  Code  of  Procedure. 

Sufficient. — ^An  aflBdavit  stated  that  **  defendants  cannot,  after 
due  diligence,  be  found  within  this  state;"  that  they  were  resi- 
dents of  other  states  named,  not  adjoining  states,  and  **that  the 
summons  was  duly  issued  for  said  defendants,  but  cannot  be 
served  personally  upon  them  by  reason  of  such  non-residence,'^ 
was  held  suflScient  to  sustain  the  order  and  to  give  the  court 
jurisdiction. 

Kennedy  v.  N.  Y.  Life  Ins.  &  Trust  Co.,  101  N.  Y.  487,  5  N.  E.  774. 

An  aflSdavit  stating  that  the  defendant  cannot,  after  due  dili- 
gence, be  found  within  this  state;  and  that  his  residence  is  un- 
known to  deponent,  and  cannot,  after  reasonable  diligence,  be 
ascertained  by  him,  was  held  sufficient  to  give  the  court  juris- 
diction to  make  the  order. 

Salisbury  v.  McGibbon,  58  App.  Div.  524,  69  N.  Y.  Supp.  258. 

The  affidavit  showed  that  the  sheriff  could  not  find  the  de- 
fendant; and  that  deponent  had  been  informed  by  an  attorney, 
that  the  defendant  lived  in  Connecticut,  which  deponent  believed 
to  be  true.  The  nonresidence  was  conceded.  Held,  sufficient  as 
to  diligence,  on  the  sheriff's  certificate. 

Belmont  v.  Cornen,  82  N.  Y.  266. 

Insufficient. — ^An  order  based  on  an  affidavit  merely  stating 
that  **  defendant  has  not  resided  in  the  state  of  New  York  since 
March,  1877,  and  deponent  is  informed  and  believes  that  de- 
fendant is  now  a  resident  of  San  Francisco,  California,"  was 
held  insufficient,  because  the  affidavit  showed  no  efforts  made 
to  find  him  here. 

Carleton  v.  Carleton,  85  N.  Y.  313. 

An  order  founded  upon  an  affidavit  that  the  defendant  was  a 
non-resident,  and  could  not  be  found  within  the  state,  was  held 
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insufficient,  because  those  facts  did  not  imply  that  any  diligence 
had  been  exercised  to  find  and  serve  the  defendant  personally 
with  process. 

McCracken  v.  Flanagan,  127  N.  Y.  493,  28  N.  E.  386. 

Under  the  Code  of  Procedure,  an  affidavit  which  states 
that  the  defendant  cannot  be  found  within  the  state,  although 
due  search  has  been  made  for  him,  and  that  he  is  a  resident  of 
Berlin,  Prussia,  is  insufficient  if  it  does  not  show  what  efforts 
have  been  made  to  find  him. 

Von  Rhade  v.  Von  Rhade,  2  T.  &  C.  491. 

Under  Code  of  Procedure,  §  135,  an  affidavit  stating  that  de- 
ponent **has  made  diligent  inquiry''  and  that  defendants  reside 
in  Jersey  City,  N.  J.,  is  not  sufficient;  and  title  made  by  a  fore- 
closure sale  through  it,  is  unmarketable. 

Goetz  V.  Solma,  173  App.  Div.  373,  159  N.  Y.  Supp.  652. 

The  certificate  of  a  sheriff  is  not  sufficient  evidence  to  base  an 
order  on,  as  the  statute.  Code  of  Procedure,  §  135,  requires  proof 
by  affidavit  only. 

Easterbrook  v.  Easterbrook,  64  Barb.  421. 

Nonresidence  as  evidence  defendant  cannot  be  found  in  this 
state. — It  was  sometimes  held,  under  Code  of  Procedure,  that  the 
fact  of  nonresidence  was  evidence  that  the  defendant  could  not, 
after  due  diligence,  be  found  in  this  state. 

Vernam  v.  Holbrook,  5  How.  Pr.  3. 
Rawdon  v.  Corbin,  3  How.  Pr.  416. 


3.  Statutory  history  of  diligence. 

2  R.  S.,  186,  §  124.  Order  for  appearance  when  defendant  re- 
sides out  of  state,  upon  proof  by  affidavit  of  that  fact. 

§  124.  Order  to  be  published. 

Code  of  Procedure,  L.  1848,  ch.  379,  §  114,  in  effect  April  12, 
1848.  **When  the  person  on  whom  the  service  is  to  be  made, 
cannot  after  due  diligence  be  found  within  the  state,  and  that 
fact  shall  appear  by  affidavit  to  the  satisfaction  of  the  court,  or  a 
judge  thereof. '^ 


Digitized  by 


Google 


876  PRACTICAL  REAL  ESTATE  LAW. 

Amended  by  L.  1849,  ch.  438,  in  effect  April  11, 1849,  by  adding 
after  above,  *'or  a  county  judge." 

Amended  by  L.  1860,  ch.  459,  in  effect  April  16, 1860,  by  adding 
at  the  end  of  §  135  a  provision  about  mortgage  foreclosures: 
If  any  party  is  unknown  to  plaintiff,  and  the  residence  of  such 
party  cannot  with  reasonable  diligence  be  ascertained  by  him, 
and  such  fact  shall  be  made  to  appear  by  affidavit  to  the  court 
or  to  a  justice  or  to  a  county  judge. 

Code  of  Civil  Procedure,  L.  1876,  ch.  448,  §  438,  subd.  .1,  in 
effect  May  1,  1877: ''Where  the  defendant  to  be  served  .  .  . 
being  a  natural  person,  is  not  a  resident  of  the  state.'' 

Amended  by  L.  1879,  ch.  542,  in  effect  July  10,  1879:  ''Or, 
where,  after  diligent  inquiry,  the  defendant  remains  unknown 
to  plaintiff,  or  plaintiff  is  unable  to  ascertain  whether  the  de- 
fendant is  or  is  not  a  resident  of  the  state. ' '  (This  is  its  present 
form.) 

§  439:  The  order  shall  not  be  granted  unless  the  judge  is  satis- 
fied by  the  papers  presented,  that  the  plaintiff  has  been  or  will 
be  unable  with  due  diligence  to  make  personal  service  of  the 
summons. 

The  due  diligence  provision  of  §  439  was  stricken  out  by  L. 
1877,  ch.  416,  in  effect  Sept.  1,  1877;  and  it  was  not  restored  un- 
til L.  1879,  ch.  542,  in  effect  July  10, 1879,  which  amended  §  439 
by  providing  that  proof  by  affidavit  must  be  made  that  plain- 
tiff has  been  or  will  be  unable  with  due  diligence  to  make  per- 
sonal service  of  the  summons.  (Its  present  form.)  (Thus  from 
May  1,  1877  to  July  10,  1879,  mere  proof  of  nonresidence  was 
sufficient.) 

4.  Statement  of  nonresidence  not  enough. 

"To  obtain  an  order  for  publication  against  a  nonresident  de- 
fendant, three  facts  must  be  made  to  appear  to  the  court  or 
judge  granting  the  same:  1st,  that  the  defendant  cannot,  after 
due  diligence,  be  found  within  the  state;  2d,  that  a  cause  of  ac- 
tion exists  against  such  defendant,  or  that  he  is  a  proper  party 
to  an  action  relating  to  real  property  in  this  state;  3d,  that  the 
defendant  is  not  a  resident  of  this  state.  .  .  .  Where  the 
affidavit  simply  asserts  that  the  defendant  cannot'  after  due  dili- 
gence be  found  within  the  state,  coupled  with  proof  of  nonresi- 
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dence,  the  most  that  can  be  said  for  it  is  that  the  affiant  ex- 
presses his  conclusion  of  the  former  fact  from  his  proof  of  the 
latter.  It  is  in  substance  saying  *the  defendant  cannot  after 
due  diligence  be  found  within  the  state  because  he  resides  out 
of  it.'  A  conclusion  which  is  non  sequitur  from  the  fact  stated. 
In  short,  it  presents  only  an  excuse  for  not  trying  to  find  him.'* 

Bixby  y.  Smith,  3  Hun  60,  6  T.  &  C.  270. 

The  affidavits  must  establish  the  fact  that  the  defendant  can- 
not be  found  within  the  state.  The  fact  that  he  is  a  nonresident 
is  of  no  importance,  except  as  tending  to  show  that  he  is  not 
within  the  state  when  the  application  is  made.  The  plaintiff 
will  not  be  aided  by  the  fact  that  personal  service  is  made  upon 
the  defendant  without  the  state,  for  that  is  by  the  Code  of  Pro- 
cedure only  made  equivalent  to  publication  and  deposit  in  the 
postoffice,  and  can  have  no  greater  effect.  And  it  can  only  have 
that  effect  when  publication  is  ordered. 

Peck  V.  Cook,  41  Barb.  640. 

Effort  to  serve  or  find  in  this  state  must  be  shown. — The  mere 
allegation  of  nonresidence  is  not  enough.  Some  effort  must  be 
made  to  serve  the  defendant  within  this  state.  The  statute  does 
not  require  extreme  diligence  or  extraordinary  exertion.  It  only 
requires  proper  diligence.  The  affidavit  of  the  person  in  whose 
hands  the  papers  were  placed  for  service,  that  he  was  unable, 
after  due  diligence,  to  find  the  defendants,  is  enough  when  they 
reside  in  Ireland. 

Wunnenberg  v.  Gearty,  30  Hun  243. 

The  affidavits  must  show  more  than  nonresidence,  viz.,  some 
effort  to  find  the  defendant  in  this  state.  The  order  cannot  be 
sustained  by  subsequent  proof  that  he  was  not  in  fact  in  the 
state. 

Wortman  v.  Wortman,  17  Abb.  Pr.  06. 

Affidavits  stating  nonresidence,  and  that  plaintiff,  by  reason 
of  such  nonresidence,  has  been  and  will  be  unable  to  make  per- 
sonal service  within  this  state,  without  stating  any  facts  to  sup- 
port those  statements,  are  insufficient  to  confer  jurisdiction. 

Peters  v.  Queen  (an  unreported  case  in  N.  Y.  Co.). 
'McLaughlin  v.  McGinn,  123  App.  Div.  67,  107  N.  Y.  Snpp.  762. 
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An  affidavit  stating  only  that  the  defendant  is  a  nonresident 
(residing  in  Pennsylvania),  and  cannot  with  due  diligence  be 
found  within  the  state,  is  not  sufficient  to  support  the  order;  the 
latter  statement  being  merely  a  conclusion. 

McLeod  V.  Moore,  15  Civ.  Proc  R.  77,  3  N.  Y.  Supp.  792. 
Bixby  T.  Smith,  3  Hun  60,  6  T.  &  C.  279. 

An  affidavit  stating  only  nonresidence  (in  Minnesota)  and  the  only 
effort  as  leaving  the  complaint  with  the  sheriff  of  Westchester  county 
for  service,  is  insufficient. 

Under  the  Code  of  Civil  Procedure  the  affidavit  must  state 
more  than  nonresidence,  both  in  case  of  adjoining  or  distant 
states.  The  mere  fact  that  the  defendant  resides  in  a  distant 
state,  is  not  proof  that  he  canot  be  found  with  due  diligence  in 
this  state. 

fieidenburg  v.  Pesce,  140  App.  Div.  232,  125  N.  Y.  Supp.  107,  overruling  on 
this  point  McLaughlin  y.  McCann,  123  App.  Div.  67,  107  N.  Y.  Supp.  762. 

An  affidavit  of  residence  in  an  adjoining  state,  and  stating 
**that  plaintiff  will  be  unable  with  due  diligence  to  make  per- 
sonal service  within  the  state, '*  which  discloses  no  efforts  to  find 
such  defendants  or  to  serve  them  within  this  state,  and  states  no 
reason  why  such  effort,  if  made,  would  be  useless,  is  insufficient 
to  confer  jurisdiction. 

Kennedy  v.  Lamb,  182  N.  Y.  228,  74  N.  E.  834,  rev'g  102  App.  Div.  429,  92 
N.  Y.  Supp.  385. 

5.  Some  cases  holding  that  nonresidence  is  enooglL 

An  affidavit  stating  only  the  residence  in  a  distant  state,  is 
sufficient  to  enable  the  court  to  draw  the  conclusion  that  the 
defendant  cannot  be  served  in  this  state  with  due  diligence;  but 
not  as  to  bordering  states. 

Sunawick  Land  Co.  v.  Murdock,  129  App.  Div.  579,  114  N.  Y.  Supp.  436,  aflfd 
199  N.  Y.  517. 

Proof  of  residence  in  a  state  not  adjoining  New  York,  is  proof 
that  the  plaintiff  has  been  and  will  be  unable  with  due  diligence 
to  make  personal  service  within  the  state,  without  the  actual 
averment  of  it;  and  is  sufficient  to  give  the  court  jurisdiction. 
(This  state  was  Ohio.) 

Stanton  v.  Eastman,  63  Misc.  385,  116  N.  Y.  Supp.  852. 
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A  statement  that  the  defendant  lived  in  Washington  state,  is 
sufficient;  for  **the  great  distance  of  that  state  from  h«re  was 
a  fact  which  enabled  the  judge  to  find,  without  eking  out  too 
much,  that  she  could  not  be  served  in  this  state  with  due  dili- 
gence, any  more  than  if  she  had  resided  in  Germany;  for  she 
could  not  visit  here  often,  and  the  plaintiff  is  not  required  to 
await  such  coming  an  undue  time.  The  case  would  be  different 
if  she  resided  in  New  Jersey.  *' 

McLaughlin  v.  McCann,  123  App.  Dir.  67,  107  N.  Y.  Supp.  762. 

Where  the  defendant  resided  in  Denver  affidavits  of  nonresi- 
dence  were  held  sufficient. 

Jerome  v.  Flagg,  48  Hun  351,  1  X.  Y.  Supp.  101. 


6.  Sufficiency. 

Sufficient  and  insufficient. — ^An  affidavit  stating  that  the  de« 
f endant  resides  at  New  Bedford,  Mass.,  and  is  now  there,  confers 
jurisdiction  to  make  the  order. 

Syracuse  Savings  Bank  v.  Burton,  6  Civ.  Proc.  R.  216. 

An  affidavit  stating  that  a  defendant  is  actually  at  a  place 
out  of  the  state,  is  proof  that  he  cannot  with  due  diligence  be 
found  within  the  state. 

Chase  v.  Lawson,  36  Hun  221. 
Lockwood  v.  Brantly,  31  Hun  155. 

Affidavits  stating  in  general  terms  that  inquiries  have  been  made  of 
every  conceivable  person  who  might  be  supposed  to  know  anything  about 
the  matter;  but  without  going  into  any  details,  are  probably  insufficient. 

But  an  affidavit  stating  inquiry  made  of  every  person  whom* 
affiant  supposed  would  know,  mentioning  one  such  person;  and 
that  he  is  informed  and  believes  that  the  defendants  neither 
reside  in  the  state,  nor  can  be  found  therein,  is  sufficient. 

Middleton  v.  Montague,  152  App.  Div.  702,  137  N.  Y.  Supp.  520. 

Under  Code  of  Procedure,  §  135,  an  affidavit  was  held  defective 
because  it  was  made  by  the  attorney,  and  did  not  show  that  the 
whereabouts  of  the  defendants  were  unknown  to  the  plaintiff. 

Piser  V.  Lockwood,  30  Hun  6. 
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The  affidavit  must  be  made  by  the  plaintiff;  and  should  state 
facts  o#  diligence,  and  not  the  language  of  the  statute,  which  is 
a  conclusion,  and  not  proof  or  evidence. 

Blute  V.  Fellowes,  143  App.  Dir.  825,  128  N.  T.  Supp.  18. 

Statements  in  an  affidavit,  that  the  plaintiff  ^^has  been  or  will 
be  unable  with  due  diligence  to  make  personal  service  of  the 
summons,^'  are  mere  statements  of  conclusions  of  fact,  and 
amount  to  nothing.  **Due  diligence  is  a  conclusion  for  the  judge 
to  find.  ^' 

McLaughlin  y.  'McCann,  123  App.  Diy.  67,  107  N.  T.  Supp.  762. 

An  affidavit  omitting  to  allege  that  the  plaintiff  **has  been  or 
will  be,  unable  with  due  diligence  to  serve  the  defendant  per- 
sonally'*  within  the  state,  is  sufficient,  if  otherwise  complete. 
What  is  required  is,  that  the  judge,  and  not  the  affiant,  shall  be 
satisfied  of  that  fact;  and  if  facts  enough  are  stated  to  enable 
the  judge  to  so  conclude,  it  is  good. 

Evans  v.  Weinstein,  124  App.  Div.  316,  108  N.  7.  Supp.  753,  aff'd  196  N.  Y. 
649. 

Affidavits  stating  that  the  defendants  are  nonresidents  of  the 
state,  and  are  engaged  in  business  at  their  residences,  followed 
by  the  statement  that  the  plaintiff  will  be  unable  with  due  dili- 
gence to  serve  them  in  this  state,  are  sufficient  to  warrant  the 
court  in  inferring  that  no  personal  service  could  be  made  upon 
them  in  the  state. 

Smith  y.  Mahon,  27  Hun  40,  2  Civ.  Proe.  R.    (Browne)    55,  app.  dis.  89 
N.  Y.  633. 

An  affidavit  which  shows  that  the  defendant  resides  in  Jersey  City; 
that  he  has  no  place  of  business  in  New  YorJe  state;  and  that  he  has 
written  that  he  intends  to  avoid  being  personally  served  with  the  sum- 
mons in  this  state,  warrants  the  conclusion  that  due  diligence  in  the 
endeavor  to  serve  the  summons  upon  him  here  would  be  unavailing; 
and  in  such  a  case,  no  actual  attempt  to  serve  the  summons  here,  need 
be  shown. 

Publication  affidavits  failing  to  show  diligent  efforts,  are  bad,  even 
with  the  certificate  of  the  sheriff.  For  it  is  a  matter  of  common  hwwl- 
edge  that  the  sheriff's  office  makes  no  independent  efforts  to  locate  or 
find  a  defendant  in  a  civil  action. 
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An  affidavit  not  showing  that  the  plaintiff  could  not,  with  reasonable 
diligence,  ascertain  where  the  defendants  in  question  would  probably 
receive  matter  transmitted,  followed  by  an  order  dispensing  with  mail- 
ing, makes  the  service  by  publication  invalid. 

It  is  no  objection  of  the  affidavit  that  some  of  the  allegations 
relating  to  nonresidence  are  stated  on  information  and  belief. 

Van  Wyck  v.  Hardy,  39  How.  Pr#  302,  4  Abb.  Ct  App.  Dec  496. 
Howe  Machine  Co.  y.  Pettibone,  74  N.  T.  68. 

^  statement  in  an  affidavit,  on  information  and  belief,  that  a 
person  is  at  a  place  in  a  foreign  state,  is  sufficient. 

Chase  v.  Lawson,  36  Hun  221.* 

The  return  of  a  sheriff  upon  a  summons  will  not  be  considered 
as  forming  any  part  of  the  proof  upon  which  the  publication 
order  is  based.  Such  proof  must  be  in  the  form  of  affidavits 
which  sheriffs'  certificates  are  not. 

Waffle  V.  Qoble,  63  Barb.  617. 

Easterbrook  y.  Easterbrook,  64  Barb.  421. 

Doheny  v.  Worden,  75  App.  Div.  47,  62,  77  N.  Y.  Supp.  969. 

The  degree  of  dilioenos  used  is  a  question  for  the  court,  not  for 
the  examiner. 
56 
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PUBLICATION  ORDER. 

1.  In  general. 

2.  Amending  nunc  pro  tunc. 

3.  Requirement  of  court  order. 

4.  Word  ''forthwith." 

5.  Dispensing  with  mailing. 

1.  In  general 

The  order  need  not  direct  the  mailing  of  a  copy^  of  the  sum- 
mons, if  the  defendant  is  served  without  the  state. 

Kennedy  v.  Arthur,  18  Civ,  Proc.  R.  390,  11  N.  Y.  Supp.  661. 

It  may  direct  service  without  the  state,  or  by  publication,  or 
both*— An  order  directing- either  mode  alone,  followed  by  due 
service  in  that  manner,  will  be  equally  good  with  one  which 
directs  both  with  an  option  to  choose  either. 

Matter  of  Field,  131  N.  Y.  184,  30  N.  E.  48,  overruling  Ritten  v.  Griffith,  16 
Hun  454. 

An  order  omitting  the  names  of  the  defendants  to  be  served, 
is  good  if  their  names  are  in  the  mailing  clause. 

Brooke  v.  Saylor,  44  Hun  554. 

Mailing. — ^An  order  directing  publication  for  twelve  weeks, 
and  **at  same  time'*  mailing,  is  insufficient,  as  under  it  the  mail- 
ing could  be  made  at  the  time  of  any  publication. 

Reynolds  v.  Cleary,  61  Hun  590,  16  N.  Y.  Supp.  421. 

An  order  which  fails  to  designate  the  post-office  where  the 
mailing  is  to  be  made,  is  defective. 

Code  of  Civil  Procedure,  §  440. 

Walter  v.  De  Graaf,  19  Abb.  N.  C.  406. 

Eleventh  Ward  Bank  v.  Powers,  43  App.  Div.  178,  59  N.  Y.  Supp.  314. 

An  order  failing  (1)  to  direct  mailing  on  or  before  the  day  of 
first  publication,  or  (2)  in  a  specified  post-office,  or  (3)  that  a 
copy  of  the  order  be  mailed,  is  void. 

McCool  V.  Boiler,  14  Hun  73. 

Ludden  v.  Degener,  14  App.  Div.  397,  43  X.  Y.  Supp.  908. 
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So  also  is  an  order  which  fails  to  direct  that  a  copy  of  the 
order  be  mailed  to  the  defendant  to  be  served. 

Eleventh  Ward  Bank  v.  Powers,  43  App.  Div.  178,  59  N.  Y.  Supp.  314. 

An  order  directing  mailing  in  the  general  post-office  in  New- 
York  city,  is  defective  and  void,  under  Code  of  Civil  Procedure, 
§  440,  requiring  deposit  in  a  specified  post-office,  because  there 
are  many  general  post-offices  in  New  York  city. 

Verplaack  v.  Godfrey,  31  Misc.  54,  64  N.  Y.  Supp.  545,  aff'd  49  App.  Div. 
648,  63  N.  Y.  Supp.  1117. 

(It  should  have  directed  mailing  in  the  general  post-office  in 
the  city  of  New  York,  borough  of  Manhattan;  but  when  actually 
80  mailed,  the  order  is  amendable  nunc  pro  tunc,  under  the  prin- 
ciple of  Mishkind-Feinberg  Realty  Co.  v.  Sidorsky,  111  App. 
Div.  578,  98  N.  Y.  Supp.  496,  aff 'd  189  N.  Y.  402,  82  N.  E.  448.) 

An  order  directing  mailing  a  set  of  copies,  etc.,  to  two  de- 
fendants named,  is  good,  if  actually  followed  by  the  mailing  of 
a  set  of  copies  to  each  of  the  defendants. 

Littlejohn  v.  Lefflngwell,  34  App.  Div.  185,  54  N.  Y.  Supp.  536. 

It  is  imnecessaxy  to  state  that  the  judge  is  satisfied  by  the 
affidavits  on  which  the  order  was  granted,  that  the  plaintiff 
cannot  ascertain  where  the  defendant  would  receive  mail,  etc., 
if  such  appears  to  be  the  fact.  This  order  stated  that  the  judge 
was  satisfied  of  the  fact,  but  failed  to  state  how  or  by  what. 

Green  v.  Squires,  20  Hun  15. 

An  order  failing  to  recite  the  affidavits  on  which  it  is  founded, 
is  good.  It  is  presumed  from  the  making  of  the  order,  that  satis- 
factory evidence  existed. 

Barnard  v.  Heydrick,  49  Barb.  62,  2  Abb.  Pr.  N.  S.  47. 

Directing  publication  in  newspapers. — ^It  is  not  necessary  to 
state  in  the  order  that  the  two  papers  designated  will  be  most 
likely  to  give  notice  to  the  defendants. 

Green  v.  Squires,  20  Hun  15« 

The  order  may  designate  papers  for  publication,  anywhere  in  the 
world. 
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An  order  directing  publication  twice  a  week  in  two  newspapers,  was 
followed  hy  pvhlication  only  once  a  week  in  said  papers.  The  title 
through  the  action  was  defective. 

The  fact  that  the  publication  order  recited  that  a  copy  of  the 
summons  and  complaint  was  annexed,  when  in  fact  it  was  not,  in 
no  manner  qualified  the  direction  to  publish,  or  rendered  it  in- 
valid. 

Von  Rhade  y.  Von  Rhade,  2  T.  A  C.  491. 

An  order  directing  publication  in  the  Daily  Transcript,  fol- 
lowed by  publication  in  the  Buffalo  Daily  Transcript,  the  only 
paper  in  Buffalo  bearing  a  similar  name,  is  good. 

Waters  v.  Waters,  7  Misc.  619,  27  N.  Y.  Supp.  1004. 

An  order  providing  that  on  or  before  the  date  of  the  third 
publication,  the  plaintiff  mail,  etc.,  is  fatally  defective;  and  the 
amendment  of  Code  of  Civil  Procedure,  §  440,  of  1914,  does  not 
cure  it. 

Godfree  v.  Godfree,  166  App.  Div.  694,  162  N.  Y.  Supp.  267. 

Granted  on  sole  ground  defendant  is  nonresident. — Between 
Sept.  1, 1877  and  July  10,  1879  an  order  could  have  been  granted  on  the 
sole  ground  that  the  defendant  was  a  nonresident. 

Judge  plaintiff's  attorney. — An  order  made  hy  a  county  judge 
who  was  also  the  plaintiffs  attorney ,  was  void  under  Code  of  Civil  Pro- 
cedure, §§  46,  50  (now  Judiciary  Law,  L.  1909,  ch.  35,  §  15). 

Enemy  alien. — Code  of  Civil  Procedure,  §§  440,  2528,  were 
amended  to  require  mailing  the  summons  and  citation  (in  the  case  of 
any  enemy  alien)  to  the  alien  property  custodian,  by  L.  1918,  ch.  309^ 
in  effect  April  23,  1918. 

2.  Amending  nunc  pro  tuna 

When  allowed. — ^An  order  directing  the  mailing  of  a  notice  of 
object  of  action,  instead  of  a  copy  of  the  complaint,  as  required 
by  Code  of  Civil  Procedure,  §  440,  can  be  amended  nunc  pro 
tunc  after  sale  if  the  complaint  was  actually  mailed.  **The 
notice  of  object  of  action  is  but  an  abbreviated  complaint.  •  •  * 
An  order  may  not  be  made  nunc  pro  tunc  which  will  supply  a 
jurisdictional  defect  by  requiring  something  to  be  done  which 
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has  not  been  done;  but  when  the  thing  itself  has  been  done,  when 
the  object  looked  at  by  the  Code  in  requiring  it  to  be  done  has 
actually  been  accomplished,  the  power  to  make  the  order  ex- 
press the  fact  does  exist.  ^ ' 

MisUdnd-Feinberg  Realty  Co.  v.  Sidorsky,  111  App.  Diy.  578,  08  N.  Y.  Supp. 
496,  aiTd  189  N.  Y.  402,  82  N.  E.  448. 

A  clerical  error  may  be  amended  nunc  pro  tunc  if  the  actual 
publication  was  made  rightly. 

Levy  y.  McMahon,  170  App.  Div.  730,  156  N.  Y.  Supp.  634. 


3.  Requirement  of  court  order. 

Held  good  and  valid. — ^A  publication  order  with  a  special  term 
caption  and  a  direction  to  enter,  is  good. 

Lowerre  y.  Owens,  14  App.  Diy.  215,  43  N.  Y.  Supp.  467. 

Phumey  y.  Broechell,  80  N.  Y.  644. 

Coffin  y.  Lesster,  86  Hun  347,  afTd  110  N.  Y.  645,  17  N.  E.  873. 


An  order  made  by  the  court  was  changed  to  a  chambers  order 
by  an  amended  order  after  it  was  acted  on;  and  this  was  held 
to  be  good. 

Mojarrieta  y.  Saenz,  80  N.  Y.  553. 

In  an  action  affecting  the  title  to  real  estate  a  publication 
order  in  special  term  form  is  good  and  valid.  **It  would  be 
absurd  to  argue  that  a  judicial  officer  is  less  a  judge  in  court 
than  out  of  it.  He  may  make  Chambers  orders  at  any  place, 
including  the  court  room.  It  is  the  constant  practice  in  this 
county  and  elsewhere  to  attend  to  ex  parte  business  in  court  in 
the  intervals  of  hearing  motions,  and  probably  seventy-five  per 
cent  of  the  chambers  orders  granted  are  signed  by  a  judge 
while  on  the  bench.'' 

R^^  y.  Traube,  18  Ciy.  Proc.  R.  332,  16  Daly  162,  »  N.  Y.  Supp.  495. 

And  a  publication  order  made  hy  a  judge,  where  the  statute  requires 
a  court  order,  is  also  good,  ,The  tendency  of  judicial  decisions  is  to 
abolish  all  technical  distinctions  between  court  and  judges'  orders. 
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4.  Word  ^'forthwith." 


<o 


forthwith"  in  the  Code  of  Procedure,  means  ^Vith  all 
reasonable  dispatch. '*  A  mailing  after  the  expiration  of  four 
days  from  the  date  of  the  order,  the  delay  caused  by  having 
papers  printed,  held  to  be  sufficient. 

Van  Wyck  v.  Hardy,  11  Abb.  Pr.  473,  20  How.  Pr.  222,  aff'd  4  Abb.  Ct.  App. 
Dec.  496,  39  How.  Pr.  392. 

An  order  under  Code  of  Procedure,  §  135,  which  directed  that 
a  copy  of  the  summons  and  complaint  be  deposited  in  the  post- 
office,  etc.,  without  the  word  **fortwith,''  was  held  defective. 

Hyatt  V.  Wagenright,  18  How.  Pr.  248. 

This  was  a  case  where  a  special  term  judge  refused  to  sign  an  order 
without  the  word  forthwith.  If  this  is  the  only  objection  to  a  title  it 
can  now  be  parsed. 

The  word  forthwith  is  not  used  in  Code  of  Civil  Procedure^ 
§  440.  An  order  which  provides  for  mailing  forthwith,  instead  of 
"  on  or  before  the  day  of  the  first  publication/'  is,  since  the  Code  of 
Civil  Procedure,  defective. 


5.  Dispensing  with  mailing. 

The  affidavit  must  snow  grounds  for  dispensing  with  mailing, 
or  the  order  so  dispensing  is  defective. 

But  an  affidavit  stating  the  defendants  to  be  unknown  appears 
to  be  sufficient.  Mailing  can  be  dispensed  with  if  the  affidavits 
show  that  plaintiff  cannot  ascertain  where  mail  matter  will 
reach  the  defendants;  and  it  is  unnecessary  for  the  order  to 
state  that  it  satisfactorily  appears  that  plaintiff  cannot  ascertain 
the  residence  of  unknown  devisees. 

Green  v.  Squires,  20  Hun  15. 

Under  Code  of  Procedure,  the  affidavits  must  show  the  fact  of 
plaintiff's  inability  to  discover  the  place  of  residence  of  the 
defendant,  where  the  order  does  not  direct  service  by  mail.  In 
a  case  where  this  was  not  shown,  the  purchaser  was  relieved. 

Cook  V.  Farmer,  11  Abb.  Pr.  40,  aff'd  34  Barb.  95,  12  Abb.  Pr.  359. 
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When  a  citation  is  to  be  served  only  on  unknown  creditors,  it 

is  unnecessary  to  state  in  the  order  that  deposit  in  the  post- 
office,  or  service  without  the  state,  is  dispensed  with. 

(Matter  of  Reed,  177  App.  Div.  76,  164  N.  Y.  Supp.  37,  rev'd  on  other  grounds 
221  N.  Y.  585. 

Necessity  for  showing  diligence. — Mailing  is  a  very  important 

part  of  the  service;  and  it  cannot  be  dispensed  with  without  some  kind 

of  evidence  that  the  plaintiff  cannot  with  reasonable  diligence  discover 

the  defendanfs  post  office  address. 


PUKCHASER. 


Defined. — **  There  are  two  modes  only,  regarded  as  classes,  of 
acquiring  title  to  land,  namely,  descent  and  purchase;  purchase 
including  every  mode  of  acquisition  known  to  the  law  except 
that  by  which  an  heir,  on  the  death  of  his  ancestor,  becomes 
substituted  in  his  place  as  owner  by  the  act  of  the  law.'*  This 
is  the  meaning  of  the  word  ** purchaser''  under  the  alienage 
laws,  and  makes  a  devisee  a  purchaser. 

Stamm  v.  Bogtwick,  122  k.  Y.  48,  25  N.  E.  233. 

In  possession. — ^A  promise  to  pay  for  the  use  and  occupation 
of  land  cannot  be  implied  from  occupation  under  a  contract  for 
the  purchase  of  the  premises. 

Fletcher  v.  Button,  4  N.  Y.  390. 

So  long  as  the  purchaser  of  lands  remains  in  possession  under 
his  deed,  he  has  no  defense  to  an  action  for  the  purchase  price. 

Kirtz  V.  Peck,  113  N.  Y.  222,  21  N.  E.  130. 

.'*It  may  now  be  regarded  as  the  established  law  of  this  state, 
that  where  the  purchaser  takes  possession  of  the  bargained 
premises  under  the  agreement,  he  cannot  rescind  the  contract 
without  surrendering  the  possesion;  and  that  less  diligence  in 
perfecting  the  title  is  required  of  the  owner  when  the  purchaser 
is  in  possession  than  when  he  is  not.^^  A  purchaser  who  takes 
possession  with  knowledge  of  a  defect  in  title,  or  who  assents 
to  a  decree  for  specific  performance,  waives  all  claim  to  relief. 

Tompkins  v.  Hyatt,  28  N.  Y.  347. 
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A  purchaser  in  default  in  possession  under  an  executory  con- 
tract of  purchase  not  giving  him  the  right  of  possession,  can  be 
dispossessed  by  force. 

Fagan  y.  Scott,  14  Hun  162. 

A  purchaser  cannot  keep  the  land  and  refuse  to  pay  for  it, 
whether  the  title  is  good  or  bad.  If  it  is  bad,  he  must  either 
elect  to  take  it  as  it  is,  or  as  the  proprietors  can  make  it,  and  pay 
for  it;  or  else  to  give  it  up,  and  account  for  the  rents  and  profits. 
And  if  he  does  not  elect  to  do  the  last  he  must  pay  for  the  land. 

Wright  y.  Delafleld,  23  B«ri>.  498,  rey'd  on  other  grounds  25  N.  T.  266. 

A  purchaser  under  a  contract  cannot  maintain  possession, 
and  at  the  same  time  refuse  to  perform  his  part  of  the  contract 
on  the  ground  that  the  vendor  cannot  give  good  title,  or  that 
someone  else  has  title;  or  that  his  own  possession  has  ripened 
into  an  adverse  title. 

Rhoadet  y.  Freeman,  0  App.  Diy.  20,  41  N.  T.  Supp.  135. 

**The  authorities  hold,  beyond  any  question,  that  when  the 
purchaser  of  land  has  made  default  in^  the  payment  of  money, 
under  an  executory  contract,  no  notice  to  quit  is  necessary,  nor 
any  demand  of  the  amount  due,  or  of  the  possession,  or  tender 
of  a  deed,  before  bringing  an  action  of  ejectment.'' 

HoUling  y.  Hotaling,  47  Barb.  163,  167. 

A  purchaser  cannot  rescind  a  contract  without  showing  that 
he  is  ready  and  willing  to  perform,  if  good  title  can  be  made.'  In 
an  action  at  law  by  a  vendee  to  recover  earnest  money,  the 
vendor  can  make  equitable  counterclaim  for  specific  perform- 
ance, and  may  invoke  the  rule  that  it  is  a  sufficient  answer  to  a 
claim  for  rescission,  that  the  party  is  able  to  make  his  title  good 
before  the  decree. 

Weinheimer  y.  Roes,  205  N.  Y.  518,  98  N.  E.  145. 


PUKPRESTUKE. 

(See  Construction;  Water.) 
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QUAKERS  OR  FRIENDS. 

Trusts  and  trustees. — ^L.  1907,  ch.  199,  amends  the  former 
Religious  Corporations  Law  (L.  1895,  ch.  723),  §  92,  by  vali- 
dating trusts  for  Shakers  and  Friends;  and  amends  §  93  of  said 
law,  relating  to  conveyances  of  trust  property  of  Friends,  l^ow 
Religious  Corporations  Law  (L.  1909,  ch.  53),  §§  202,  203. 

New  trustees  of  the  trusts  created  by  the  will  of  Josiah 
Quimby,  were  appointed  by  L.  1912,  ch.  33. 

The  statute  law  officially  recognizes  the  rules  of  discipline  of  the 
meetings  of  Friends;  and  these  rules  provide  that  when  a  Friend^ 
meeting  is  discontinued  hy  a  higher  meeting,  the  real  estate  of  the  dis- 
continued meeting  vests  in  the  higher  meeting,  which  must  hold  or  dis- 
pose of  the  property  in  accordance  with  the  original  trusts  under  which 
H  was  held,    (Page  91  of  the  discipline.) 

But  the  trustees  must  have  an  order  of  court  to  sell. 

Statutes.— L.  1839,  ch.  184,  modified  by  L.  1880,  ch.  337,  as  to 
the  creation  of  trusts;  modified  by  L.  1878,  ch.  209;  and  repealed 
by  the  former  Religious  Corporations  Law  (L.  1895,  ch.  723). 

Former  Religious  Corporations  Law,  L.  1895,  ch.  723,  |§  92, 
93;  amended  by  L.  1907,  ch.  199. 

Repealed  by  Religious  Corporations  Law  (L.  1909,  ch.  53). 

Religious  Corporations  Law  (L.  1909,  ch.  53),  §§  202,  203. 


QUANTITY. 

(See  Contract;  Description;  Surplusage  or  Shortage  in  Block.) 


QUARTER-SALE. 

(See  Construction.) 


Digitized  by 


Google 


890  PRACTICAL  REAL  ESTATE  LAW. 

QUIA  TIBIET. 

(See  Claims,  Action  to  Bar.) 


QUIET  ENJOYMENT. 

(See  Deed.) 


*  QUITCLAIM  DEED. 

Conveyance  within  meaning  of  recording  laws. — ^A  quitclaim 
deed,  recorded,  is  a  conveyance  within  the  meaning  of  the 
recording  laws,  under  which  the  grantee  may  be  protected  as  a 
subsequent  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, against  a  prior  unrecorded  deed.  **In  the  absence 
of  any  facts  creating  a  suspicion  as  to  the  transaction  of  the 
transfer,  there  is  nothing  especially  significant  in  the  use  of 
such  a  mode  of  conveyance. ' ' 

Wilhelm  v.  Wilken,  149  N.  Y.  447,  44  N.  K  82,  aff'g  75  Hun  552,  27  X.  Y. 
Supp.   853. 

The  United  States  supreme  court,  however^  appears  to  have  uniformly 
refused  to  recognize  the  right  of  a  purchaser  by  quitclaim  deed,  to  pro- 
tection against  latent  equities;  but  does  recognize  it  under  the  recording 

acts. 

See  footnote  to  Wilhelm  v.  Wilken,  149  N.  Y.  447,  44  X.  E.  82. 

Estate  carried.— It  carries  to  the  grantee  all  the  estate  of  the 
grantor  in  the  premises. 

Wilhelm  v.  Wilken,  149  X.  Y.  447,  44  X.  E.  82, 
Veit  V.  Dill,  78  Hun  171,  28  X.  Y.  Supp.  937. 

Grantee  may  dispute  seizin  of  grantor. — One  in  possession 
under  a  quitclaim  deed,  may  dispute  the  seizin  of  his  grantor 
at  the  time  of  giving  the  deed. 

Henry  v.  Reichert,  22  Hun  394. 
Cox  V.  James,  45  X.  Y.  557,  559. 


•  See  also  XOTE,  X.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  30,  p.  883. 
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Will  release  restrictive  covenants. — A  quitclaim  deed,  abso- 
lute and  unrestricted,  will  release  all  restrictive  covenants;  and 
evidence  of  acts  and  conversations  of  the  parties  prior  to  the 
delivery  of  the  deed,  in  order  to  show  that  it  was  not  intended 
thereby  to  release  or  aflfect  the  restriction,  is  inadmissible. 

Uihlein  v.  Matthews,  172  N.  Y.  154,  64  N.  E.  792,  rev'g  57  App.  Div.  476,  68 
N.  Y.  Supp.  309. 

A  title  susequently  acquired  by  a  person  who  has  quitclaimed 

his  interest,  without  warranty  of  title,  in  lands  to  which  at  the 
time  he  had  no  title,  does  not  enure  to  the  benefit  of  the  grantee. 

Jackson  v.  Peek,  4  Wend.  300. 

A  quitclaim  deed  by  a  town  which  is  only  a  mortgagee, 

operates  as  an  assignment  of  the  mortgage  by  way  of  equitable 
estoppel. 

Gottlieb  V.  City  of  New  York,  128  App.  Div.  148,  112  N.  Y.  Supp.  545. 
Stark  V.  BojTiton,  167  Mass.  443. 

But  contra:  A  quitclaim  deed  of  mortgaged  premises  does 
not  operate  as  an  assignment  of  the  mortgage,  because  the  mort- 
gage is  personal  property;  and  the  mortgagee  has  no  legal  estate 

in  the  land. 

Hawlej  y.  Levee,  66  Misc.  280,  123  X.  Y.  Supp.  4. 
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RAILROAD. 


1.  In  general. 

2.  Farm  crossings. 

3.  Route  map  and  notice. 

4.  Its  title  to  real  property. 

5.  On  water  front. 


1.  In  general 


Fee;  covenants;  easements. — ^A  railroad  company  can  take  a 
fee  by  deed  and  can  convey  a  fee.  A  railroad  covenant  to  fence 
runs  with  the  land.  An  easement  of  right  of  way  by  prescription 
cannot  be  acquired  against  a  railroad,  because  the  road  is  used 
by  the  public,  and  the  use  is  permissive  rather  than  adverse. 

Concklin  v.  New  York  Central  &  H.  R.  R.  Co.,  149  App.  Div.  739,  134  N.  Y. 
Supp.  191,  app.  dis.  207  N.  Y.  752. 

A  railroad  mortgage  given  under  L.  1850,  ch.  140  (L.  1892^ 
ch.  676)  to  complete,  furnish  and  operate  its  road,  covers  after- 
acquired  property,  real  and  personal. 

Piatt  y.  New  York  &  Sea  Beach  R.  Co.,  9  App.  Div.  87,  41  N.  Y.  Supp.  42,. 
ard  153  N.  Y.  «70. 

Must  unite  in  making  intersection  with  another  railroad.— A 
railroad  corporation  whose  road  is  or  shall  be  intersected  by  any 
new  railroad,  shall  unite  with  such  new  railroad  in  forming  the 
necessary  intersection.  (Former  Railroad  Law,  L.  1890,  ch.  565, 
§  12.)  This  applies  to  all  railroads,  no  matter  what  their  motive 
power  may  be. 

Matter  of  Stillwater  k  M*.  St.  R.  C6.,  171  N.  Y.  589,  64  N.  E.  511. 

Additional  burden  in  streets  of  city. — ^A  railway  in  the 
streets  of  a  city  is  an  additional  burden  upon  the  land  of  lot 
owners,  entitling  them  to  compensation.  This  is  so,  even  of  a 
horse  railroad.  The  use  of  a  railroad,  no  matter  how  it  is 
operated,  necessarily  includes,  to  a  certain  extent,  an  exclusive 
occupation  of  a  portion  of  the  highway;  and  requires  that  all 
parties  shall  stand  aside  and  make  room  for  its  purposes.  It  is 
a  permanent  occupation  of  the  soil;  and  is  clearly  inconsistent 
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with  the  legal  object  and  design  of  a  highway,  which  is  entirely 
open  and  free  to  all. 

Craig  y.  Roehetter  City  &  Brighton  R.  Co.,  89  N.  T.  404. 

(BtU  aU  other  states  hold  otherwise  on  this  point.  Bee  foot  note  to 
above  case.) 

Trust  mortgages. — ^Liens  by  agreement  are  valid  in  equity. 
This  is  the  principle  upon  which  trust  mortgages  by  railroads 
to  secure  bonds  are  based.  These  mortgages  purport  to  cover 
after-acquired  property;  but  if  the  provision  is,  that  it  covers 
lands  to  be  acquired  for  the  use  of  its  road,  lands  acquired 
which  are  not  necessary  for  the  use  of  the  road  are  not  covered 
by  the  mortgage.  Where  whole  lots  are  acquired  for  a  right  of 
way,  but  only  a  strip  is  necessary,  such  a  mortgage  does  not 
cover  the  unnecessary  land. 

Seymour  y.  Canandaigua  k,  Niagara  Falls  R.  Co.,  25  Barb.  284. 

Salb  of  ulnds  not  pbevented  by  federal  control. — The  Federal 
Control  Act  of  Congress  of  March  21,  1918,  and  the  presidents  procla- 
mation of  Dec.  26,  1917,  do  not  prevent  the  sale  by  (he  railroad  com- 
panies of  lands  not  actually  used  for  operating  purposes. 

Consent  to  the  operation  of  a  railroad  in  front  of  premises,  is 
a  conveyance,  and  must  be  recorded  in  order  to  bind  subsequent 
purchasers  or  incumbrancers. 

Maybeck  y.  New  Toric  Municipal  R.  Corp.,  104  Miae.  330,  171  N.  T.  Supp.  848. 


2.  Farm  crossingB. 

Railroad  companies  must  maintain  farm  crossings,  even 
though  they  acquire  the  land  in  fee  by  deed,  without  any 
reservation  by  the  grantor.  This  obligation  is  imposed  by 
statute,  and  is  not  connected  with  the  manner  of  acquiring  the 
roadway.  The  statute,  L.  1850,  ch.  140,  §  44  (former  Railroad 
Law,  L.  1890,  ch.  565,  §  32,  and  Railroad  Law,  L.  1910,  ch.  481, 
§  52),  provides  that  **  every  corporation  formed  under  this  act 
shall  erect  and  maintain  fences  on  the  sides  of  their  road,  of 
the  strength  and  height  of  a  division  fence  required  by  law,  with 
openings  or  gates  or  bars  therein,  and  farm  crossings  of  the 
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road  for  the  use  of  the  proprietors  of  lands  adjoining  such  rail- 
road.'* 

Smith  V.  N.  Y.  A  Oswego  Midland  R,  Co.,  «3  N.  Y.  68. 
Jones  V.  Seligman,  81  N.  Y.  100. 
Matter  of  N.  Y.,  Lack.  A  W.  R.  Co.,  44  Hun  194. 

• 
Where  necessary. — Railroad  Law  (L.  1910,  ch.  481),  §  52,  pro- 
vides that  railroad  farm  crossings  mitst  be  maintained  where  reason- 
ably necessary.    The  public  service  commission  has  jurisdiction  to  de- 
termine when  and  where  such  crossings  are  so  necessary. 

Effect  of  acquisition  of  land  by  condemnation.— A  farm  owner 
is  not  deprived  of  his  statutory  right  to  a  farm  crossing  over  a 
railroad  merely  because  his  damages  in  condemnation  proceed- 
ings are  made  and  paid  without  reference  to  such  crossing. 

Van  Wagner  v.  Central  N.  E.  &  W.  R.  Co.,  80  Hun  278,  30  N.  Y.  Supp.  166. 
Beardsley  v.  Lehigh  Valley  R.  Co.,  142  N.  Y.  173,  36  N.  E.  877. 

Obligation  ceases  when  land  devoted  to  other  purposes. — 

The  obligation  of  a  railroad  company  to  maintain  a  farm  cross- 
ing, may  cease  when  the  land  is  devoted  to  other  purposes. 

Brooks  V.  Curtis,  4  Lans.  283,  aflf'd  60  N.  Y.  639. 

American  Bank  Note  Co.  v.  N.  Y.  El.  R,  Co.,  129  N.  Y.  252,  266,  29  N.  E.  302. 

(The  theory  seems  to  be  that  an  easement  created  for  one  pur- 
pose cannot  be  used  for  another  purpose.) 

3.  Route  map  and  notice. 

Does  not  prevent  sale.— A  railroad  route  laid  out  over  land, 
when  no  proceedings  have  been  taken  to  condemn,  does  not 
prevent  the  sale  of  it. 

Matter  of  Mayor  of  New  York,  51  Hun  416,  5  N.  Y.  Supp*  463. 

Does  :7ot  affect  titles. — A  notice  served  on  the  property  owners 
by  a  railroad  company,  that  a  map  of  its  route  passes  over  their  prop- 
erty, does  not  affect  the  titles  unless  condemnation  is  begun.  It  only 
excludes  other  roads  from  appropriating  the  same  right  of  way. 

A  railroad  corporation,  by  making  and  filing  a  map  and 
survey  of  its  route,  and  giving  the  required  notice  to  all  persons 
concerned,  impresses  upon  the  lands,  a  lien  in  favor  of  its  right 
to  construct,  which  ripens  into  title  through  purchase  and  con- 
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demnation  proceedings.    But  it  is  a  naked  lien  as  against  the 
owners  of  the  land,  simply  keeping  out  other  rights. 

Rochester  H.  &  L.  R.  Co.  v.  N.  Y.  L.  £.  &  W.  R.  Co.,  44  Hun  206,  tJVd  110 

N.  Y.   128,   17  N.  E.  680. 
Suburban  Rapid  Transit  Co.  v.  Mayor,  128  N.  Y.  610. 
People  V.  Adirondack  R.  Co.,  160  N.  Y.  226,  64  N.  E.  689,  aflf'd  176  U.  S.  335, 

rev'g  39  App.  Div.  34,  66  N.  Y.  Supp.  869. 

4.  Its  title  to  real  property. 

Possession  presumptive  evidence  of  pajrment  of  compensa- 
tion.— The  possession  of  condemned  premises  by  a  railroad  for 
a  series  of  years,  with  the  consent  of  the  owner,  is  presumptive 
evidence  of  the  payment  of  the  compensation,  and  that  the  title 
has  vested. 

Terry  v.  New  York  Central  R.  Co.,  22  Barb.  674. 

Purpose  of  acquisition  presumed;  sale  of  land  no  longer 
needed. — When  a  railroad  corporation  is  authorized  to  purchase 
real  estate  necessary  for  the  construction  of  its  road,  it  will  be 
presumed  that  land  deeded  to  it  is  acquired  for  that  purpose. 
When  it  acquires  land  by  a  deed  purporting  to  convey  a  fee,  and 
the  land  is  no  longer  needed  for  its  purposes,  it  may  sell  and 
convey  it. 

Yates  V.  Van  De  Bogert,  56  N.  Y.  526. 

Petition  to  acquire  surface  only. — Condemnation  of  land  by  a 
railroad  company  under  the  General  Railroad  Act,  does  not  vest 
the  fee  in  the  railroad  company;  but  only  the  right  of  ''use  .  .  . 
for  the  purposes  of  its  incorporation,  during  the  continuance  of 
its  corporate  existence.*'  Therefore  a  petition  by  a  railroad  to 
acquire  the  surface  only,  where  there  is  supposed  to  be  an  iron 
ore  mine  underneath,  is  good. 

Matter  of  Hartford  k  Conn.  Western  R.  Co.,  65  How.  Pr.  133. 

Care  must  be  had  in  taking  title  from  a  railroad  company  to 
lands  abandoned  hy  it  Consider  whether  the  railroad  has  a  special  act 
or  is  under  the  general  railroad  law.  Consult  the  statute  in  force  at  the 
time  when  each  parcel  was  taken;  and  whether  taken  hy  condemnation; 
and  if  by  deed,  whether  for  a  nominal  consideration.  If  acquired  by 
condemnation,  the  railroad  company  cannot  convey  it. 
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The  GEANi-  TO  THE  New  Yobk  Central  R^lboad  Company  of  a 
strip  of  land  along  the  Hvdson  river  from  Spuyten  DuyvU  to  Albany, 
in  1873^  is  valid  except  as  to  such  portions  thereof  as  had  previously 
been  conveyed  to  others  by  the  state. 

6.  On  water  front. 

Liability  to  upland  owners. — ^A  railroad  constructed  on  a  water 
front  is  liable  to  the  upland  owners  for  the  diminished  rental  or 
usable  value  of  their  lands. 

Rumsey  v.  N.  Y.  A  N.  E.  R-  Co.,  133  N.  Y.  79,  30  N.  E.  654,  overruling  Gould 
V.  Hudson  R.  R.  Co.,  6  N.  Y.  522. 

A  railroad  company  is  not  a  proprietor  as  owner  of  adjoining 
uplands,  within  the  meaning  of  the  statutes  relating  to  grants 
of  land  under  water. 

Rumaey  v.  N.  Y.  A  N.  E.  R.  Co.,  114  N.  Y.  423,  21  N.  E.  1066. 

Bights  of  upland  owners. — ^When  a  railroad  company  acquires 
a  right  of  way  adjoining  the  water,  the  upland  owner  retains 
all  his  riparian  rights;  but  where  the  railroad  owns  land  on  the 
water  which  is  not  its  right  of  way,  such  as  yards,  locomotive 
houses,  etc.,  the  railroad  company  probably  has  the  riparian 
rights. 

Matter  of  City  of  Buffalo,  206  N.  Y.  319,  99  N.  E.  850. 


RATIFICATION  OF  DEED. 

(See  Deed.) 


READma  A  DEED. 

(See  Deed.) 
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HEAL  ESTATE. 


1.  In  general 

^  BxpeoiuHsy  ^etatefew 

3.  Fee. 

4.  Injury  to  property. 

5.  Land. 

6.  Land  association. 

7.  Landmarks. 

8.  Lateral  support. 

9.  Lottery. 

10.  Word  owner. 

11.  Plottage. 

12.  Representative  capacity. 

13.  Rule  of  property.  ^ 

14.  Slander  of  title. 

16.  Soldier  in  revolutionary  war. 
16.  Stare  decisis  doetrine. 

L  In  general 

Lex  rei  sitae. — ''Beal  estate  id  governed  by  the  laws  of  the 
:8tate  in  which  it  id  situated.  Not  only  houses  and  lands,  but 
charges  on  lands,  including  trust  estates,  are  declared  in  law  to 
l>e  immovables,  and  governed  by  the  lex  rei  sitae;  and  no  interest 
can  be  acquired  in  such  property  except  by  the  persons,  and 
under  such  circumstances  as  the  local  law  prescribes. '^ 

Toong  r.  Brtuh,  28  N.  T.  667,  ^4. 

^^  It  is  a  well  settled  rule,  that  any  title  or  interest  in  land  or 
real  estate  can  only  be  acquired  or  lost  agreeably  to  the  law  of 
ihe  place  where  the  same  is  situated.  And  this  principle  applies 
418  well  to  mortgages  as  to  oonveyances  absolute/' 

Hosferd  y.  Nioliols,  1  Fudge  220,  226. 

Seal  property  includes  all  chattels  real  except  a  lease  for  a 
term  not  exceeding  three  years.  Former  Real  Property  Law, 
§240. 

Westchester  Trust  Co.  ▼.  "Rolby  Bottling  Co.,  102  App.  Div.  464,  02  N.  Y. 
Supp.  482,  ard  1B6  N.  T.  577. 

'^Spaoe  above  land  is  real  estate  the  same  as  the  land  itself. 
The  law  regards  the  empty  space  as  if  it  were  a  solid,  inseparable 
57 
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from  the  soil,  and  protects  it  from  hostile  occupation  accord- 
ingly/* 

Butler  V.  Frontier  Telephone  Co.,  186  N.  T.  486,  491,  79  N.  E.  716. 

Premises  and  lands,  are  syonymons;  if  there  is  a  distinction, 
the  word  premises  is  more  inclusive,  as  it  includes  tenements 
and  buildings. 

Matter  of  Oollinan,  113  App.  IHt.  485,  487,  99  N.  T.  Snpp.  374. 

Registration  of  rural  residences  of  one  hundred  acres  or  more^ 
by  filing  designation  with  the  secretary  of  state. 

L.  1904,  eh.  702,  now  Agricultural  Law  (L.  1909,  ch.  9),  9  318. 


2.  Expectancy  estates. 

'*An  estate  in  expectancy,  is  where  the  right  to  the  possession 
is  postponed  to  a  future  period.**  (1  E.  S.,  723,  §  8.)  And 
§  35  provides  that  **  Expectant  estates  are  descendible,  devisable 
and  alienable,  in  the  same  manner  as  estates  in  possession.'* 
They  are  alienable  whether  they  are  deemed  vested  or  con- 
tingent. And  estates  in  expectancy  are  divided  into  future 
estates  and  reversions.  (§  10,  supra.)  **A  future  estate,  is  an 
estate  limited  to  commence  in  possession  at  a  future  day,  either 
without  the  intervention  of  a  precedent  estate,  or  on  the  deter- 
mination, by  lapse  of  time  or  otherwise,  of  a  precedent  estate, 
created  at  the  same  time.**  Future  estates  are  either  vested  or 
contingent.  They  are  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the 
lands  upon  the  ceasing  of  the  intermediate  or  precedent  estate. 
They  are  contingent  when  the  person  to  whom,  or  the  event 
upon  which  they  are  limited  to  take  effect,  remains  uncertain. 
(§  13  R.  S.,  supra.) 

Grifftn  v.  Shepard,  124  N.  Y.  70,  2«  N.  E.  389. 

In  case  of  alternative  future  estates,  if  the  first  fails,  the  next 
in  order  shall  be  substituted  for  it.  Former  Real  Property  Law, 
§  41,  construed. 

Matter  of  Wiloox,  125  App.  Diy.  152,  109  N.  T.  Supp.  554,  rey'd  on  other 
grounds  lf)4  N.  T.  288. 
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A  fee  may  be  limited  on  a  fee,  where  the  contingency,  if  it 
shonld  occur,  must  happen  within  two  lives. 

1  R.  S.,  724,  9  24. 

Mott  y.  Ackerman,  92  N.  T.  639. 

Words  of  inheritance  have  not  been  necessary  since  the 
Revised  Statutes.  1  R.  S.,  748,  §  1,  provides  that  the  term 
** heirs,*'  or  other  words  of  inheritance,  shall  not  be  requisite 
to  create  or  convey  an  estate  in  fee;  and  that  every  grant  or 
devise  of  real  estate,  or  any  interest  therein,  thereafter  to  be 
executed,  shall  pass  all  the  estate  or  interest  of  the  grantor  or 
testator;  unless  the  intent  to  pass  a  less  estate  shall  appear,  by 
express  terms,  or  necessarily  implied  in  the  terms  of  such  grant. 

Lippen  v.  Eldred,  2  Barb.  132  (footnote). 


4.  Injury  to  property. 

An  * 'injury  to  property"  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury  or  the 
breach  of  a  contract. 

Code  of  Civil  Procedure,  |  3343,  subd.  10. 

Such  an  action  may  be  maintained  under  the  above  act,  for 
filing  a  mechanic's  lien  on  a  fictitious  claim. 

'Ghigblone  v.  Friedman,  116  App.  Div.  606,  100  N.  Y.  Supp.  1024. 


5.  Land. 

Growing  trees,  waters,  grass,  stones,  buildings,  fences  and 
growing  crops. — Growing  trees  are  a  part  of  the  land,  as  are 
waters,  grass,  stones,  buildings  and  fences.  They  pass  to  the 
heir  by  descent;  and  a  contract  for  their  sale,  must  be  in  writing. 
It  is  otherwise  with  growing  crops,  as  wheat  and  com,  the 
annual  produce  of  cultivation  of  the  earth;  for  these  are  per- 
sonal chattels,  and  pass  to  those  entitled  to  the  personal  estate, 
and  not  to  the  heir. 

Green  v.  Armetrong,  1  Denio  560,  664. 
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But  where  the  grass  and  buildings  are  owned  by  another  than 
the  owner  of  the  land,  they  are  personal  property. 

Smith  y.  Benson,  1  Hill  170. 

Smith  V.  Jenki,  1  D«iiio  580,  598,  teVd  on  other  groundi  1  N.  Y.  90. 

6.  Land  association. 

In  case  of  a  deed  to  trustees  of  a  land  association  not  incor- 
poratedy  the  grantees  will  be  presumed  to  be  members  of  the 
association,  and  to  hold  the  title  for  themselves  and  others;  and 
as  such  they  have  authority  to  sell  and  convey  a  good  title.  The 
Statute  of  Uses  and  Trusts  does  not  apply  to  such  a  case. 

King  v.  Townthend,  141  N.  Y.  358,  36  N.  B.  513. 

7.  Landmarks. 

Willfull  or  malicious  removal.— 2  R.  S.,  695,  §§  32,  40,  enact 
that  **  every  person  who  shall  wilfully  or  maliciously  remove 
any  monuments  of  stone,  wood  or  other  durable  material,  erected 
for  the  purpose  of  designating  the  comer  or  any  other  point  in 
the  boundary  of  any  lot  or  tract  of  land,  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor.*'  The  punishment  is  fine 
and  imprisonment  in  the  county  jail;- and,  as  in  most  other  cases 
of  crime,  the  prosecution  is  by  indictment. 

Young  V.  Miller,  8  mil  21,  28. 

8.  Lateral  support. 

One  has  a  right  to  lateral  support  for  lands  in  their  natural 
condition  only;  that  is,  where  the  natural  pressure  has  not  been 
increased  by  buildings.  This  refers  to  damages  from  excava- 
tions by  an  adjoining  owner. 

Rilej^  V.  Continuons  tiM  Joint  Co.,  110  Afp.  Div.  787,  07  N.  Y.  Snpp.  288, 

9Lfrd  193  N.  Y.  643. 
Laaala  v.  Holbrook,  4  Paige  1^9. 
People  ex  rel.  Barlow  ▼.  Canal  Board,  2  T.  &  C.  275. 
Dorrity  t.  Rapp,  72  N.  Y.  307. 

9.  Lottery. 

Forfeiture  and  title  to  proi^erty  ofpeeeb. — All  property  offered 
for  sale  or  distribiUion  by  paid  chances  or  raffle,  is  forfeited  to  the  state, 
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both  before  and  after  the  determination  is  made.  Penal  Law  (L.  1909, 
ch.  88),  §  1380;  Penal  Code  (L.  1881,  ch.  676),  §  332.  But  a  bona 
fide  purchaser  from  the  winner,  will  get  a  good  title;  although  in  the 
hands  of  the  winner,  the  title  is  subject  to  attach  and  recovery  by  the 
grantor. 
Every  grant  of  real  estate  in  pnrsuance  of  lottery,  is  void. 

1  R.  S.  668,  i  38. 

Penal  Law  (L.  1909,  ch.  88),  §  421,  was  amended  by  L.  1918,  ch, 
590,  making  it  a  misdemeanor  "  to  sell,  barter  or  exchange  any  real 
estate  by  means  of  prizes,  rewards  or  distinctions,  or  by  any  puzde 
method.*'  This  section  was  repealed,  ar^  re-enacted  by  L.  1915,  ch. 
569. 

Gambling  deeds  and  mobtgaoes  are  void;  and  shall  enure  to  the 
benefit  of  the  heirs  or  devisees  of  ihe  makers. 
1  R.  S.  663,  ii  16,  17. 

10.  Word  owner. 

Indndes  person  having  any  interest. — Owner  of  land  does 
not  necessarily  mean  the  person  possessing  the  fee;  but  may  in- 
clude any  person  having  an  interest  of  any  description,  in  the 
land.  He  may  be  considered  the  owner  to  the  extent  of  such 
interest. 

Bronk  y.  Becker,  17  W^cL  820. 

The  owner  of  the  fee  of  land  subject  to  an  easement,  and  the 
owner  of  the  easement,  are  together  the  '* owners'*  of  the  land. 

Matter  of  Board  of  Street  Opening,  27  App.  Div.  266,  60  N.  T.  Supp.  621, 
aTd  168  N.  Y.  721,  63  N.  B.  1123. 


11.  Plottage. 

Defined. — ^Plottage  is  the  added  value  which  an  entire  plot 
has,  as  against  the  aggregate  value  of  the  several  lots  which 
compose  it;  and  it  is  a  recognized  element  in  fixing  awards  in 
condemnation  proceedings. 

Matter  of  Armory  Board,  35  Misc.  648,  72  N.  T.  Snpp.  37,  reVd  on  other 
grounds  71  App.  Div.  162,  76  N.  Y.  Supp.  766. 
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Plottage  is  **a  percentage  added  to  the  aggregate  value  of  two 
or  more  contiguous  lots  when  held  in  one  ownership,  as  repre- 
senting an  increased  value  pertaining  to  a  group  of  lots  by 
reason  of  the  fact  that  they  admit  of  a  larger  and  more  advan- 
tageous disposition  or  improvement,  than  a  single  lot/* 

People  ex  reL  Penn.,  N.  Y.  A  L.  I.  R-  Co.  v*  O'Donnel,  130  App.  Div.  734,  116 
N.  Y.  Supp.  609. 

/ 

12.  Representative  capacity. 

'^A  judgment  against  a  party  sued  as  an  individual,  is  not  an 
estoppel  in  a  subsequent  action  in  which  he  sues  or  is  sued  in 
another  capacity  or  chacacter.  Li  the  latter  case  he  is  in  con- 
templation of  law  a  distinct  person  and  a  stranger  to  the  prior 
proceedings  and  judgment.** 

Rathbone  v.  Hooney,  68  N.  Y.  463,  467. 
/ 

13.  Rule  of  property. 

Where  many  titles  have  been  passed  under  a  judicial  decision, 
this  becomes  a  rule  of  property  which  the  courts  would  not  be 
justified  in  overturning,  or  even  casting  a  doubt  upon. 

Sproule  V.  Dayieg,  171  N.  Y.  277,  68  N.  E.  1106. 

14.  Slander  of  title. 

Three  things  are  necessary  to  maintain  an  action  for  slander 
of  title. — The  words  spoken  must  be  false;  they  must  work  an 
injury  to  the  plaintiff  in  respect  to  his  title;  and  they  must  be 
malicious, — ^not  malicious  in  the  worst  sense,  but  with  intent  to 
injure  the  plaintiff. 

KendAll  v.  Stone,  4  Super.  (2  8andf.)  269,  afTd  6  N.  Y.  14. 

15.  Soldier  in  revolutionary  war. 

Lands  granted  to  a  soldier  in  the  revolutionary  war,  after 
his  death,  for  services  in  the  war,  vested  in  him,  by  special  enact- 
ment, at  the  time  of  his  death.  And  his  heir  could  convey  them 
before  they  were  granted;  and  his  widow,  in  such  a  case,  could 
maintain  an  action  in  ejectment  for  dower. 

Sherwood  y.  Vandenlrargh,  2  Hill  803. 
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16.  Stare  decisis  doctrine. 

Applies  fully  only  to  a  case  taken  to  the  court  of  appeals; 

because  it  could  not  be  bound  by  the  decision  of  a  lower  court. 

Afoore  t.  City  of  Albany,  98  N.  Y.  896. 

BliaUer  of  City  of  New  Toric,  1 14  App.  Div.  519,  522,  100  N.  Y.  Supp.  140. 


RECEIPT. 


Written  on  back  of  mortgage. — ^Receipt  of  payment  written  on 
the  back  of  a  mortgage,  is  not  evidence  of  the  payment  of  it,  if 
the  mortgage  is  still  in  the  possession  of  the  mortgagee,  because 
the  receipt  was  never  delivered. 

Morgan  v.  Freeborn,  08  Hun  296,  22  N.  Y.  Supp.  982. 

A  written  receipt  for  money,  is  but  the  admission  of  the  party 
giving  it,  and  is  always  capable  of  explanation.  If  made  by 
parol,  it  would  be  of  equal  value.  The  declarations  or  admis- 
sions of  the  assignor  of  a  chose  in  action,  cannot  be  given  in 
evidence  against  an  assignee  for  value.  Held,  that  receipts  for 
payments  on  account  of  a  mortgage,  made  after  assignment,  are 
not  admissible  against  an  assignee  of  the  mortgage  for  value. 

Foeter  y.  Seals,  21  N.  Y.  247. 

A  receipt  for  the  purchase  money  of  a  burial  plot,  showing  its 
location, — where  possession  has  been  taken  under  it, — may  not 
be  treated  as  a  deed. 

Ccq>pers'  Case,  7  Abb.  N.  O.  121,  rer'd  21  Hun  184. 
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''RBCBIVEB. 

(See  Judicial  Sale.) 

1.  In  general 

2.  Receivers'  certificates. 

3.  Of  corporation  in  dissolution. 

4.  Pendente  lite. 

5.  In  supplementary  proceedings. 

1.  Ill  generaL 

A  BEOBivER  OF  A  PABTNERSHip  does  7u>t  toke  title  to  real  estate. 
The  powers  and  duties  of  statutory  and  common  law  receiyers, 
are  considered  at  length  in  the  note  to  19  Abb.  N.  C  359. 

2.  Beoeiyera'  certifleates. 

Directed  by  court  to  be  prior  to  mortgage  liens. — ^Receivers' 
certificates,  in  railroad  and  other  quasi-public  receiverships, 
directed  by  the  court  to  be  prior  to  mortgage  liens,  are  binding 
on  the  mortgagee,  if  he  had  due  notice  of  the  application  to  the 
court. 

Knickerbocker  Trust  Co.  v.  Tarrytown  W.  P.  i  M.  R.  Co.,  188  App.  Div.  285, 
117  N.  Y.  Supp.  871. 

Receivers'  certificates  are  not  liens  on  real  estate;  and  no 
known  power  exists  in  the  court  to  make  them  such.  An  attempt 
was  made  by  a  receiver  of  the  rents  and  profits,  appointed  in  an 
action  to  set  aside  a  deed,  to  make  them  such  liens,  with 
authority  of  the  court. 

Dunconkbe  ▼.  Ring  (unreported  case  in  Supreme  Court,  Westchester  County, 
1909). 

3.  Of  corporation  in  dissolution. 

Authority  to  convey  real  estate. — The  receiver  of  a  corporation 
has  no  authority  to  contvey  its  real  estate  withovi  an  order  of  court, 
obtained  after  notice  to  the  attorney  general. 


*See  also  Fiero  on  Special  Actions   (8d  ed.)   and  Supplement,   1919;   Fiero  on 
Special  Proceedings  (8d  ed.)  and  Supplement,  1010. 
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Afkl  only  a  permanent  receiver  can  do  even  this. 
But  stick  orders  are  frequently  obtained  ex  parte. 

4.  Pendente  lite. 

Has  no  title  to  real  estate. — ^A  receiver  pendente  lite  in  a  par- 
tition action,  has  no  title  to  real  estate.  He  is  only  a  chancery 
or  common-law  receiver,  as  distingnished  from  a  statutory  one. 

Rinehart  ▼.  Hasoo  Bvilding  Co.,  163  App.  Div.  153,  138  N.  T.  Supp.  26S,  aiTd 
214  N.  Y.  635,  108  N.  E.  1106. 

Cannot  purchase  individually.— A  receiver  of  rents  in  a  parti- 
tion action,  cannot  purchase  individually,  on  account  of  the 
equitable  rule  against  a  trustee  purchasing. 

Jahn  y.  Gleason,  11  ^bo.  483,  33  N.  T.  Supp.  447,  aff'd  80  Hun  254,  34  N.  T. 
Supp.  1147. 

A  receivership  clause  in  a  mortgage,  does  not,  prima  facie, 
entitle  the  mortgagee  to  the  appointment  of  a  receiver;  it  must 
also  appear  that  the  parties  in  possession  are  in  receipt  of  the 
income,  that  they  fail  to  keep  down  the  incumbrances;  and  that 
there  is  doubt  as  to  the  adequacy  of  the  security. 

Baier  v.  KelUy,  56  Mise.  368,  106  K.  T.  Supp.  662. 

5.  In  supplementary  proceedings. 

Reoeivers  in  supptementary  proceedingi  differ  from  other 
receivers  in  that  the  former  represent  only  one  creditor;  while 
the  latter  represent  all  the  creditors.  The  act  *^to  declare  and 
extend  the  powers  of  executors,  assignees^  receivers  and  other 
trustees '*  (L.  1858,  ch.  314;  L.  1894,  ch.  740)  does  not  apply  to 
receivers  appointed  in  proceedings  supplemental  to  execution. 

atepheiiB  ▼.  Iforidoi  Brittanift  Cow,  160  K.  T.  178,  64  N.  E.  781. 

Does  not  take  title  to  real  estate. — ^A  receiver  in  supple- 
mentary proceedings  does  not  take  title  to  real  estate.  He  takes 
only  the  right  to  the  possession  of  it  as  a  means  of  satisfying  the 
judgment. 

OhiMleayiie  y.  Chryer,  88  App.  Div.  408,  82  K.  T.  Supp.  108. 

Faneuil  Hall  Nat.  Bank  ▼.  Busing,  147  N.  Y.  665,  667,  42  N.  E.  346. 

Bartkowaik  y.  Sampson,  73  Misc.  446,  133  N.  T.  Supp.  401. 
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''A  receiver  appointed  in  proceedings  supplemental  to  execu- 
tion does  not  acquire  any  title  to  the  real  property  of  the  judg- 
ment debtor,  nor  any  power  to  sell  or  transfer  such  real  prop- 
erty. His  interest  is  -simply  a  right  to  take  possession  of  the 
judgment  debtor  ^s  real  property  for  the  purpose  of  satisfying 
the  judgment,  and  is  subject  to  be  terminated  by  a  sale  of  the 
real  property  under  execution  and  the  delivery  of  a  deed  thereof 
to  the  purchaser;  it  is  also  subject  to  be  terminated  by  expira- 
tion of  the  ten  years  during  which  the  judgment  under  which 
the  receiver  is  appointed  is  a  lien  upon  the  premises.*' 

Hall  ▼.  Senior,  54  Misc.  463,  466,  106  N.  T.  8upp.  29. 

He  acquires  no  title  to  real  property,  nor  power  to  sell  or 
convey  it.  Matter  of  Damers  v.  Stemberger,  52  Misc.  532,  102 
N.  Y.  Supp.  740.  In  this  case,  the  court  refused  to  grant  an  order 
authorizing  a  receiver  to  sell  the  judgment  debtor  *s  real  prop- 
erty. 

The  court  is  without  power  to  direct  the  delivery  of  real 
property  by  the  debtor  to  the  receiver  in  supplementary  proceed- 
ings. Its  power  is  limited  to  the  personal  property  of  the 
debtor. 

First  Nat.  Bank  of  Canandaigua  v.  Martin,  49  Hun  671,  2  N.  Y.  Supp.  315. 

But  a  conveyance  by  the  debtor  to  the  receiver,  vests  title  in 
the  receiver;  and  the  only  right  remaining  in  the  grantor,  is 
that  of  calling  the  receiver  to  account,  which  is  a  chose  in  action, 
and  passes,  on  his  death,  to  his  executor.  A  foreclosure  against 
the  executor  and  receiver,  in  such  a  case,  carries  a  good  title. 

Graham  ▼.  Lawyers  Title  Ins.  Co.,  20  App.  Div.  440,  46  N.  Y.  Supp.  1060. 

Because  it  would  deprive  the  judgment  debtor  of  the  privi- 
lege of  redeeming  after  execution  sale,  the  court  will  not  lend 
its  aid  to  a  sale  of  real  estate  by  a  receiver  in  supplementary 
proceedings. 

Moyer  v.  Moyer,  7  App.  Div.  523,  40  N.  Y.  Supp.  268. 

He  cannot  sell  the  real  estate  of  the  debtor,  because  if  he 
could  do  so,  it  would  cut  off  the  right  of  redemption  by  other 
creditors,  and  deprive  the  debtor  of  the  privilege  of  redeeming 
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secured  to  him  by  statute,  allowing  a  fifteen  months  redemption 
period  after  a  sale  on  execution. 

Potter  ▼.  CUrk,  12  How.  Pr.  107,  116. 

He  has  only  a  qualified  title  to  real  estate.  A  subsequent 
conveyance  by  the  judgment  debtor,  conveys  title  to  the  grantee, 
subject  to  the  claim  of  the  receiver;  and  the  grantee  can  redeem 
from  a  prior  execution  sale. 

Moore  ▼.  Duffy,  74  Hun  78,  26  N.  Y.  Supp.  340. 

But  the  receivership  has  a  longer  life  than  the  lien  of  the 
judgment,  viz.:  it  extends  for  the  time  during  which  an  execu- 
tion might  be  issued,  that  is,  twenty  years. 

Van  Loan  ▼.  City  of  New  York,  45  Misc.  482,  92  N.  T.  Supp.  734,  aff'd  106 
App.  Div.  572,  94  N.  Y.  Supp.  221. 

Cannot  maintain  partition. — ^A  receiver  in  supplementary  pro- 
ceedings cannot,  it  seems,  maintain  a  partition  action. 

Miller  ▼.  Levy,  46  Super.  (14  J.  A  &)  207. 
DuBois  ▼.  CasBidy,  75  N.  Y.  298,  302. 

Powers  relative  to  contract  for  purchase. — ^He  cannot  obtain 
title  to  and  sell  his  judgment  debtor's  interest  in  a  contract  for 
the  purchase  of  real  estate. 

Faneull  Hall  Nat  Bank  ▼.  Busing,  147  N.  Y.  665,  42  N.  B.  345. 

Graham  v.  Lawyers  T.  Ins.  Co.,  20  App.  Div.  440. 

Importers'  &  Tr.  Nat.  Bank  ▼.  Quackenbush,  143  N.  Y.  567,  38  N.  R  728. 

Chadeayne  v.  Gwyer,  83  App.  Div.  403,  82  N.  Y.  Supp.  198. 

Gerard  on  Titles  to  Real  Estate  (5th  ed.),  pp.  499,  et  seq. 

But  the  interest  of  the  judgment  debtor  in  such  a  contract,  may  be 
reached  in  a  judgment  creditor's  action  under  Code  of  Civil  Procedure, 
§  1874. 

A  vested  estate  of  a  tenant  by  the  curtesy,  cannot  be  reached 
in  supplementary  proceedings. 

Bunn  V.  Daly,  24  Hun  526. 
Tlnkey  v.  Langdon,  13  W.  Dig.  884. 

The  following  property  may  be  reached  by  the  receiver: 

Uses  rents  and  profits  in  real  estate.  Famham  v.  Campbell, 
10  Paige  598. 
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Right  to  redeem  real  estate.  Van  Rensselaer  v.  Sheriff,  1 
Cow.  443. 

Inchoate  interest  as  tenant  by  cnrtesy.  Ellsworth  v.  Cook,  8 
Paige  643. 

Right  of  dower.    Tompkins  v.  Fonda,  4  Paige  448. 

An  annnity.    De  Graw  v.  Clason,  11  Paige  136. 

Choses  in  action.    People  v.  Tioga,  19  Wend.  73. 

An  interest  in  a  contract  for  real  estate  (by  directing  the 
debtor  to  convey  it).  Ellsworth  v.  Cuyler,  9  Paige  418;  Fenner 
V.  Sanborn,  37  Barb.  610. 

See  note  on  supplementary  proceedings  in  3  Civ.  Proc.  R.  249. 

Supplementary  proceedings  could  not  be  had  against  a  cor- 
poration until  L.  1908,  ch.  278,  amending  Code  of  Civil  Pro- 
cedure, §  2463,  by  omitting  the  prohibition  against  supple- 
mentary proceedings  against  a  corporation. 

Rabbe  v.  Aator  Trust  Co.,  61  Misc.  650,  114  N.  Y.  Supp.  131. 
Logan  V.  McCall  Pub.  Co.,  140  N.  Y.  447,  35  N.  E.  665. 

ISequesteation. — Code  of  Civil  Procedure,  §  1784  {since  1909  Cen- 
tral Corporation  Law,  L.  1909,  ch.  28,  §  100)  providing  for  sequestra- 
y  tion  by  a  judgment  creditor,  is  not  exclusive. 

Of  property  of  corporation. — ^A  receiver  in  supplementary  pro- 
ceedings of  the  property  of  an  insolvent  corporation,  cannot  be 
appointed, — only  of  a  natural  person. 

Matter  of  Bouker  Contracting  Co.  v.  Oallaban  Contracting  Co.,  218  N.  Y.  321, 
113  N.  E.  257. 


RECEIVER  IN  OHANOERT. 

(See  Action.) 
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RECITALS. 


1.  In  general. 

2.  In  judgments 

3.  Statutes. 


1.  In  general. 

KsoiTALs  OP  HEiBSHip  w  decds  thirty  yean  old,  if  recorded,  are 

presumptive  evidence  of  those  facts. 

L.  1913,  ch.  396,  adding  g  841b  to  Code  of  Civil  Pirooednre,  in  «^eci  Sept  1, 
1913. 

Recitals  of  old  family  history  in  a  lunacy  proceeding,  held  in- 
sufficient to  make  a  title  marketable. 

Foy  V.  McGarry,  160  App.  Div.  329,  144  N.  Y.  Supp.  1076. 

\ 

Residence  of  testator. — ^A  recital  in  a  will  that  a  testator  re- 
sided at  a  certain  place,  is  not  controlling. 

Tudcer  v,  Field,  6  Redl  189. 

« 

Mere  descriptive  recitals  are  not  conclusive  as  fixing  the  testa- 
tor's domicile. 

Matter  of  Kiley,  86  Misc.  628,  148  N.  Y.  Supp.  623. 

A  recital  that  land  is  snbject  to  restrictionB,  when  it  is  not, 
cannot  effectuate  a  covenant. 

Title  Guarantee  k  T.  Co.  v.  Fallon,  101  App.  Div.  187,  91  N.  Y.  Supp.  497. 

Of  conveyance. — ^A  recital  in  a  solemn  instrument  under  seal 
(a  bond),  wherein  the  obligor  states  that  he  made  the  convey- 
ance, is  sufficient  evidence  of  the  fact  of  such  conveyance;  but  a 
recital  that  the  obligee  had  conveyed  to  the  obligor,  is  not 
enough. 

Jackson  v.  Brooks,  8  Wend.  426,  aff'd  16  Wend.  111. 

Eecitals  in  a  mortgage  of  a  conveyance  by  the  mortgagee  to 
the  mortgagor,  are  conclusive  proof,  as  against  the  mortgagee 
and  his  privies,  that  the  deed  hasJbeen  duly  given;  but  they  are 
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no  notice  under  the  Recording  Act  to  a  subsequent  purchaser^ 
of  the  existence  of  the  deed. 

Todd  y.  Eighmie,  4  App.  DW.  0,  38  N.  T.  Supp.  304. 

The  recital  of  a  conveyance  in  a  purchase  money  mortgage, 
does  not  establish  the  conveyance  so  as  to  cure  a  break  in  a  chain 
of  title. 

Kneller  y.  Lang,  63  Hun  48,  17  N.  T.  Supp.  443,  ard  137  N.  Y.  589,  33  N.  E. 
655. 

A  recital  in  a  purchase  money  mortgage,  of  a  conveyance  by  the  mort- 
gagee to  the  mortgagor  {which  conveyance  is  not  recorded) ^  does  not 
establish  a  marketable  title  in  the  mortgagor,  nor  does  it  make  the  mort- 
gage marketable. 

A  grantor  is  a9  much  estopped  by  recitals  in  his  deed,  as  he 
is  by  formal  covenants. 

Denn  y.  Cornell,  3  Johns.  Cas.  174. 

Recitals  in  a  deed  estop  parties  and  their  privies  in  estate. 
Therefore  the  owner  of  any  real  estate  is  bound  by  the  recitals 
in  a  former  deed  in  the  chain  of  title. 

Chautauqua  County  Bank  y.  RUley,  4  Denio  480,  486,  reVd  on  other  grounds 
but  aff'd  on  this  point  10  N.  T.  860. 

Evidence  against  and  for  whom. — ^Recitals  in  deeds,  wills  or 
other  instruments,  are,  in  general,  evidence  against  the  parties 
executing  the  instruments  and  those  who  claim  under  them, 
but  not  in  their  favor;  and  not  against  third  persons. 

McKinnon  y.  Bliss,  21  N.  Y.  206. 

A  deed  made  in  1756,  by  its  recitals  purported  to  deduce  title 
from  colonial  grants  made  in  the  previous  century.  Held,  that 
while  the  recitals  were  not  evidence  of  the  facts  recited  against 
a  stranger  to  the  title,  they  were  evidence  that  the  grantor  and 
grantee  made  a  claim  of  title;  and  so  characterized  the  original 
entry  under  it. 

McRoberts  y.  Bergman,  132  N.  Y.  73,  30  N.  E.  261. 

Force  as  against  third  persons. — The  recitals  in  a  conveyance 
have  no  more  force  acrainst  third  persons,  not  parties  to  it,  than 
is  given  them  by  positive  law. 

Brown  y.  Goodwin,  75  N.  Y.  409. 
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As  correction  of  misdescription. — ^A  recital  in  a  deed  of  ^  ^  same 
a<s"  in  a  former  deed  (which  latter  correctly  describes  the 
premises))  cures  mistakes  or  omissions  in  the  description. 

Grandin  ▼.  Hernandes,  29  Hun  899. 

A  recital  in  a  purchase  money  mortgage  of  ^^same  as''  in  the 
deed)  will  carry  the  street  in  front  which  is  conveyed  in  the  deed 
but  not  in  the  mortgage. 

Matter  of  City  of  New  York,  182  App.  Diy.  789>  169  N.  Y.  Supp.  1018,  rev'g 
99  Misc.  24,  163  N.  Y.  Supp.  598,  on  the  gorund  that  the  deed  and  pur- 
chase money  mortgage  imply  one  transaction,  and  an  intent  to  give  back 
a  mortgage  on  the  same  land  oonreyed. 

A  recital  in  a  deed  naming  an  owner  of  adjoining  land,  is  no 
ground  for  presuming  a  grant  to  that  owner. 

CleTeland  y.  Crawford,  7  Hun  616. 

Recitals  in  a  deed  that  the  grantors  are  the  widow  and  heirs 
at  law  of  a  former  owner,  are  admissible  in  evidence  on  the  ques- 
tion of  pedigree. 

Young  y.  Shulenberg,  35  App.  Diy.  79,  M  N.  Y.  Supp.  419,  aff'd  166  N.  Y. 

386,  59  N.  E.  135. 
Fulkerson  y.  Hohnes,  117  U.  &  889,  899. 

As  notice  of  conveyance. — ^A  conveyance  with  a  recital  of  its 
purposes  and  object,  is  notice  thereof;  and  the  grantee  takes  sub- 
ject to  trusts  implied  as  well  as  expressed. 

Cuyler  y.  Bradt,  2  Chines  Gas.  326. 

A  deed  recited,  in  effect,  that  it  was  made  in  pursuance  of  a 
-contract  between  the  grantor  and  A.  (of  whom  the  grantor  was 
the  assignee),  and,  as  such,  entitled  to  the  conveyance.  The 
grantee  mortgaged  the  premises  to  W.  Held,  that  the  recital  was 
not  constructive  notice  to  W.  of  any  equity  in  favor  of  A.,  and 
^d  not  impose  upon  him  the  duty  of  examining  the  contract  or 
the  assignment . 

Acer  V.  Westcott,  46  N.  Y.  384,  886. 

A  recital  in  a  contract  under  seal,  that  the  parties  own  certain 
property,  is  conclusive  upon  the  parties  to  it,  in  the  absence  of  a 
reformation  of  the  contract  on  the  ground  of  mistake.    So  no 
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party  who  has  executed  the  ccmtract,  can  object  to  it  on  account 
of  the  fact  that  certain  of  the  parties  were  not  actually  the 
owners  of  the  premises. 

Altman  v.  McMillan,  116  App.  Div.  284,  100  N.  Y.  Supp.  970. 

A  recital  in  a  will  that  a  testator  has  executed  a  deed  of  cer- 
tain premises  to  one  of  his  sons,  is  evidence  of  a  perfect  execu- 
tion of  such  deed,  and  that  the  grantee  has  title  to  the  premises 
so  as  to  bar  an  ejectment  action  by  one  of  the  testator's  sons. 

Smith  V.  Wait,  4  Barb.  28. 

A  recital  in  a  deed  of  subject  to  a  mortgage,  is  notice  of  the 
mortgage  to  all  subsequent  purchasers. 

McPhereon  v.  Rollins,  107  N.  Y.  316,  322,  14  N.  E.  411. 

Fowler,  Real  Property  Law  of  New  York  (3d  ed.),  §  291,  note  74. 

Of  compliance  with  provisions  of  law. — ^Recitals  in  a  deed 
executed  by  an  oflScer  of  a  state,  stating  compliance  with  pro- 
visions of  law,  are  presumptive  evidence  of  that  fact;  and  the 
grant  canot  be  impeached  collaterally. 

De  T^ncey  v.  Piepgras,  138  N.  Y.  26,  42,  33  N.  R  822. 
Sheets  v.  Selden's  Lessee,  69  U.  S.  (2  Wall.)  177. 

But  otherwise  when  the  deed  does  not  recite  **as,"  or  is  not 
executed  by  the  public  oflScial. 

Raquette  Falls  Land  Co.  v.  Buyce,  108  App.  Div.  67,  95  N.  Y.  Supp.  381. 

2.  In  judgment. 

Presumptive. — ^**The  rule  is,  that  recitals  in  an  order  or  judg- 
ment, though  not  conclusive,  are  presumptive  evidence  of  their 
truth.'*   And  when  the  recital  is  uncontradicted,  it  is  conclusive. 

Smith  ▼.  Grant,  11  CIt.  Proc  R.  854,  858. 

Jurisdictional  facts  may  be  established,  prima  facie,  by  re- 
citals on  the  record. 

Potter  V.  Mercljants'  Bank,  28  N.  Y.  641,  652-654. 

Recitals  of  jurisdictional  facts  in  a  judgment  roll,  are  prima 
facie,  but  not  conclusive,  evidence  of  their  truth. 

Porter  ▼.  Bronson,  19  AW).  Pr.  236,  29  How.  Pr.  292. 
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A  recital  in  a  judgment  by  default,  that  the  emnmons,  etc.,  were 
personally  served  on  a  defendant,  is  suflScient  to  show  jurisdic- 
tion, even  though  the  aflSdavit  annexed  to  the  roll,  showing 
service,  is  defective.  When  a  judgment  has  been  rendered  by  a 
court  of  general  jurisdiction,  all  intendments  are  in  favor  of  its 
validity  until  want  of  jurisdiction  is  aflSrmatively  shown. 

Maples  ▼.  Maekey,  89  N.  T.  146. 

Recitals  in  a  judgment,  showing  service  of  the  summons,  are, 
prima  facie,  sufficient  to  sustain  the  jurisdiction  of  the  court,  as 
to  the  persons  of  the  defendants,  although  the  record  does  not 
contain  proof  of  such  service. 

BoBworth  ▼.  Vandefwalker,  53  N.  Y.  597. 

The  recitals  in  a  surrogate's  decree,  which  are  full  as  to  all 
jurisdictional  matters,  are  prima  facie  evidence  of  its  validity, 
when  the  question  arises  in  a  collateral  matter. 

Rowe  V.  PaxsoDBy  0  Hun  888. 

3.  StatnteB. 

§  841b  added  to  Code  of  Civil  Procedure  by  L.  1913,  ch.  395, 
in  effect  Sept.  1,  1913.  Hereafter  in  any  proceeding,  suit  or  ac- 
tion in  any  court,  any  deed,  mortgage,  lease,  release,  power  of 
attorney  or  other  instrument  more  than  thirty  years  old,  exe- 
cuted for  the  purpose  of  transferring  title  to  or  interest  in  lands 
in  the  state,  which  contains  recitals  that  the  grantees,  grantors, 
or  either  or  both,  are  the  heirs  at  law  of  a  prior  owner,  shall  be 
presumptive  evidence  of  such  heirship  as  therein  recited,  if  such 
instrument  be  duly  acknowledged  or  witnessed  or  proved  in  any 
manner  required  or  permitted  at  the  date  of  the  execution 
thereof,  and  duly  recorded  in  any  county  where  any  part  of  the 
lands  is  located,  or  in  the  office  of  New  York  secretary  of  state. 


RECOGNIZANCE. 

(See  Bond.) 


RECONVERSION. 

(See  Equitable  Conversion.) 
58 
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*RE0ORDINa. 

1.  In  general 

2.  Of  assignment  of  mortgage. 

3.  As  evidence  of  delivery. 

4.  Of  indorsements. 

5.  Errors  of  by  recording  officer. 

6.  Indices. 

7.  Tax  on  mortgages. 

8.  Mortgage  tax  statutes. 
&.  As  notice. 

10.  Of  patents. 

11.  Purch«kser  for  valuable  consideration. 

12.  Residence  of  purchaser  must  be  stated. 

13.  Statutes. 

1.  In  general 

The  object  of  the  Registry  Act  is  to  protect  subsequent 
grantees  and  mortgagees  against  previous  deeds,  mortgages,  etc., 
which  are  not  recorded;  and  to  deprive  the  holder  of  a  prior  un- 
registered conveyance  of  the  rights  which  his  privity  in  time 
would  have  given  him  at  common  law. 

Hall  ▼.  Nelson,  23  Barb.  88,  92. 

The  first  general  Recording  Act  was  L.  1813,  ch.  97-^  No  sub- 
sequent legislature  has  the  power  to  render  a  deed,  good  when 
made  (before  the  Recording  Act),  void  as  against  subsequent 
purchasers  because  it  was  not  recorded. 

Varick  v.  Briggs,  22  Wend.  543. 

Felix  y.  Devlin,  90  App.  Div.  103,  80  N.  T.  Supp.  12. 

Under  the  act  of  1811  (ch.  1),  amended  in  1813  (ch.  202),  the 
record  of  any  deed  executed  prior  to  July  4,  1776,  and  recorded 
in  any  county  in  the  state  (without  regard  to  the  location  of 
the  premises),  is  admissible  in  evidence  the  same  as  the  original 
would  be.    Ancient  Recording  Acts  reviewed. 

Van  Cortlandt  v.  Tozer,  17  Wend.  338,  aff'd  20  Wend.  423. 

**It  is  the  duty  of  the  clerk  to  record  the  conveyance  and  the 
certificate  of  proof  or  acknowledgment.    (1  E.  S.,  756,  760.)    His 


*  See  also  Thomas  on  Mortgages  (3d  ed.) ;  NOTE,  N.  T.  Rpts.,  Bender  Annotated 
Ed.,  Bk.  0,  p.  8,  Bk.  30,  p.  87. 
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<iuty,  or  the  mode  of  performing  it,  is  not  more  particularly  de- 
fined. ...  It  is  incumbent  upon  the  clerk  to  enter  upon  the 
record  every  portion  of  the  contents  of  the  original  paper.  *^ 

Eager  t.  Hager,  38  Barb.  92,  98. 

No  one  is  chargeable  with  oonBtractive  notice  of  an  InBtni- 
ment  from  its  being  recorded,  unless  the  law  makes  it  necessary 
to  record  it. 

WiUiams  ▼.  Birbeck,  1  Hoff.  Ch.  359. 

For  whose  benefit. — **The  registry  of  the  grantor's  deed 
enures,  in  the  nature  of  things,  to  the  benefit  of  all  those  who 
claim  under  him.  .  .  .  His  registry  is  theirs.  He  being 
without  constructive  notice  (of  a  deed  subsequently  recorded), 
they  are  equally  so.''  And  no  record  of  a  deed  subsequent  to 
the  first  deed,  will  operate,  per  se,  to  deprive  such  vendees  of 
the  rights  of  bona  fide  purchasers. 

Hooker  t.  Pierce,  2  Hill  660,  604. 

Copies  of  records  of  public  nature  as  evidence.-— Exemplified 
copies  of  records  of  a  public  nature,  such  as  those  of  the  birth 
and  baptism  of  children,  kept  by  the  pastor  of  a  church,  are, 
and  at  common  law  were,  admissible  in  evidence. 

Jacob!  T.  Order  of  Germania,  73  Hun  602,  26  N.  T.  Supp.  318. 

Orantor  may  be  compelled  to  execute  deed  to  replace  one 
lost, — ^An  action  is  maintainable  in  equity  to  compel  the  grantor 
in  an  unrecorded  deed  which  has  been  lost,  or,  after  his  death, 
those  representing  his  title,  to  execute  another  deed  so  as  to 
olothe  the  grantee  with  the  record  title.  Such  an  action  is  not 
dependent  upon  any  of  the  provisions  of  the  Code  of  Civil  Pro- 
cedure; but  has  its  sanction  in  the  general  jurisdiction  of  a  court 
of  equity. 

Kent  T.  Chnreh  of  St  AficlHtel,  136  N.  T.  10,  32  N.  E.  704. 

A  proof  by  subscribing  witness  which  does  not  state  the.  resi- 
dence of  the  witness,  is  fatally  defective,  and  the  deed  is  not 
entitled  to  be  recorded;  and  a  title  coming  through  such  a  deed, 
is  not  marketable,  although  the  execution  of  such  dppd  was 
^satisfactorily  proved  by  parol.    Morris  v.  Keyes,  1  Hill  540,  and 
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Clark  V.  Nixon,  5  Hill  36,  hold  that  a  deed  improperly  recorded 
cannot  be  read  in  evidence. 

Irving  y.  CampbeU,  121  N.  Y.  353,  24  N.  E.  821. 

RBCOBD  TITLE  BEGINNING  IN  1903  {without  omy  pHor  record  title  in 
anyone) y  if  the  premises  were  in  actual  possession  for  over  fifty  years 
prior  to  thai  time,  established  by  strong  affidavits,  is  marketable  withotU 
the  necessity  of  perpetuaiing  the  testimony  as  to  possession  on  the 
record,  in  any  way. 

In  case  of  the  record  of  two  adverse  chains  of  title,  the  older 
record  title  is  undoubtedly  good. 

Johnston  ▼.  Garvey,  139  App.  Div.  659,  124  N.  Y.  Supp.  278,  aff'd  201  N.  Y. 
648. 

Words  purchaser  or  incumbrancer. — ^Under  3  R.  S.  (7th  ed.), 
2195,  §  7  reading:  ** Every  grant  in  fee  or  of  a  freehold  estate, 
shall  be  subscribed  and  sealed  by  the  person  from  whom  the 
estate  or  interest  conveyed  is  intended  to  pass,  or  his  lawful 
agent ;  if  not  duly  acknowledged,  previous  to  its  delivery,  .  .  . 
its  execution  and  delivery  shall  be  attested  by  at  least  one  wit- 
ness; or  if  not  so  attested,  it  shall  not  take  effect  as  against  a 
purchaser  or  incumbrancer,  until  so  acknowledged, ''  the  words 
purchaser  and  incumbrancer  do  not  mean  only  those  persons  who 
acquire  their  rights  in  good  faith,  without  notice  of  prior  convey- 
ances. 

Chamberlain  t.  Spargur,  86  N.  Y.  603. 

Removal  of  records  from  the  clerk's  oSice  for  destruction,  is 

a  power  of  the  court  which  should  be  exercised  with  the  greatest 
caution,  and  only  in  the  most  exceptional  cases.  Only  papers 
filed  by  mistake,  or  containing  irrelevant  or  scandalous  matter, 
should  be  thus  removed. 

Schecker  v.  Wooleey,  2  App.  Div.  62,  37  N.  Y.  Supp.  292. 

Exemplifications  of  records  from  other  states. — There  is  no 
general  provision  in  the  New  YorTc  statutes  for  recording  exemplifica- 
tions of  public  records  from  other  states  or  territories  m^ade  up  in  ac- 
cordance with  the  provisions  of  United  States  Bevi^ed  Statutes,  §  906. 
Therefore  a  miscellaneous  record  of  an  exemplified  copy  of  a  power  of 
attorney  from  the  records  of  another  state,  is  not  admissible  in  ei^idence 
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here.  It  is  claimed,  however,  that  it  is  not  necessary  to  record  powers 
of  attorney,  and  that  an  original  exemplification  thereof  from  the  rec- 
ords of  another  state,  furnished  for  evidence,  is  enough. 

County  clerk  indndes  register. — The  term  county  elerk,  when 
used  in  relation  to  recording,  shall  include  the  register,  where 
there  is  one. 

General  Confltniction  Imw  (L.  1909,  ch.  27),  §  42. 

Assignments  of  interests  in  decedents'  estates. — L.  1904,  ch. 
692,  about  recording  assignments  of  interests  in  decedents'  estates,  was 
not  intended  to  repeal  any  part  of  the  Real  Property  Law,  or  of  the 
statutes  relating  to  wills  or  to  the  descent  of  real  property. 

The  act  was  amended  by  L.  1908,  ch.  173,  and  is  now  in  Real  Prop- 
erty Law,  §  274.  Siu:h  transfers  must  be  recorded  in  the  office  of  the 
surrogate,  if  personalty;  and  in  the  office  of  the  county  clerk,  if  realty; 
and  in  both  offices,  if  both  personalty  and  realty. 

See  also  under  Surrogates  Courts. 

Deed  correctly  acknowledged  only  by  three  of  four  grantors. — 
A  deed  executed  by  four  grantors  and  correctly  acknowledged 
by  three,  but  incorrectly  acknowledged  by  the  fourth,  is  entitled 
to  be  recorded. 

People  ex  rel.  Oaklawn  Corp.  ▼.  Donegan,  226  N.  Y.  84,  123  N.  E.  71. 

2.  Of  assignment  of  mortgage. 

Assignee  may  acquire  better  title  than  assignor. — ^As  a  general 
rule,  a  purchaser  of  a  chose  in  action  gets  no  better  title  than 
that  of  the  person  from  whom  he  buys.  But  under  the  Re- 
cording Act,  both  a  mortgage  and  an  assignment  thereof,  are 
conveyances;  and  an  assignee  of  a  mortgage  may,  as  against  a 
prior  unrecorded  mortgage,  acquire  a  better  title  than  was  pos- 
sessed by  his  assignor. 

Decker  v.  Boice,  83  N.  Y.  215,  221. 
Weetbrook  v.  Oleason,  79  N.  Y.  28. 

Protection  of  assignee. — The  only  effect  of  recording  an  assign- 
ment of  a  mortgage  is,  to  protect  the  assignee  against  a  sub- 
sequent sale  of  the  same  mortgage.  The  assignee  takes  subject 
to  all  equities. 

Greene  t.  WarnUsk,  64  N.  Y.  220,  226. 
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As  notice  of  assignment. — The  record  of  an  assignment  of  a 
mortgage  is  not,  of  itself,  to  be  deemed  notice  of  such  assign- 
ment to  the  mortgagor,  so  as  to  invalidate  any;  payment  made^ 
by  him  or  his  heirs  or  representatives,  to  the  mortgagee.  (1 R.  S.,, 
763,  §  41.)  The  recording  of  an  assignment  of  a  mortgage  is  only 
constructive  notice  of  such  assignment,  as  against  persons  claim- 
ing by  virtue  of  some  subsequent  assignment  or  conveyance  from 
the  mortgagee  or  assignor  of  the  mortgage,  or  his  representa- 
tives. 

N.  Y.  Life  Ins.  ^  T.  Co.  ▼.  Smith,  2  Barb.  Ch.  82. 


3.  As  evidence  of  delivery. 

Presumptive  evidence. — The  recording  of  a  deed  is  prima 
facie  evidence  of  its  delivery. 

Lawrence  v.  Farley,  24  Hun  293. 

Halladay  v.  Gass,  51  App.  Div.  359,  64  N.  Y.  Supp.  825. 

The  record  of  a  deed,  while  it  may,  with  other  facts,  afford  a 
presumption  of  delivery  by  the  grantor  to  the  grantee,  is  not  con-^ 
elusive  evidence  of  such  delivery. 

Townsend  v.  Rackham,  143  N.  T.  516,  38  N.  E.  731. 

*'The  recording  of  a  deed  by  a  grantee  is  entitled  to  considera- 
tion upon  the  question  of  delivery,  and  in  the  absence  of  oppos- 
ing evidence  may  justify  a  presumption  to  that  effect.** 

Ten  Eyck  v.  Whitbeck,  156  N.  Y.  341,  352,  50  N.  E.  963. 

The  recording  of  a  deed  may  justify  a  presumption  of  delivery; 
and  in  the  absence  of  proof  to  repel  such  presumption,  it  will 
prevail. 

Adams  v.  Adams,  114  App.  Div.  390,  100  N.  Y.  Supp.  145,  affM  187  N.  Y.  647. 

The  recording  of  a  deed  raises  a  presumption  that  it  was  re- 
corded by  the  grantee;  and  the  proof  of  that  fact  is  prima  facie 
and  presumptive  evidence  of  such  delivery. 

Sweetland  v.  Buell,  164  N.  Y.  641,  652,  68  N.  E.  663. 

The  jrecord  of  a  deed  is  not  alone  sufficient  to  prove  delivery 
and  acceptance  by  the  grantee,  in  the  absence  of  circumstances 
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showing  any  benefit  to  him,  or  that  he  had  any  knowledge  of 
the  record. 

Gifford  ▼.  Corrigan,  105  N.  Y.  223,  11  N.  E.  498. 

4  Of  indorsements. 

The  recording  of  an  assignment  indorsed  on  the  back  of  a 
lease,  without  copying  the  lease  itself,  but  referring  in  the  mar- 
gin of  the  record  to  the  former  liber  and  page  where  the  lease  was 
recorded,  was  proper. 

Putnam  v.  Stewart,  97  N.  Y.  411. 

The  register's  memorandum  on  the  record  of  an  assignment 
of  "the  within  lease''  as  follows:  **The  following  is  indorsed 
on  the  counterpart  of  a  lease  which  is  recorded  in  Deed  Book  YY^ 
page  258;''  is  admissible  in  evidence.  **The  reference  to  the 
place  where  *the  within  lease'  or  its  counterpart  was  recorded 
was  as  effectual  as  a  new  record  of  it.  A  similar  usage  and 
practice  in  all  clerks'  oflSces  in  this  state  exists  as  to  assignments 
and  satisfaction  of  mortgages,  where  they  are  indorsed  on  the 
originals,  and  refer  to  them  as  the  within  mortgage.  In  such 
records  a  simple  reference  is  made  to  the  place  of  record  of  the 
original." 

Putnam  ▼.  Stefwart,  2  Ciy.  Proo.  R.  (Browne)  172. 

*  6.  Errors  by  recording  officer. 

Failure  to  index  mortgage. — The  register  is  personally  liable 
for  his  failure  to  index  a  mortgage.  The  mortgage  is  good  if 
recorded,  and  the  mortgagee  has  nothing  to  do  with  the  index. 

Dikeman  y.  Paekhaler,  1  Daly  489,  1  Abb.  Pr.  N.  S.  32. 

Recording  dates  from  the  time  of  the  deUvery  of  the  instru- 
ment to  the  county  clerk  for  record,  and  the  neglect  of  the  clerk 
to  so  record  it,  does  not  render  it  an  unrecorded  instrument. 
(Former  Real  Property  Law,  §  266,  provides  that  an  instrument 
is  considered  recorded  from  the  time  of  its  delivery  to  (the 
recording  oflScer.) 

Reid  ▼.  Town  of  Long  Lake,  44  Misc.  370,  89  N.  Y.  Supp.  993. 
Manhattan  Co.  ▼.  Laimbeer,  108  N.  Y.  678,  15  N.  E.  712. 


♦  See  also  NOTE,  N.  Y.  RptB.,  Bender  Annotated  Ed.,  Bk.  4,  p.  316. 
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A  purchaser  is  not  deprived  of  his  rightB  by  the  neglect  or 
errors  of  the  county  clerk  in  recording  and  indexing  the  instru- 
ment. 

Bedford  v.  Tupper,  80  Hun  174. 

Error  in  amount  of  mortgage. — The  registry  of  a  mortgage 
for  $3,000,  recorded  for  only  $300  by  mistake,  is  notice  to  a  sub- 
sequent bona  fide  purchaser  to  the  extent  only  of  the  sum  ex- 
pressed in  the  registry. 

Beekman  v.  Frost,  18  Johns.  544. 

Omission  to  note  time;  failure  to  sign  record  book. — The  omis- 
sion of  the  register  to  note  the  time  of  recording,  and  his  failure 
to  sign  the  record  book,  are  not  fatal. 

Thorn  t.  Mayer,  12  Misc.  487,  39  N.  T.  Supp.  664. 

Geissmann  ▼.  Wolf,  46  Hun  289. 

Townsend  v.  Rackham,  143  N.  Y.  616,  38  N.  E.  731. 

6.  Indices. 

First  statutes. — The  indexing  of  deeds  and  mortgages  was  first 
provided  for  by  L,  1826,  ch.  313,  and  again  hy  L.  1843,  ch.  199.  Neither 
<i€t  makes  the  indices  a  part  of  the  record. 

The  indices  are  not  an  essential  part  of  the  record  for  the  pur- 
pose of  notice. — They  only  point  the  way  to  the  record.  The 
failure  to  index  a  mortgage,  does  not  deprive  the  mortgagee  of 
the  priority  given  him  by  the  Recording  Act.  The  person  injured 
has  his  remedy  against  the  clerk  or  register.  The  statutes  re- 
quiring indexing,  stated. 

Mutual  Life  Ins.  Co.  v.  Dake,  1  Abb.  K  C.  381,  ard  87  N.  Y.  267. 

An  index  is  a  facility  for  learning  the  contents  of  a  record;  but 
it  is  not  a  part  of  the  record  itself,  unless  it  is  required  by  law  to 
be  kept. 

Bishop  T.  Schneider,  46  Mo.  472. 
Chatham  t.  Bradford,  50  Ga.  327. 
Curtis  V.  Lyman,  24  Vt.  838. 

But  there  are  some  special  statutes  affecting  particviar  localities, 
specifically  making  the  indices  a  part  of  the  record.     In  all  of  these 
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cases,  the  epcamvMtr  must  see  to  it  thai  all  recorded  instrwaents  ar» 
properly  indexed;  as  otherwise  they  are  not  constructive  notice. 

Index  cardSi  made  by  officials,  are  not  part  of  the  public 
records;  but  the  right  of  an  official  to  remove  them,  although 
made  at  his  own  expense,  was  denied  in  Indiana. 

Robinson  v.  Fishback,  175  Ind.  132,  93  N.  E.  666. 
N.  Y.  L.  J.  (editorial),. Feb.  25,  1911. 

A  SUBOKDIWATIOW  AGREXMBNT  TAKBN  ON  0L08IN0  A  LOAN  TBANSAO- 

TioN^  cannot  he  indexed  in  the  register's  office  in  such  a  way  tliat  the 
subordinated  mortgage  unU  be  brought  out  by  the  usiuil  foreclosure 
search. 

7.  Tax  on  mortghgw. 

The  fibst  Mortgage  Tax  Law  was  L.  1905,  ch.  739,  in  effect  July  If 
1905 ;  and  it  taxed  mortgages  one-half  of  one  per  cent  annually. 

L.  1896,  ch.  908,  §  307,  as  amended  by  L.  1905,  ch.  729,  is  con- 
stitutional. 

People  ex  rel.  Eisman  ▼.  Ronner,  110  App.  Diy.  816,  97  N.  T.  Supp.  550,  aiTd 
185  N.  Y.  285,  77  N.  E.  1061. 


L.  1906,  ch.  532.— L.  1905,  ch.  729,  by  which  mortgages  were 
taxed  one-half  of  one  per  cent  annually,  was  superseded  by  the 
Recording  Tax  Law,  L.  1906,  ch.  532,  in  effect  July  1, 1906.  This 
left  mortgages  on  which  a  mortgage  tax  had  been  paid  under 
the  act  of  1905,  subject  to  the  general  tax  on  mortgages. 

People  ex  rel.  Caeavoy  ▼.  Dimond,  121  App.  Div.  559,  106  N.  Y.  Supp.  277. 
ThB  PRESENT  MORTGAGE  RECOBDING  TAX  tS  L.  1907,  ch.  340.       {ToX 

Law,  L.  1909,  ch.  62,  art.  11.)  And  on  prior  advance  mortgages,  L. 
1910,  ch.  601,  amending/  Tax  Law  {L.  1909,  ch.  62),  §  264.  Tar 
Law  (1909,  ch.  62),  §  260,  was  amended  by  L.  1917,  ch.  72,  and  L. 
1918,  ch.  204. 

Pajrment  of  tax  does  not  make  mortgage  usurious.— The  pay- 
ment of  the  mortgage  tax  by  the  mortgagor,  on  a  six  per  cent 
mortgage,  under  the  acts  of  1906  and  1907,  does  not  make  the 
mortgage  usurious.  The  complaint  in  a  foreclosure  action  need 
not  allege  that  the  mortgage  tax  is  paid. 

Moore  v.  Lindsay,  61  Misc.  176,  114  N.  Y.  Supp.  684. 
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> 

The  payment  of  the  recording  tax  on  a  mortgage  by  the  mort- 
gagor, mider  an  agreement  which  was  a  condition  of  the  making 
of  the  loan,  does  not  make  the  mortgage  usurious. 

Seamen's  Benk  for  Savings  v.  Fell,  166  App.  Div.  271,  161  N.  Y.  8upp.  600, 
aff'd  221  N.  Y.  693,  117  N.  K  1083. 

Not  receivable  in  evidence  when  tax  unpaid.— A  mortgage 
executed  after  July  1, 1906,  on  which  the  tax  is  unpaid,  is  not  re- 
ceivable in  evidence  in  any  action  or  proceeding  in  this  state. 

Mutual  Life  Ins.  Co.  v.  Nicholas,  144  App.  Div.  95,  128  N.  Y.  Supp.  902. 

On  mortgage  on  lease. — Since  a  lease  of  real  property  is  a 
chattel  real,  a  mortgage  thereon  is  a  conveyance  which  may  be 
recorded;  and  the  recording  officer  may  refuse  to  record  it,  un- 
less the  mortgage  tax  is  paid. 

People  ex  rel.  Elias  Brewing  Co.  v.  Gass,  120  App.  Div.  147,  104  N.  Y.  Supp. 
886,  aff'd  190  N.  Y.  665. 

A  county  clerk  is  justified  in  refusing  to  cancel  a  mortgage, 
notwithstanding  the  presentation  of  a  proper  satisfaction  piece, 
until  the  full  amount  of  the  mortgage  tax  is  paid. 

Mutual  Life  Ins.  Co.  v.  Nicholas,  144  App.  Div.  95,  128  N.  Y.  Supp.  902. 
People  V.  Gass,  206  N.  Y.  609,  100  N.  E.  404. 

Mandamils  will  not  lie  to  compel  a  county  clerk  to  discharge  a 
mortgage,  when  the  state  board  of  tax  commissioners  have  ad- 
vised him  that  a  tax  is  due,  and  it  is  not  paid. 

People  ex  rel.  Title  Guarantee  &  T.  Co.  v.  Ruoff,  159  App.  Div.  819,  145  N.  Y. 
Supp.  80. 

A  release  or  discharge  of  a  mortgage  cannot  be  recorded  until 
the  mortgage  is  recorded;  for  until  then,  no  mortgage  tax  ac- 
crues. The  recital  of  a  purchase  money  mortgage  in  a  deed  does 
not  make  the  recording  of  the  deed  taxable. 

Opinions  of  Atty.  Gen.,  1911,  p.  414. 

The  register  should  not  refuse  to  record  a  release  of  an  unrecorded 
mortgage.  Tax  Law  (L.  1909,  ch.  62),  §  258,  does  not  apply  to  a  case 
where  the  mortgagee  refuses  to  record  his  mortgage.  Such  a  release 
must  he  recorded,  because  the  purchaser  has  actual  notice  of  the  mort- 


Digitized  by 


Google 


RECORDING.  923 

gage.    But  the  register  might  refuse  to  record  such  a  release,  in  which 
case,  a  mandamus  proceeding  would  be  necessary. 

Indeterminate  mortgage.-^A  provision  in  a  mortgage  that  in- 
terest on  a  prior  mortgage  may  be  paid  by  the  mortgagee  and 
added  to  the  principal  due,  makes  the  mortgage  indeterminate, 
and  taxable  as  such. 

Opinions  of  Aity.  Gen.,  1913,  p.  61. 

But  the  payment  of  taxes  and  assessments  does  not  make  the 
mortgage  indeterminate;  because  that  is  a  right  secured  by  statu- 
tory authority,— Real  Property  Law,  §  271,  subd.  2. 

OpinionB  of  Atty.  Gen.,  1913,  pw  131. 

An  agreement  to  pay  the  expenses  of  defending  the  lien,  does 
not  make  the  amount  of  the  principal  indeterminate. 

People  ex  rel.  Title  Guarantee  A  T.  Co.  v.  Grifenhagen,  156  App.  Div.  864, 
141  N.  Y.  Supp.  1044,  aff'd  209  N.  Y.  669,  103  N.  E.  1131. 

An  agreement  not  to  record  a  mortgage,  is  taxable,  the  same 
as  the  mortgage  would  have  been. 

Opinions  of  Atty.  Gen.,  1912,  p.  461. 

The  register  cannot  refuse  to  record  a  deed  without  an  affidavit 
that  it  is  not  a  mortgage,  on  mere  suspicion,  and  because  tlie 
grantee  is  accustomed  to  making  loans. 

Biiatter  of  Mechanics'  Bank,  166  App.  Div.  343,  141  N.  Y.  Supp.  473,  rev'g 
79  Misc.  131,  140  N.  Y.  Supp.  698,  aTd  209  N.  Y.  526,  102  N.  E.  1106. 

On  mobtgagb  assumed  by  pubohaseb. — The  mortgage  tax  on  re- 
corded contracts,  is  to  impose  a  tax  on  vendors^  liens  only.  Therefore 
it  cannot  he  imposed  upon  a  mortgage  to  he  assumed  hy  the  purchaser. 

In  beoobding  a  oontbaot  of  pubchase,  the  tax  cannot  he  collected 
on  the  amount  of  a  mortgage  to  he  assumed  on  which  the  tax  was  paid 
on  its  recording.  Tax  Law  (L.  1909,  ch.  62),  §  251.  And  under  §  250 
an  outstanding  mortgage  is  not  part  of  the  amount  unpaid  on  the  con- 
tract. 

The  mortgage  tax  on  executory  contracts  is  based  only  on  the 
cash  involved;  and  not  on  the  assumption  of  an  existing  mort- 
gage. 

Opinions  of  Atty.  Gen.,  1911,  p.  111. 
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Aq  executory  contract  of  sale  by  which  a  residence  on  the 
land  is  given  the  vendee,  but  no  possession,  title  to  vest  on  the 
death  of  the  vendor,  is  not  taxable. 

Opinions  of  Atty.  Gen.,  1914,  v.  2,  p.  70. 

A  mortgage  tax  cannot  be  collected  on  the  recording  of  a  contract  of 
sale,  unless  the  vendee  has  or  is  entitled  to,  possessiotk 

A  lease  with  an  option  to  purchase  at  the  end  thereof,  is  tax- 
able as  well  as  an  executory  contract  of. sale  under  which  the 
vendee  is  entitled  to  possession. 

White  V.  Walsh,  62  Misc.  423,  114  N.  Y.  Supp.  1016. 

On  trust  mortgage  on  land  partly  in  another  state. — The  state 
board  of  tax  commissioners  has  the  power  to  fix  the  tax  on  the 
relative  amount  of  property  in  this  state;  and  on  the  amount  ac- 
tually advanced,  under  Tax  Law  (L.  1909,  ch.  62,  §§  259,  260.) 

People  ex  reL  Buffalo  &  L.  K  Traotion  Co.  v.  Woodbury,  144  App.  IMv.  812,, 
129  N.  Y.  Supp.  799,  aff*d  203  N.  Y.  666. 

Supplemental  mortgages. — ^Under  Tax  Law  (L.  1909,  ch.  62), 
§  255,  about  supplemental  mortgages,  if  the  recording  officer  al- 
lows exemption,  the  affidavit  may  be  filed  afterward  nunc  pro 
tunc.  But  if  such  officer  rules  against  exemption,  the  affidavit 
must  be  filed  as  a  condition  precedent  to  the  right  to  review 
by  the  state  board  of  tax  commissioners. 

Metropolitan  Trust  Co.  v.  State  Board  of  Tax  Commissioners,  172  App.  Diy. 
663,  158  N.  Y.  Supp.  796,  rev'd  220  N.  Y.  344  on  other  grounds. 

Equitable  mortgage. — ^When  the  consideration  in  a  deed  is  an 
agreement  for  life  support,  it  is  an  equitable  mortgage,  and  tax- 
able as  such,  for  an  indeterminate  amount  under  Tax  Law  (L. 
1909,  ch.  62),  §  250. 

Opinions  of  Atty.  Gen.,  1917,  p.  280. 

The  tax  on  a  purchase  money  mortgage  need  not  be  paid  by  the 
purchaser  (mortgagor),  unless  he  has  agreed  to  pay  it 

The  payment  of  expense  of  tax  search  clause  in  a  mortgage, 
does  not  make  it  taxable  as  of  an  indefinite  amount 

The  recording  of  a  defeasance  agreement  given  with  a  deed, 
is  taxable. 

Opinions  of  Atty.  Gen.,  1914,  v.  2,  p.  18. 
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A  mortgage  tax  aiBdavit  for  exemption,  must  be  filed  at  the 
time  of  recording  the  mortgage,  or  the  mortgage  is  taxable. 

OpinioBS  of  Atfy.  Gen.,  1914,  t.  2,  p.  204. 

The  amount  of  a  prior  mortgage  cannot  be  deducted  in  figur- 
ing the  value  of  land  for  taxing  a  mortgage  for  unlimited  ad- 
vanceSy  if  no  statement  of  the  amount  is  filed  under  Tax  Law 
(L.  1909,  oh.  62),  §  256. 

People  «s  reL  Park  Row  Realty  Co.  v.  Saze,  180  App.  Div.  108,  167  N.  T. 
Snpp.  609,  ard  222  N.  Y.  659,  119  N.  E.  1070. 


8.  Mortgage  tax  statutes. 

Former  Tax  Law  (L.  1896,  ch.  908),  amended  by  adding  art. 
14.  L.  1905,  ch.  729.  (Repealed  by  L.  1909,  ch.  62.)  Amended 
extensively  and  §  301  added  as  to  tax  on  prior  advance  mort- 
gages. 

U  1906,  eh.  M2. 

§§  290,  293,  amended,  §§  293a,  293b,  293c,  added;  and  §§  295- 
298,  301  amended  by  L.  1907,  ch.  340. 

Tax  Law  (L.  1909,  ch.  62).  §§  250-264,  cover  tax  on  mort- 
gages. 

§  259  amended  by  L.  1909,  ch.  412. 

§  259  amended  and  §§  265-267,  added  by  L.  1909,  ch.  412. 

§  264  amended  by  L.  1910,  ch.  601. 

§§  256,  258,  259  amended  by  L.  1913,  ch.  665. 

§  263  amended  by  L.  1914,  ch.  398. 

§  261  amended  by  L.  1914,  ch.  399. 

§  263  amended  by  L.  1915,  ch.  447. 

§  260  amended  by  L.  1918,  ch.  204. 


9.  As  Notice. 

Of  unrecorded  deed  to  subsequent  purchaser  having  actual 
notice. — ^An  unrecorded  conveyance  is  not  void  as  against  a  sub- 
sequent purchaser,  although  for  a  valuable  consideration,  who 
Tiad  notice  at  the  time  of  his  nurchase  of  the  unrecorded  deed. 

Dingey  t.  Bon,  130  N.  Y.  607,  29  N.  E.  1023. 
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A  purchaser  is  not  bound  to  take  notice  of  the  record  of  a 
deed  from  a  person  to  whom  there  is  no  recorded  conveyance. 
Thus,  when  a  deed  to  a  vendor  is  not  recorded,  the  record  of  a 
mortgage  given  by  his  vendee,  is  not  notice  to  a  subsequent  pur- 
chaser. 

Cook  V.  Travis,  22  Barb.  838,  aflTd  20  N.  Y.  400. 
Page  V.  Waring,  76  N.  Y.  463. 

Intending  purchasers  of  land  are  only  required  to  search  in 

the  register's  office  against  each  grantor,  during  the  time  that 
the  record  title  remained  in  him. 

Abraham  t.  l&fayer,  7  Misc.  250,  27  N.  Y.  Supp.  264. 

The  record  of  a  mortgage  made  prior  to  the  acquisition  of 
title  by  the  mortgagor,  is  constructive  notice  to  a;  subsequent 
purchaser  in  good  faith;  and,  under  the  Recording  Act,  gives  it 
priority  in  title. 

Tefft  V.  Munson,  57  N.  Y.  97. 

(This  decision  was  rendered  by  a  divided  court,  four  to  three;  and 
the  dissenting  opinion  seems  the  more  logical.  The  principle  of  this 
case  would  require  a  search  against  each  owner  bach  to  the  beginning. 
This  is  never  done  in  practice.) 

The  record  of  a  mortgage  in  a  deed  liber,  is  not  notice  of  the 
mortgage. 

Gillig  V.  Maasa,  28  N.  Y.  191. 

And  the  record  of  a  deed  in  a  mortgage  liber,  is  not  construc- 
tive notice  of  the  deed. 

Abraham  v.  Mayer,  7  Misc.  250,  27  N.  Y.  Snpp.  264. 

To  purchaser  standing  a  second  remove  from  common  source 
of  title. — The  record  of  a  deed  is  notice  to  everyone  from  the 
time  of  its  record;  even  to  a  purchaser  standing  a  second  or 
farther  remove  from  the.  common  source  of  title.  And  a  pur- 
chaser having  such  notice,  takes  at  the  peril  of  having  his  im- 
mediate grantor's  title  impeached  by  actual  notice;  though  his 
deed  was  recorded  prior  to  the  adverse  one.  This  because  he  is 
not  to  be  considered  a  bona  fide  purchaser,  because  the  record 
was  constructive  notice  to  him. 

Ring  V.  Steele,  3  Keyes  450. 

Jackson  v.  Post,  15  Wend.  588. 

Van  Rensselaer  v.  Clark,  17  Wend.  25.  .  • 
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{The  principle  of  these  cases  is  absurd,  because  it  would  necessitate 
a  search  to  date  against  every  name  in  the  chain  of  title.  This  is  never 
done.  Search  is  only  made  against  each  name,  from  the  day  before  the 
date  of  the  deed  into  him,  to  the  day  after  the  record  of  the  deed  out 
of  him.) 

The  recording  of  a  master's  deed  is  constmctive  notice  to  all 
subsequent  purchasers  from  any  of  the  parties  to  the  decree, 
that  the  rights  which  such  parties  had  in,  or  the  liens  which  they 
had  upon,  the  mortgaged  premises  at  the  time  of  the  decree^ 
were  cut  oflf  and  extinguished  by  the  master  *s  sale. 

De  Peyster  v.  Hildreih,  2  Barb.  Ch.  109,  114. 

Where  a  junior  mortgagee  with  notice  of  a  prior  unrecorded 
mortgage,  assigns  his  mortgage  to  one  who  has  no  notice,  such 
assignee  is  entitled  to  preference,  only  in  case  he  records  his  as- 
signment before  the  first  mortgage  is  recorded. 

Fort  V.  Burch,  6  Denio  187. 

A  deed  by  the  administrators  of  a  decedent  in  a  proceeding 
to  sell  to  pay  debts,  is  a  deed  from  the  decedent  within  the  mean- 
ing of  the  Recording  Act. 

Hatcher  v.  Brant,  89  Misc.  630,  153  K.  Y.  Supp.  707. 

It  is  a  rule  that  no  one  is  chargeable  with  constructive  notice 
of  an  instrument  merely  from  its  being  recorded,  unless  the  law 
makes  it  necessary  to  record  it. 

WUIiams  ▼.  Birbeck,  1  Hoff.  Ch.  359. 


10.    Of  patents. 

The  Rbcobding  Acts  do  not  apply  to  patents  issued  under  the 
great  seal  of  the  state  of  New  York,  which  have  always  been  recorded 
in  the  boole  of  patents  in  the  office  of  the  secretary  of  state.  They  "are, 
however,  permitted  to  be  recorded  in  the  county  registers'  offices.  Real 
Property  Law,  §  295.  It  is  not  safe  to  pass  title  under  a  prior  patent, 
when  a  later  one  was  first  recorded  in  the  register's  office  of  the  county 
where  the  property  is  located.  They  shouM  always  be  recorded  in  the 
county  offices. 
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11.  Purchaser  for  valuable  consideration. 

One  who  takes  a  deed  of  land  as  security  for  a  pre-existing  in- 
debtednesSi  and  for  no  other  consideration,  is  not  a  purchaser 
for  a  valuable  consideration  within  the  meaning  of  the  Record- 
ing Act. 

Bingham  v.  Hyland,  6  N.  Y.  Supp.  76. 

A  mortgage  given  as  collateral  security  for  existing  notes, 
does  not  constitute  the  mortgagee  a  purchaser  for  a  valuable  con- 
sideration in  order  to  give  him  the  benefit  of  the  Recording  Acts. 

Wilcox  V.  Drou^tj  71  Appw  t>ir.  402,  75  N.  Y.  Supp.  960. 

A  person  who  paid  nothing,  and  simply  gave  his  bond  and 
mortgage  to  secure  the  entire  consideration,  payable  at  a  future 
day,  is  not,  within  the  meaning  of  the  Recording  Act,  a  pur- 
chaser for  a  valuable  consideration. 

Westbnx^  v.  Gleasoii,  79  N.  Y.  28,  28. 

The  purchaser  of  a  tax  title  for  a  valuable  consideration,  upon 
taking  a  release  from  the  record  owner  of  the  fee  for  $10,  is  a 
purchaser  for  a  valuable  consideration  as  against  a  prior  grantee 
of  the  record  owner  of  the  fee  by  unrecorded  deed,  even  though 
such  releasor  notified  him  that  she  had  conveyed  the  premises. 
This,  on  the  ground  that  both  the  tax  deed  and  the  fee  deed, 
must  be  construed  together. 

Riley  v.  Robinaon,  128  App.  Div.  178,  112  N.  Y.  Supp.  753,  aTd  202  N.  Y.  581. 

12.  Residence  of  purchaser  must  be  stated. 

Statutes. — By  L.  1910,  ch.  227,  adding  §  333  to  the  Real  Property 
Law,  it  was  provided  that  after  Sept.  30,  1910  a  recording  officer  shall 
not  record  a  conveyance,  executed  after  Sept.  80,  1910,  unless  the  resir 
dence  of  the  purchaser,  and  if  in  a  city  of  over  five  hundred  thousand 
inhabitants  according  to  the  last  federal  census,  the  street  number  of 
the  residence,  is  stated  {herein.  Amended  by  L.  1914,  ch.  309,  provid- 
ing that  if  the  property  is  in  a  city  of  over  two  hundred  thousand  the 
street  number  of  the  residence  of  the  purchaser,  must  be  stated. 

The  following  are  the  cities  in  the  United  States  of  over  five  hunr 
dred  thousand  inhabitants  according  to  the  la^t  census:     Baltimore, 
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Boston,  Chicago,  Cleveland,  New  York,  Philadelphia,  Pittsburgh,  St. 
Louis  and  San  Francisco. 

The  legislature  added  another  §  333  to  the  Real  Property  Law  in 
1911  {ch.  574),  about  the  compulsory  satisfaction  of  a  mortgage,  which 
should  not  be  confused  with  this. 

In  the  case  of  two  grantees^  the  residence  of  only  one  need  be 
stated.  The  record  is  probably  not  bad  if  no  residence  is  given,  as  no 
penalty  is  prescribed  in  the  act  for  nonrcompliance  therewith. 

Residence  of  corporate  grantee  need  not  be  stated.— Residence, 
in  Real  Property  Law,  §  333,  refers  only  to  individuals,  and  not 
to  corporations. 

OpinioDB  of  Attj.  Gen.,  1913,  p.  343. 

This  is  not  in  accordance  with  the  practice,  however,  which  is  to  state 
the  principal  place  of  business  as  the  residence  of  a  corporate  grantee. 

13.  Statutes. 

Duke  of  York's  Laws,  1665,  provide  that  no  sale  of  lands  shall 
be  valid,  unless  by  deed  under  hand  and  seal,  delivered  acknowl- 
edged and  recorded  with  clerk  of  court  of  sessions;  and  trans- 
mitted to  the  office  of  records  in  New  York  within  one  month 
after  record  in  the  court. 

The  first  act  of  the  colonial  legislature  providing  for  recording 
in  the  county  where  the  land  is.  L.  1863,  ch.  15  (v.  1,  colonial 
laws,  p.  141.) 

The  first  act  for  recording  mortgages  was  L.  1753,  ch.  945 
<v.  3,  colonial  laws,  p.  957).  Second  one  was  in  L.  1774,  ch.  1677 
{v.  5,  colonial  laws,  p.  687). 

Separate  acknowledgment  by  feme  covert  necessary  to  pass 
title. 

U  1788;  ch.  44. 

First  Recording  Act  as  against  judgment  creditors  and  others, 
was  L.  1810,  ch.  175,  in  eflfect  April  1,  1811,  and  applied  to  New 
York  county  only.    See  also  L.  1811,  ch.  95. 

See  also  L.  1823,  ch.  263. 

Indices. — ^Duty  of  county  clerks  (except  in  N.  Y.  county),  when 
directed  by  the  court  of  common  pleas,  to  make  a  general  index 
of  deeds  and  mortgages. 

I/.  1826,  cb.  318. 

59 
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Recording  officers  required  to  make  indices  of  deeds  and  mort- 
gages. 

L.  1843,  ch.  199. 

Lidex  to  be  made  and  attached  to  each  book  of  deeds  and  mort- 
gages by  each  county  clerk. 

R.  S.,  pt.  8,  ch.  3,  tit.  2,  §  61. 

Revised  Statutes. — Conveyances  to  be  recorded,  or  to  be  void 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  shall  be  first  recorded. 
Proof  of  deeds  for  record  when  the  witnesses  are  dead. 

R.  S.,  pi.  2,  ch.  8. 

Oertifled  copies  of  real  estate  records  in  the  secretary  of  state's 
office  may  be  recorded  in  the  office  of  any  county  clerk  same  as 
original  record. 

L.  1839,  ch.  295,  |  5. 

Patents  may  be  recorded  in  the  county  where  the  land  is,  as 
well  as  in  office  of  secretary  of  state. 

L.  1845,  ch.  110. 

Record  |of  domestic  wills  and  partition  decrees  in  county 
clerks'  offices  provided  for,  and  made  admissible  in  evidence. 

L.  1846,  ch.  182. 

Authenticated  copy  of  any  recorded  deed  or  instrument,  may 
be  again  recorded  as  if  original. 

L.  1887,  ch.  539. 

Amended  by  L.  1893,  ch.  182.  Copy  of  any  record  or  recorded 
deed  or  instrument,  attested  and  authenticated  so  as  to  entitle 
it  to  be  read  in  evidence,  may  again  be  recorded  in  any  office. 

Typewriters. — ^Recording  officers  authorized  to  use  type- 
writing machines. 

L.  1894,  ch.  166. 

Former  Real  Property  Law,  §§  240-276. 
§  240  amended  by  adding  to  list  of  conveyances,  a  subordina- 
tion of  mortgage  agreement. 

L.  1905,  ch.  449. 
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§  278  added  by  L.  1908,  ch.  35,  as  to  laws  and  decrees  of 
foreign  countries  appointing  agents  and  attorneys;  and  record- 
ing same. 

Real  Property  Law,  §§  290-332. 

§  333  added  by  L.  1910,  ch  227,  forbidding  recording  officers, 
after  Sept.  30,  1910,  to  accept  any  conveyance  executed  subse- 
quent to  that  date  unless  the  residence  of  the  purchaser,  and  if 
in  a  city  of  over  five  hundred  thousand  inhabitants,  the  street 
number,  be  stated  therein.  Amended  by  L.  1914,  ch.  309,  in  effect 
May  1,  1914,  by  providing  that  if  the  property  is  in  a  city  of 
over  two  hundred  thousand,  the  street  and  number  of  the  resi- 
dence of  the  purchaser,  must  be  stated. 

§  334  added  by  L.  1910,  ch.  415,  in  effect  June  7,  1910,  as  to 
filing  maps,  and  penalty  for  not  filing.  Amended  by  L.  1916,  ch. 
143  and  L.  1917,  ch.  592. 

Recording  of  farm  names  in  county  clerk's  offices,  and  cancela- 
tion of  same. 

T..  1912,  ch.  146. 


REDUCTION  CERTIFICATE. 

(See  Mortgage.) 


REENTRY. 

(See  Condition.) 
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*  REFEREE. 

(See  Judicial  Sale.) 

1.  In  generaL 

2.  Fees. 

3.  Re-sale. 

4.  Kules  of  practice. 
6.  Terms  of  sale. 

1.  In  general. 

A  SUBROGATE  OE  JUDGE  IS  DISQUALIFIED  uTtdev  stote  CoYistUulion,  art, 
6,  §  20,  from  acting  as  referee,  after  taking  office.  Even  though  he  was 
appointed  and  had  made  the  sale  before  taking  office,  he  cannot  give  a 
deed  as  referee  afterwards;  and  a  new  one  must  he  appointed  for  that 
purpose. 

When  a  befebee  to  sell  dies  pending  the  publication  of  the 
NOTICE  OF  SALE,  it  is  Only  necessary  to  procure  the  appointment  of  a 
new  referee,  and  have  his  name  inserted  in  place  of  that  of  the  deceased 
referee,  in  all  subsequent  publications. 

In  CASE  OF  THE  DEATH  OF  A  BEFEBEE  AFTEB  THE  JUDICIAL  SALE,  bul 

before  deed  given,  hwve  the  court  appoint  a  new  referee  ta  make  theii 
conveyance, — which  he  can  do,  either  with  or  without  reciting  the  facts 
in  his  deed. 

A  BBFEBEE^S  DEED  BY  A  WOMAN  LAWYEB  MABBIED  TO  A  FOBEIGNEB, 

may  be  passed  on  the  ground,  that  even  though  she  were  disqualified  to 
act  as  referee  by  the  loss  of  her  citizenship,  it  would  be  competent  for 
the  court  to  appoint  another  referee  to  make  the  conveyance  over  again. 

A   BEFEREe's  deed  on   FOBECLOSUBE,  to   a  trustee  who   has   DIED 

SINCE  the  sale,  is  void.  And  where  the  trust  has  also  terminated  since 
the  sale,  it  is  proper  for  the  referee  to  convey  the  premises  to  the  per- 
sons  entitled  to  the  principal,  as  successors  in  interest  to  the  trustee  who 
purchased  at  the  sal^.  But  an  order  of  court  should  be  obtained  direct- 
ing the  referee  to  make  such  a  conveyance. 

Directing  sheriff,  instead  of  referee,  to  sell.— Referees  to  sell 
are  administrative  officers,  rather  than  judicial.    A  violation  of 


♦See  also  Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  Fiero  on 
Special  Proceedings  (3d  ed.)  and  Supplement,  1919;  Thomas  on  Mortgages  (3d  ed.) : 
Bliss'  Code  of  Civil  Procedure  (6tli  ed.)  and  Supplement,  1919;  Parsons'  Code  of 
Civil  Procedure. 
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the  statute  directing  sheriffs  to  sell  instead  of  referees  appointed 
by  the  court,  is  a  mere  irregularity,  which  does  not  affect  the 
title  of  a  purchaser,  or  entitle  him  to  be  relieved  from  his  pur- 
chase. 

Sproule  V.  Davies,  171  N.  Y.  277,  280,  63  N.  K  1106. 

The  referee  alone  can  adjourn  the  sale;  and  he  cannot  delegate 
this  duty  to  the  auctioneer,  the  plaintiff  *s  attorney,  or  anyone 
else.    It  is  his  duty  to  determine  when  the  sale  shall  take  place, 

Shepard  v.  Whaley,  19  Civ.  Proc.  R.  381,  13  N.  Y.  Supp.  532, 
Moir  V.  Flood,  66  App.  Div.  644,  73  N.  Y.  Supp.  364. 
Barr  v.  Benzinger,  27  App.  Div.  590,  50  N.  Y.  Supp.  499. 
Angel  V.  Clark,  21  App.  Div.  339,  47  N.  Y.  Supp.  731. 

A  referee  must  swear  the  witnesses  himself.  He  cannot  take 
affidavit  sworn  to  hefore  commissioners  of  deeds. 

Security  Fire  Ins.  Co.  v.  Martin,  16  Abb.  Pr.  479. 

A  referee  should  not  act  upon  written  evidence  prepared  in 
advance;  but  should  have  the  witnesses  interrogated  in  his 
presence. 

Matter  of  O'Brien,  169  App.  Div.  619,  166  N.  Y.  S«pp.  652  (a  diabarment  pro- 
ceeding). 

Report  stands  as  foundation  for  judgment.-^The  report  of  a 
referee  for  trial  and  decision,  stands  as  the  foundation  for  the 
judgment  which  is  to  be  formally  drawn  up  and  entered  thereon^ 
as  though  pronounced  by  the  court  in  which  the  action  is  pend- 
ing. A  judgment  reciting  the  report  of  the  referee  and  adjudging 
that  it  shall  stand  ratified  and  confirmed,  adopts  and  enforces  its 
provisions,  although  they  are  not  repeated  therein. 

Hancock  v.  Hancock,  22  N.  Y.  668. 

Loss  on  mortgagee  when  referee  in  foreclosure  embezzles  de- 
posit money. — ^When  the  referee  in  foreclosure  embezzles  the  de- 
posit money,  and  the  purchaser  is  relieved,  the  purchaser  must 
be  paid  back  his  deposit  with  interest  and  costs,  out  of  the  pro- 
ceeds of  re-sale;  or,  if  the  plaintiff  has  paid  the  purchaser,  he 
must  be  so  repaid.    The  loss  falls  on  the  mortgagee. 

Builderg'  Mtge.  Co.  v.  Berkowitz,  67  Misc.  695,  123  N.  Y.  Supp.  365,  aflTd  142 
App.  Div.  67,  126  N.  Y.  Supp.  464,  201  N.  Y.  696. 
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Title  passes  notwithstanding  irregularities. — The  referee's 
deed  on  foreclosure  passes  the  title  to  the  purchaser,  although 
the  referee  fails  to  file  his -report  of  sale,  and  there  is  no  proof 
that  due  notice  of  sale  was  published. 

Farrell  v.  Noel,  17  App.  Div.  319,  46  N.  Y.  Supp.  207. 

Disqualification  cannot  be  raised  collaterally. — The  question 
of  the  disqualification  of  a  referee  in  foreclosure,  on  account  of 
his  having  prepared  the  summons  and  complaint,  cannot  be 
raised  collaterally. 

Curtis  y.  Dunkirk  S.  &  L.  Assn.,  163  App.  Div.  469,  148  N.  Y.  Supp.  860. 

The  mere  non-record  of  a  deed  executed  by  a  referee  in  f ore- 
closure,  does  not  render  the  title  doubtful,  if  the  court  has  con- 
firmed same  and  directed  the  deed  to  be  given. 

Calder  v.  Jenkins,  16  N.  Y.  Supp.  797. 

See  also  under  Judicial  Sales. 


2.  Fees. 

On  partition. — ^Referee 's  fees  on  partition  stated.  They  cannot 
exceed  $500. 

Richards  v.  Rifliardfl,  14  Hun  26,  aff'd  76  N.  Y.  186. 

Code  of  Civil  Procedure,  §  3307,  siAd,  7 :  two  and  one-half  per  cent 
on  the  first  $250,  and  one  and  one-half  per  cent  on  the  balance.  $2 
for  each  conveyance,  by  subd,  9.  Where  the  referee  distributes,  he  is 
entitled,  under  §  3297,  to  one-half  of  an  executors  commissions. 

In  foreclosure. — ^A  referee  in  foreclosure  can  recover  for  his 
services  no  more  than  the  fees  prescribed  by  L.  1869,  ch.  569,  as 
amended  by  L.  1874,  ch.  192,  although  an  express  agreement  to 
pay  a  larger  sum  was  made.  Code  of  Civil  Procedure,  §§  3296, 
3297. 

Brady  v.  Kingsland,  6  Civ.  Proc  R,  413,  67  How.  Pr.  168. 

Referees  fees  in  foreclosure  do  not  always  amount  to  $50. 
Where  the  sale  brings  only  $100  over  prior  encumbrances,  his 
fee  is  only  $9.   (Two  and  a  half  per  cent  on  the  first  $250,  and 
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one  and  one-quarter  per  cent  on  the  residue;  $2  for  advertsing; 
$2  for  drawing  the  deed,  and  two  and  a  half  per  cent  commission 
for  distribution.) 

Harburger  v.  St.  John's  A.  M.  E.  Church,  87  Misc.  227,  149  N.  Y.  Supp.  616. 

A  referees'  fees  on  foreclosure  cannot  exceed  $50,  and  posting 
$2,  no  matter  how  many  adjournments  had. 

Salisbury  t.  Dibble,  100  Misc.  1»1,  165  N.  T.  Supp.  375. 

When  the  plaintiff  bids  in,  the  referee  is  only  entitled^o  $10. 

Kant  V.  Bergman,  97  App.  IHt.  118,  89  N.  Y.  Supp.  693.  See  also  Brighton 
H.  D.  Co.  T.  Interboro  H.  Builders'  Co.,  87  Misc.  225,  227,  149  N.  Y. 
Supp.  496. 

The  referee  can  compel  the  plaintiff  who  has  bid  in  the  prop- 
erty, to  take  the  title  and  pay  the  referee's  fees  and  expenses. 

Brighton  H.  D.  Co.  y.  Interboro  H.  Builders'  Co.,  87  Misc.  226,  149  N.  Y. 
Supp.  496. 

For  other  cases  on  referee's  fees,  see: 

Kant  ▼.  Bergman,  97  App.  Diy.  118,  89  N.  Y.  Supp.  693. 

Harburger  v.  St.  John's  A.  M.  E.  Church,  87  Misc.  227,  149  N.  Y.  Supp.  516. 

Harrington  t.  Bayles,  40  Misc.  388,  82  N.  Y.  Supp.  379. 

Ward  y.  James,  8  Hun  526. 

Innes  v.  Purcell,  1  Hun  318,  2  T.  &  C.  538,  aflf'd  68  N.  Y.  388. 

Referees'  fees  on  foreclosure  are  not  to  be  made  dependent  on 
a  large  amount  bid  at  the  sale.  Additional  compensation  under 
Code  of  Civil  Procedure,*  §  3297,  should  only  be  allowed  when 
the  referee  is  put  to  unusual  trouble. 

Chisolm  y.  Hopson,  182  App.  Div.  856,  170  N.  Y.  Supp.  168. 

3.  Be-sale. 

A  re-sale  releases  the  first  purchaser  from  the  completion  of  his 
bid;  and  he  can  only  be  held  for  the  difference  between  his  bid 
and  the  amount  realized  on  the  second  sale.  And  then  only 
when  the  terms  of  sale  on  the  second  sale,  are  exactly  the  same 
as  they  were  on  the  first. 

Baecht  v.  Hevesy,  115  App.  Div.  509,  101  N.  Y.  Supp.  413. 

In  a  pabtition  action  where  thebb  abb  absentee  defendants 
SERVED  BY  PUBLICATION,  who  havc  Twt  appeared^  a  re-sale  cannot  be 
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had  by  order  of  court;  because  said  absentees  have  vested  rights  in  the 
original  saU, 

4.  Rules  of  practice. 

General  Rules  of  Practice,  79. — No  person  except  an  attorney^ 
shall  be  appointed  a  sale  referee.  Nor  shall  any  person  be  ap- 
pointed referee,  who  is  a  partner  or  clerk  of  the  attorney  or 
counsel  of  the  party  in  whose  behalf  the  application  is  made;  or 
who  is  in  any  way  connected  in  business  with  such  attorney  or 
counsel;  or  who  occupies  the  same  offices  with  such  attorney  or 
counsel. 

All  moneys  received  by  a  referee  appointed  to  sell  real  prop- 
erty, shall  be  forthwith  deposited  by  the  referee  in  his  own  name 
as  referee,  in  a  bank  or  trust  company  authorized  to  receive  on 
deposit  court  funds;  and  such  moneys  so  deposited  shall  not  be 
withdrawn,  except  upon  order  of  court. 


5.  Terms  of  sale. 

Must  sell  as  provided  in  judgment. — ^A  referee  in  forecloseure 
cannot  sell  otherwise  than  as  provided  in  the  judgment.  He 
cannot  insert  in  the  terms  of  sale,  on  his  own  motion,  or  on  the 
suggestion  of  the  plaintiff's  attorney,  a  statement  that  the 
premises  are  sold  subject  to  a  vague,*  indefinite  and  uncertain, 
outstanding  interest. 

MuUins  V.  Frans,  162  App.  Div.  316,  147  N.  Y.  Supp.  418. 

A  referee's  sale  subject  to  a  mortgage,  means  that  the  price 
bid  is  pver  and  above  the  mortgage;  and  the  amount  of  the  mort- 
gage cannot  be  deducted. 

Hayward  v.  Wemple,  152  App.  Div.  195,  136  N.  Y.  Supp.  625,  aff'd  206  N.  Y. 
692. 

Payment  of  taxes. — ^A  referee  in  foreclosure  does  not  have  to 
pay  taxes  confirmed  after  the  date  of  sale.  Code  of  Civil  Pro- 
cedure, §  2720,  does  not  apply. 

Equitable  Life  Assur.  Soc.  y.  Toplitz,  69  Misc.  457,  128  N.  Y.  8upp.  153. 
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The  terms  of  a  judicial  sale  providing  for  the  payment  by  the 
referee  of  taxes  which  are  liens  at  the  time  of  sale,  refer  to  the 
auction  sale,  and  not  to  the  time  of  delivery  of  the  deed. 

Coadert  v.  Huerstel,  60  App.  Diy.  83,  6»  N.  T.  6upp.  778. 

A  direction  in  the  judgment  to  pay  taxes  and  assessments  at 
the  time  of  sale,  controls  over  provisions  of  the  terms  of  sale; 
and  the  referee  cannot  pay  any  confirmed  after  the  sale. 

Fletcher  v.  416  W.  d3d  St.  Realty  Co.,  77  Miae.  280,  136  N.  T.  Supp.  1046, 
aTd  152  App.  Div.  043. 

See  also  under  Judicial  Sales. 


PREFORMATION. 

Limitation  of  action. — An  action  to  reform  a  deed,  must  be 
brought  within  ten  years. 

Hoyt  T.  Putnam,  39  Hun  402. 

But  in  such  an  action  brought  by  a  grantee  in  possession,  the 
Statute  of  Limitations  is  no  defense. 

Brennan  y.  Thompeon,  46  Miso.  317,  94  N.  T.  Snpp.  684. 

Action  can  be  maintained  only  by  person  connected  with 
arrangement. — ^An  action  for  the  reformation  of  a  deed,  is  not 
maintainable  by  one  who  does  not  as  a  matter  of  fact  connect 
himself  with  the  arrangement,  bargain  or  contract  under  which 
the  deed  was  made;  and  the  mere  fact  that  one  is  a  grantee  of 
the  party  to  whom  the  deed  was  given,  does  not  so  connect  him. 

Willid  T.  Sanders,  51  Super.  (19  J.  &  S.)  384. 

Cady  V.  Potter,  56  iarb.  463. 

Keyiua  v.  Ihinlap,  33  N.  T.  676,  687  (note). 

The  action  wtll  lie  against  the  heirs  of  a  deceased  grantor;  also 
against  pariies  and  privies;  but  not  against  bona  fide  purchasers. 

The  reformation  of  the  condition  of  a  bond,  is  incidental  to 
its  enforcement;  and  a  court  which  has  the  power  to  enforce,  has 


'  See  also  NOTE,  K.  Y.  Rpte.,  Bender  Annotated  Ed.,  Bk.  2,  p.  696,  Bk.  7,  p.  675. 
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the  power  to  reform.  (This  was  a  case  of  a  reformation  of  the 
amount  of  interest  to  be  recovered  in  a  foreclosure  action  in  the 
county  court.) 

Mead  v.  Le^ord,  56  Hun  270*  0  N.  Y.  fiupp.  686. 

But  the  county  court  has  no  jurisdiction  to  reform  a  mortga^. 
— ^Avery  v.  Wills,  24  Hun  548;  and  not  even  in  a  foreclosure 
action. 

Thomas  v.  Haimon,  46  Hun  75,  aTd  122  N.  Y.  84,  25  N.  E.  257. 

The  reformation  of  a  deed  is  not  necessary  to  the  defence  of 
an  ejectment  action. — ''The  same  state  of  facts  which  would 
entitle  the  defendant  to  a  reformation  of  the  deed  would  estab 
lish  his  equitable  right  to  the  possession,  and  would  as  effectu- 
ally defeat  the  action  as  would  the  legal  title.  ^* 

Hoppough  v.  Struble,  60  N.  Y.  430. 

Mutual  Trust  Co.  v.  Po^rmero,  54  Misc.  370,  385,  105  K.  Y.  Supp.  1024. 


REGISTRATION  OF  RTJRAL  RESIDENCES. 

(See  Beal  Estate.) 


REJECTION. 

(See  Closing  Title;  Contract.) 


RELEASE. 

(Mortgage;  Streets,  Fee  to  land  in,  carried  or  nott) 
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*BEMAINDEBS. 


1.  Acceleration. 

2.  CroBS-remainders. 

3.  Vested  or  contingent. 


1.  Acceleration. 


Kemovax  of  priob  estate. — A  remainder  taking  effect  after  a  life 
estate,  is  accelerated  by  any  cause  which  entirely  removes  the  prior 
estate. 

Election  to  take  do  web. — The  general  principle  of  law  is  settled  in 
this  state,  and  others,  that  where  a  will  creates  a  life  estate  or  trust,  for 
the  widow  for  her  life  or  widowhood,  in  lieu  of  dower,  with  absolutely 
vested  remainder  over;  then,  if  the  widow  rejects  the  provisions  of  the 
will,  and  elects  to  take  her  dower,  the  remainders  are  accelerated  to  take 
effect  at  once,  just  as  though  the  widow  had  died  or  remarried. 

But  where  the  remainders  are  subject  to  be  divested  before 
the  death  or  marriage  of  the  widow,  the  remaindermen  are  not 
determinable  until  the  happening  of  either  of  those  events; 
and  the  remainders  are  not  acclerated  by  her  election  to  take  her 
dower  instead  of  the  provisions  of  the  will. 

Matter  of  Lawrence,  37  Misc.  702,  76  N.  Y.  Supp.  668. 
See  also  note  in  10  Abb.  N.  C.  331. 

Successive  life  estates  are  limited  to  two  persons  in  being. — 
All  others  are  void;  and  the  remainders  are  accelerated  that  much.  Real 
Property  Law,  §  43. 

2.  Gross-remainders. 

Simple  form;  limitation. — The  simplest  form  is  a  limitation  of 
one  lot  to  A.,  and  another  to  B.,  and  in  case  either  dies  without 
issue,  to  the  survivor.  Cross-remainders  may  be  limited,  after 
life  estates,  to  any  number  of  persons  in  esse  at  the  date  of  the 
settlement. 

Fowler's  Real  Property  Law  of  New  York  (3d  ed.),  p.  226. 

Purdy  T.  Hayt,  92  N.  Y.  446,  455. 

Graham  t.  Graham,  49  Misc.  4,  6,  97  N.  Y.  Supp.  779. 


*See  also  Sehottler  on  Wills  (5th  ed.). 
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3.  Vested  or  oontin^rent. 

Referring  to  1  R.  S.,  722,  et  seq.  (later  former  Real  Property 
Law,  §§  25,  27,  30)  the  court  said  in  Moore  v.  Littel,  41  N.  Y.  66, 
76:  ^'I  read  this  language  according  to  its  ordinary  and  natural 
signification,  and  if  you  can  point  to  a  human  Being  and  say  as 
to  him,  Hhat  man  or  that  woman,  by  virtue  of  a  grant  of  a  re- 
mainder, would  have  an  immediate  right  to  the  possession  of 
certain  lands  if  the  precedent  estate  of  another  therein  should 
now  cease,'  then  the  statute  says,  he  or  she  has  a  vested  re- 
mainder/' 

The  law  favors  the  vesting  of  estates;  and  the  courts  will 
always  give  such  construction  to  a  will,  as  will  tend  to  best 
provide  for  descendents  or  posterity,  and  will  prevent  the  dis- 
inheritance of  remaindermen  who  may  happen  to  die  before  the 
termination  of  the  precedent  estate. 

Byrnes  v.  StilweU,  103  N.  Y.  463,  460,  0  N.  E.  241^ 

A  remainder  is  always  construed  to  be  vested,  unless  clearly 
contingent. 

Matter  of  Houser,  87  Misc.  637,  149  N.  Y.  Supp.  598,  rev*d  168  App.  Div.  136, 
on  the  facts  only. 

Estate  subject  to  be  divested  by  death  of  devisee  befobe 
REACHING  CERTAIN  AGE. — Bid  wheve  an  estate  is  vested  by  devise,  suh- 
ject  to  he  divested  by  the  death  of  the  devisee  before  arriving  at  a  cer- 
tain age,  the  estate  is  not  absolutely  vested;  and  a  mortgage  made  by 
the  devisee  will  be  defeated  by  his  death  before  the  prescribed  period. 

Postponement  of  enjoyment  will  not  prevent  vesting. 

Matter  of  Hulse,  36  Hun  331. 

Limited  to  surviving  issue  of  life  tenant. — And  where  a  re- 
mainder is  limited  to  the  issue  of  a  life  tenant  who  survives  him, 
it  will  vest,  subject  to  open  and  let  in  af terboms. 

Byrnes  v.  StilweU,  103  N.  Y.  463,  0  N.  E.  241,  modifying  38  Hun  623. 

Direction  to  divide  or  pay  at  future  time. — ''Where  the  only 
words  of  gift  are  found  in  the  direction  to  divide  or  pay  at  a 
future  time  the  gift  is  future,  not  immediate;  contingent  and  not 
vested.^* 

Matter  of  Crane,  164  N.  Y.  71,  76,  68  N.  E.  47. 
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Vested  remainders  may  be  divested  on  certain  contingencies, 
such  as  death  before  that  of  the  life  tenant. 

Lyons  v.  Ostrander,  167  N.  Y.  136,  60  N.  E.  334. 

Huber  t.  Case,  93  App.  Div.  479,  482,  87  N.  Y.  Supp.  663. 

Devise  to  infant  on  attaining  age  of  twenty-one. — It  is  well 
settled  that  where  an  estate  is  devised  to  an  infant,  ^^when  he 
attains  the  age  of  twenty-one  years,**  his  attaining  that  age  is 
not  a  condition  precedent  to  the  vesting  of  his  estate;  but  a 
simple  postponement  of  the  period  at  which  he  shall  take  pos- 
session.   He  takes  a  vested  fee. 

Radley  v.  Kuhn,  97  N.  Y.  26,  36. 

But  a  direction  to  divide  and  distribute  the  proceeds  at  the 
end  of  two  life  estates,  brings  the  case  within  the  rule  that, 
where  the  only  gift  is  the  direction  to  pay  or  distribute,  futurity 
is  annexed  to  the  gift;  and  the  remainder  is  contingent,  not 
vested. 

Train  v.  Davis,  49  Misc.  162,  166,  98  N.  Y.  Supp.  816,  aff'd  116  App.  Div.  917. 

A  devise  to  a  wife  for  life,  with  remainder  to  the  testator's 
children,  gives  a  vested  estate  to  the  children  living  at  the  death 
of  the  testator. 

Vanderpoel  v.  Burke,  68  Misc.  645,  118  N.  Y.  Supp.  648. 

Subject  to  be  divested  by  death  of  remainderman  before  bene- 
ficiary.— ^When  an  estate  in  remainder  is  vested,  subject  to  be 
divested  by  the  death  of  the  remainderman  before  that  of  the  life 
beneficiary,  a  mortgage  made  by  the  remainderman  who  so  dies, 
is  not  enforcible  against  his  issue;  because  the  mortgage  is  not 
a  lien  upon  the  interest  which  passed  to  the  mortgagor's  de- 
scendants. 

Weymann  v.  Weymann,  82  App.  Div.  342,  81  N.  Y.  Supp.  959. 

When  a  fund  is  bequeathed  in  trust  for  the  life  of  a  mother, 
with  remainder  to  her  children  on  their  attaining  their  majority, 
the  remainders  are  not  vested,  but  contingent;  for  during  their 
minority,  they  would  not  take  on  the  death  of  their  mother, 
under  Personal  Property  Law  (L.  1897,  ch.  417),  §  2,  and  former 
Real  Property  Law,  §  30. 

Brooklyn  Trust  Co.  v.  Phillips,  134  App.  Div.  697,  119  N.  Y.  Supp.  401,  affM 
201  N.  Y.  661. 
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A  bequest  to  an  unmarried  daughter  on  her  marriage,  is 

vested,  although  she  dies  unmarried. 

Matter  of  Moses,  86  Misc.  625,  148  N.  Y.  Supp.  »75. 

A  contingent  remainder  is  alienable,  the  same  as  an  estate  in 
possession. 

Pickert  v.  Windecker,  73  Hun  476,  26  N.  Y.  Supp.  437. 

An  expectant  estate  under  a  will  can  be  released  and  conveyed 
by  deed. 

Griffin  v.  Shepard,  40  Hun  356,  affd  124  N.  Y.  70. 

A  release  of  a  contingent  remainder  at  common  law,  was 
operative  when  made  to  a  party  seized  of  a  present  estate  in 
possssion. 

Miller  v.  Emans,  19  N.  Y.  384. 

A  contingent  remainder  is  created  by  a  conveyance  to  one  to 

have  and  to  hold  for  and  during  her  natural  life,  and  at  her 
death,  to  the  heir  or  heirs  of  her  body  surviving. 

Hall  V.  La  France  Fire  Engine  CJo.,  158  N.  Y.  570,  63  N.  E.  513. 

When  a  will  devises  real  property  to  the  testator's  widow 
during  her  natural  life  or  widowhood,  and  upon  her  death  or 
marriage,  the  lands  to  be  divided  equally  **  between  my  surviv- 
ing children,  and  if  any  one  or  more  of  them  shall  have  died 
leaving  legitimate  issue,  such  issue  shall  have  and  take  the 
share  its  parent  would  have  received  if  still  alive,  ^*  the  re- 
maindermen are  to  be  ascertained  at  the  death  of  the  testator, 
and  not  at  the  death  of  the  widow;  and  they  take  vested  re- 
mainders. Hence  a  title  offered  by  the  life  tenant  and  remainder- 
men jointly,  is  marketable. 

Runyon  t.  Grubb,  119  App.  Div.  17,  103  N.  Y.  Supp.  949,  aflTd  192  N.  Y.  586. 

Verted  future  estate.— Under  a  will  dividing  the  testator's 
residuary  estate  into  as  many  shares  as  he  has  children,  and 
lievising  each  share  to  executors  in  trust  for  each  child  for  life; 
and  upon  his  death,  to  **  convey,  transfer  and  ipay  over  and 
deliver**  such  share  to  his  lawful  issue,  the  grandchildren  of  the 
testator  have  a  vested  future  estate  in  their  parents*  shares  at 


Digitized  by 


Google 


REMAINDERS.  943 

the  death  of  the  testator,  subject  to  open  and  let  in  afterbom 
children;  and  subject  to  be  divested  by  their  deaths  before  those 
of  their  parents. 

OunpbeU  t.  Stokes,  142  N.  T.  23,  86  N.  E.  811. 

Descent  to  mother  for  life,  with  remainder  to  brothers  and 
sisters. — ^A  life  estate  suspended  the  vesting  of  the  reversion  at 
common  law;  but  the  Revised  Statutes  changed  this;  and  now, 
when  property  of  an  intestate  descends  to  a  mother  for  life, 
with  remainder  to  brothers  and  sisters,  the  remainder  vests 
immediately. 

Barber  v.  Brundage,  60  App.  Div.  123,  63  N.  Y.  Siipp.  347,  ard  169  N.  Y. 
368,  62  K.  E.  417. 

When  a  grantee  of  real  estate  pays  the  consideration,  and 
takes  a  life  estate,  with  remainder  to  children  named,  an  irre- 
vocable remainder  in  fee  is  created  in  favor  of  such  children; 
and  on  the  death  of  the  life  tenant,  they  may  maintain  ejectment 
against  the  subsequent  grantees  of  such  life  tenant.  A  delivery 
of  the  deed  to  the  remaindermen  is  not  necessary,  when  there  is 
a  delivery  to  the  life  tenant;  nor  can  the  act  of  such  life  tenant 
in  naming  her  children  as  those  to  take  after  her  death,  be  con- 
strued to  be  testamentary  in  its  nature. 

Seari  v.  Palmer,  109  App.  Div.  126,  96  N.  Y.  Sapp.  1023. 

Vested  rights  in  property  acquired  by  virtue  of  a  statute, 
cannot  be  destroyed  or  divested  by  the  repeal  of  the  statute. 
Such  rights  so  granted  are  in  the  nature  of  a  contract,  within 
the  constitutional  provision  against  *  impairing  the  obligation 
of  contracts.** 

Dartmouth  Cbllege  t.  Woodward,  4  Wheat.  518. 
Benson  v.  Major  of  New  York,  10  Barb.  223. 

The  words  ''from  and  aftw  the  decease'*  of  a  life  tenant,  do 
not  conclusively  import  futurity  in  time  of  vesting,  but  may 
import  only  the  time  of  enjoyment. 

Matter  of  Farmers'  Loan  k  Trust  Co.,  86  Misc.  164,  148  N.  T.  6app.  428. 

The  words  **from  and  after,**  or  like  expressions,  as  relating 
to  the  termination  of  the  life  estate,  do  not  postpone  the  vesting 
of  the  estate  in  remainder  until  the  death  of  the  life  tenant;  but 
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rather  refer  to  the  period  when  the  remaindermen  would  be 
entitled  to  the  estate  in  possession. 

Corse  r.  Chapman,  153  N.  Y.  466,  47  N.  E.  812. 
Hersee  v.  Simpson,  154  N.  Y.  496,  48  N.  E.  890. 

The  words  ^^from  and  after/'  used  in  a  testamentary  gift  of  a 
remainder  following  a  life  estate,  imless  their  meaning  is 
enlarged  by  the  context,  are  to  be  regarded  as  defining  the  time 
of  enjoyment  simply;  and  not  the  vesting  of  title.  The  pre- 
sumption is  that  a  testator  intends  that  his  dispositions  shall 
take  effect  in  enjoyment  or  interest  at  the  date  of  his  death;  and 
upon  the  happening  of  that  event,  unless  the  language  of  the 
will,  by  fair  construction,  makes  his  gifts  contingent,  they  will 
be  regarded  as  vested. 

Nelson  v.  Russell,  136  N.  Y.  137,  81  N.  E.  1008. 

A  remainder  in  fee  after  illegal  life  estates,  is  void. 

Hawley  v.  James,  16  Wend.  61. 

Orant  to  A.  for  life  and  then  to  heirs  and  assigns.— A  re- 
mainder is  vested,  subject  to  be  divested,  if  land  be  granted  ta 
A.  for  life,  and  after  his  death,  to  his  heirs  and  assigns  forever. 
The  heirs  take  as  purchasers,  and  the  child  of  an  heir  apparent 
whose  mother  died  before  A.,  will  not  be  precluded  by  her 
mother's  deed. 

Moore  v.  Littel,  41  N.  Y.  66. 

A  remainder  to  one,  and  in  case  of  his  death  without  issue 
after  the  demise  of  the  life  beneficiary,  to  another,  vests  upon 
the  death  of  the  latter,  subject  to  be  divested  by  death  without 
issue. 

Matter  of  Farmers*  Loan  &  Trust  Ck).,  61  Misc.  162,  100  N.  Y.  Supp.  862,  aflTd 
119  App.  Div.  104,  104  N.  Y.  Supp.  1127,  which  is  modified  189  N.  Y.  202,. 
82  K.  £.  181. 

A  remainder  in  default  of  children  of  the  life  beneficiary, 

vests  in  the  heirs  of  the  testator,  where  no  provision  is  made 
therefor  in  the  will;  subject  only  to  be  divested  by  the  birth  of 
children  to  the  tenant. 

Van  Nostrand  v.  Marvin,  16  App.  Div.  28,  44  N.  Y.  Supp.  679,  app.  dis.  161 
N.  Y.  660. 
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''No  remainder,  valid  in  its  creation,  shall  be  defeated  by  the 
determination  of  the  precedent  estate,  before  the  happening  of 
the  contingency  on  which  the  remainder  is  limited  to  take  effect; 
but  should  such  contingency  afterwards  happen,  the  remainder 
shall  take  effect,  in  the  same  manner  and  to  the  same  exent,  as 
if  the  precedent  estate  had  continued  to  the  same  period.'^ 
1  E.  S.,  725,  §  34.  This  act  was  passed  because,  at  common  law, 
a  devise  to  A.  for  life,  with  remainder  to  the  heirs  of  B.,  could 
not  take  effect  if  A.  predeceased  B.,  because  **nemo  est  haeres 
viventis/* 

Cushman  v.  Horton,  5»  N.  Y.  149. 

A  direction  in  a  will  to  divide  "upon  the  death  of  my  wife,'' 

vests  the  remainders,  and  postpones  enjoyment  only. 

Matter  of  Tapley,  8S  Misc.  393,  151  K.  Y.  Supp.  951. 


REMOVAL. 

(See  Lost  Records.) 


RENEWAL. 

(See  Lease.) 

RENT. 

(See  Lease.) 

REPEAL. 

(See  Statutes.) 

REPRESENTATIVE  CAPACITY. 

(See  Beal  Estate.) 
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RE.SALE.  ' 

(See  Beferee.) 


RESCISSION. 

(See  Contract.) 


RESERVATION. 

(See  Exception  and  Reservation.) 


RESIDENCE. 

(See  Construction.) 
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*  RESTRICTIVE  COVENANTS. 

1.  In  gmeraL 

2.  Change  of  character  of  neighborhood. 

3.  Ck>n8truction. 

4.  In  deeds  of  other  yroperij, 

5.  How  disposed  of. 

6.  Enforcement. 

7.  Implied  or  equitable  restrictions. 

8.  Imposed  by  recitaL 

9.  Are  incumbrances. 

10.  Mutnality  under  uniform  plan. 

11.  Nuisances  in  law. 

12.  By  parol. 

13.  Police  power. 

14.  Running  with  land. 

15.  Setback. 

16.  On  upland  cover  land  under  water. 

17.  Violators  cannot  enforce;  but  violations  maj  be  suffered  to  exist. 

1.  In  general 

Negative  easements. — Restrictions  as  to  the  use  of  land,  which 
are  negative  easements,  can  only  be  created  in  favor  of  other 
lands  not  owned  by  the  grantor  and  covenantor. 

Trustees  of  Columbia  College  v.  Lynch,  70  N.  Y.  440,  448. 

Obligee  must  have  interest  in  land. — No  covenant  in  regard  to 
real  estate  will  run  with  the  land  unless  the  obligee  in  the 
covenant  has  some  interest  in  land  to  which  the  covenant  can 
be  attached. 

Wilmurt  v.  McOrane,  16  App.  Div.  412,  45  K.  T.  Supp.  32. 

The  general  presumption  always  is  that  restrictions  were 
inserted  for  the  protection  of  the  grantor  as  a  benefit  to  his 
remaining  lands. 

Post  V.  Wefl,  116  N.  Y.  361,  22  N.  E.  145. 

As  a  rule  covenants  restricting  property  are  for  the  benefit 
of  adjacent  property  owned  by  the  grantor,  or  upon  the  mutual 
covenants  of  adjoining  property  owners  for  their  own  protec- 
tion.   Covenants  imposed  by  a  grantor  who  has  no  property  in 


•See  also  Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  NOTE,  N.  Y. 
Rpts.,  Bender  Annotated  Ed.,  6k.  3,  p.  01,  Bk.  6,  p.  35,  Bk.  22,  p.  311,  Bk.  28, 
p.  592,  Bk.  30,  pp.  442,  676,  Bk.  36,  p.  1077,  Bk.  39,  p.  417. 
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the  neighborhood,  may  be  considered  as  having  been  inserted  in 
terorem,  evidently  for  the  benefit  of  others  than  the  grantor, 
from  whom  no  consideration  passed,  and  with  whom  there  was 
no  mutuality.    They  are  therefore  not  enforcible. 

Richter  v.  Distelhuret,  116  App.  Div.  269,  101  N.  Y.  Supp.  634. 

In  partition. — Restrictions  can  be  imposed  by  the  court  in  a 
partition  action;  and  these  are  mutually  binding  on  the  pur- 
chasers. 

Pagenstecher  v.  Carlson,  146  App.  Div.  738,  131  N.  Y.  Supp.  413. 

Restrictions  against  buildings  fronting  on  any  streets  except 
THOSE  ON  which  THE  LOTS  FRONT,  are  etiforcible  liierally. 

Party  may  not  pay  penalty  and  violate. — When  there  is  a 
restrictive  covenant  with  a  penalty  for  violating,  the  party 
bound  cannot  pay  the  penal  amount  and  then  violate.  He  will 
be  enjoined  from  violating  even  though  he  offers  to  pay  the 
penalty  to  annul  the  covenant. 

Phoenix  Ins.  Co.  t.  Continental  Ina.  Co.,  14  Abb.  Pr.  N.  S.  266. 

An  auction  sale  snbject  to  the  restrietionB  in  a  certaih  deed, 
without  stating  what  they  are,  can  be  avoided  by  the  purchaser 
if  they  contain  the  unusual  provision  that  a  former  owner  may 
abrogate,  change  or  annul  them. 

Sohns  y.  Beavis,  200  N.  Y.  268,  93  N.  E.  935,  aff'g  133  App.  Div.  717,  IIB 
N.  Y.  Supp.  139. 

It  is  bisky  to  take  real  estate  restbicted  mth  the  right  in  the 
owners  of  the  adjoining  lots  to  enter  on  hreach,  evict  the  owner,  abate 
the  nuisance  and  tear  down  and  remove  the  buildings,  although  the 
reservation  of  such  rights  is  of  doubutful  validity, 

A  VIOLATION  BY  A  FLAT  ROOF  cannot  be  cured  by  the  erection  of  a 
gabled  roof  over  part  of  the  buildin{j  only, 

2.  Change  of  character  of  neighborhood. 

A  covenant  against  offensive  trades  was  not  allowed  to  be 
enforced  by  injunction,  on  account  of  the  altered  character  of 
the  neighborhood. 

Schwarz  v.  Duhn^,  118  App.  Div.  105,  103  N.  Y.  Supp.  14. 
Trufltees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311. 
McClure  v.  Leaycraft,  183  N.  Y.  36,  76  N.  E.  961. 

Schefer  v.  Ball,  63  Misc.  448,  461,  104  N.  Y.  Supp.  1028,  affM  120  App.  Div. 
880. 


Digitized  by 


Google 


RESTRICTIVE  COVENANTS.  949 

BiU  there  is  nothing  in  these  cases  which  wovld  prevent  an  action 
AT  LAW  FOB  DAMAGES  foT  a  hreoch  of  the  covenant. 

An  action  for  damages  for  a  violation  may  be  maintained 
although  injunctive  relief  could  be  denied  on  account  of  the 
change  of  character  of  the  neighborhood,  because  the  court  has 
no  power  to  set  at  naught  a  binding  contract. 

Doyle  V.  OlBon  Realty  Co.,  132  App.  Div.  200,  116  N.  Y.  Supp.  834. 

3.  Oonstmction. 

Based  on  language  of  resteictions. — The  construction  of  the 
meaning  and  effect  of  covenants  restricting  land  is  based  hy  the  court 
decisions  (there  being  no  substantive  law  on  the  subject)^  upon  the 
language  of  the  restrictions.  The  commonly  alleged  inconsistencies  in 
the  decisions  on  this  subject  will  entirely  disappear  if  the  examiner 
will  carefully  consider  the  exact  wobding  op  the  restrictions  in  each 
case. 

Interpretation  limiting  restriction  favored. — ^When  the  langu- 
age is  ambiguous  as  to  what  property  is  covered,  that  interpre- 
tation will  be  adopted  which  limits  rather  than  extends  the 
restriction;  for  the  law  favors  the  free  and  unobstructed  use  of 
property. 

Schoonmaker  v.  Heckdcher,  171  App.  Div.  148,  167  N.  Y.  Supp.  75,  aflPd  218 
N.  Y.  722,  113  N.  E.  1066. 

Restrictions  are  construed  strictly  against  the  covenants;  and 
things  sought  to  be  enjoined  must  be  plainly  within  the  restric- 
tions. 

Clark  y.  JammeB,  87  Hun  215,  33  N.  Y.  Supp.  1020. 

Construed  strictiy  against  imposer. — Restrictive  covenants 
are  construed  strictly  against  the  imposer. 

Reformed  Prot.  Dutch  C?hurch  ▼.  (Madison  Ave.  Bldg.  Co.,  214  N.  Y.  268,  108 
N.  E.  444. 

Restrictive  agreements  between  the  owners  of  separate  floors 
of  the  same  building  are  construed  most  favorably  to  the 
grantee. 

Weaver  v.  CWborne,  104  la.  10,  134  N.  W.  108. 
N.  Y.  L.  J.  (editorial),  Fet>.    20,  1912. 

The  meanings  of  adjectives  such  as  dangerous,  noxious  or 
oflfensive,  are  for  the  courts  to  construe,  not  for  the  neighbors. 

Moubray  v.  G.  ft  M.  Imp.  Co.,  178  App.  Div.  737,  165  N.  Y.  Supp.  842. 
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Snbject  to  restrictions  in  another  deed. — ^A  conveyance  of  two 
lots,  subject  to  the  restrictions  in  two  prior  deeds,  each  of  which 
conveyed  one  of  the  lots  with  restrictions  differing  from  those 
in  the  others,  imposes  no  new  restrictions  on  either  lot. 

Korn  y.  CampbeU,  119  App.  Div.  401,  404,  104  N.  Y.  Supp.  642,  aff'd  102 
N.  y.  490,  86  N.  E.  687. 

But  the  language  in  a  deed  "  svhject  to  the  restrictions  in  '^  another 
deedj  wherein  the  covenants  have  expired,  may  result  in  the  re-impost- 
tion  of  them  for  a  further  period. 

Resteictions  enfokcible  both  as  covenants  and  conditions 
must  be  treated  as  conditions  with  right  of  re-entry  on  breach  thereof. 
(For  the  distinction  between  restrictions  and  conditions  see  under 
Conditions.) 

A  rigrht  reserved  to  release  restrictions,  cannot  be  exercised 
after  the  reserver  has  conveyed  all  of  his  land,  and  thus  used  to 
ruin  the  property  of  others  who  have  bought  and  improved  their 
land  on  the  faith  of  the  restrictions. 

Reiter  v.  Prospect  Building  Corporation,  N.  Y.  Ia  J.,  Mar.  27,  1917. 
A   DEED    CONVEYING   SEVERAL    PARCELS    OF    LAND    WITH    EESTEICTIVB 

COVENANTS  SANDWICHED  IN  between  the  descriptions  of  the  various  par- 
cels stating  that  this  conveyance  is  made  subject  to  the  following  re- 
strictions, must  be  treated  as  though  ail  of  the  parcels  coiweyed  are  to 
be  restricted  according  to  all  of  the  restrictions  contained  in  any  part 
of  the  deed. 

To  DETERMINE  WHETHER  OR  NOT  RESTRICTIVE  COVENANTS  HAVE  EX- 
PIRED, the  principal  guiding  point  is  the  express  promise  to  restrict. 
In  other  words,  a  statement  at  the  end  of  the  covenant  that  this  coven- 
ant shall  expire  on  a  certain  date,  means  the  one  express  promise  im- 
mediately preceeding  that  statement,  and  does  not  refer  to  the  number 
of  covenants,  the  length  of  the  restrictions,  or  periods  or  paragraphs. 

A  bakery  violates  a  covenant  against  any  trade  or  calling 
which  may  in  anywise  be  noxious,  dangerous  or  offensive  to  th« 
neighboring  inhabitants. 

Simons  v.  Mutual  Construction  Co.,  182  App.  Div.  719,  117  N.  Y.  Supp.  667. 

A  boarding  house  business  does  not  violate  restrictions  against 
an  ** offensive,  noxious  or  dangerous  trade  or  business.'' 

Biggs  V.  8ea  Gate  Association,  211  N.  T.  482,  488,  105  N.  E.  664. 
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A  restriction  against  the  erection  of  anything  but  private  dwellings 
of  a  certain  specified  construction^  does  not  prevent  their  use  as  boabd- 
iNG  HOUSES,  and  the  remodelling  of  the  interiors  accordingly.  It  is  a 
covenant  against  construction  and  not  against  usb.  The  buildings 
cannot  be  used  for  hotel  purposes,  however. 

Keeping  boarders  does  not  violate  a  restriction  prohibiting 
dangerons,  noxious  or  offensive  business,  a  dwelling  house  for 
not  more  than  two  families,  and  any  place  of  business  whatever. 

Gallon  y.  Huswr,  172  App.  Div.  393,  158  N.  T.  Sopp.  805. 

Bunning  a  regular  boarding  house  is  a  business. 

MiBchUch  y.  Lubin,  182  App.  Diy.  703,  169  N.  T.  Supp.  905. 

Distinction  between  a  boarding  house  keeper  and  an  inn- 
keeper. — ^A  boarding  house  is  a  quasi-public  house  where 
boarders  are  habitually  and  generally  kept  and  which  is  held 
out  and  known  as  a  place  of  entertainment  of  that  kind.  In  a 
boarding  house  the  guest  is  under  an  express  contract  for  a 
certain  period,  while  at  an  inn,  he  is  entertained  from  day  to 
day  on  an  implied  contract.  Everyone  must  be  received  at  an 
inn  but  not  at  a  boarding  house. 

Ctidj  y.  McDofwell,  1  Lans.  484. 

The  word  business  includes  the  following:  express  carrier, 
insurance  agent,  millinery,  newspaper  agent,  tailoring  and 
tobacconist. 

Colninibia  College  y.  Thacher,  87  N.  T.  311. 

A  coal  yard  is  not  a  **  dangerous,  noxious  or  offensive  estab- 
lishment** within  the  meaning  of  restrictions  containing  that 
language.  This  opinion  is  based  upon  the  reasoning  in  MoUer  v. 
Presbyterian  Hospital,  65  App.  Div.  134,  72  N.  T.  Supp.  483, 
that  the  business  must  be  offensive  to  people  generally. 

A  dressmaking  establishment  does  not  violate  a  restriction 
against  any  building  except  brick  or  stone  dwelling  houses; 
especially  when  followed  by  a  list  of  specified  objectionable  uses^ 
not  including  such  an  establishment. 

Clark  y.  Jammes^  87  Hun  215,  33  N.  T.  Supp.  1020. 


Digitized  by 


Google 


952  PRACTICAL  REAL  ESTATE  LAW. 

The  word  business  includes  a  dressmaking  establishment. 

laelin  v.  Flynn,  90  Misc.  164,  164  N.  Y.  Supp.  138. 

A  garage  violates  a  restriction  against  a  bam  or  stable.  A 
garage  is  a  ** stable  for  motor  cars.'* 

Beach  v.  Jenkins,  174  App.  Div.  813,  159  N.  Y.  Supp.  652. 

An  underground  garage  is  not  an  erected  outbuilding. 

A  bam  may  include  a  garage  as  an  automobile  may  be  considered  a 
carriage. 

Restrictions  against  a  stable  or  outbuilding  are  not  violated  by  a 
garage,  which  is  architecturally  a  part  of  the  house  and  not  a  mere 
lean-to  against  it. 

A  prohibition  against  a  bam,  stable  or  garage  is  not  violated 
by  the  erection  of  a  lean-to  ten  by  fifteen  by  eight  feet  high 
against  a  private  dwelling,  painted  with  it  jand  used  as  a  garage. 

Sullivan  v.  Sprung,  170  App.  Div.  287,  156  N.  Y.  Supp.  832. 

It  is  not  a  violation  of  restrictive  covenants  limiting  the  use 
of  property  to  residential  purposes  and  prohibiting  public  or 
private  stables  for  horses  or  other  animals  or  nuisances  of  any 
kind,  for  an  owner  to  erect  a  small  addition  to  his  dwelling  to 
be  used  as  a  garage.  This  is  a  reasonable  use  of  the  property 
for  residential  purposes. 

Beckwith  v.  Pining,  134  App.  Div.  608,  119  N.  Y.  Supp.  444. 

A  small  private  garage,  separate  from  the  house  violates  a 
restriction  that  **no  building  or  structure  of  any  kind  whatso- 
ever other  than  a  dwelling  house  shall  be  erected  thereon.  ^^ 

Hei*urn  v.  Long,  146  App.  Div.  627,  131  N.  Y.  Supp.  164. 

A  garage  is  not  a  private  stable  or  a  livery  or  boarding  stable.  It 
does  come  within  the  meaning  of  the  word  "  outbuilding.^'  On  account 
of  the  storage  and  use  of  gasoline  it  might  violate  a  restriction  against 
anything  noxious,  dangerous  or  unwholesome. 

A  covenant  against  a  livery  stable  does  not  prevent  a  public 
garage. 

Bourgeois  v.  Miller,  89  N.  J.  Eq.  285,  104  A.  383. 
N.  Y.  L.  J.  (editorial),  Oct.  11,  1918. 
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Restrictions  to  a  private  dwelling  only,  together  with  the  usual  ap- 
purtenances to  such  private  dwelling,  imposed  in  1913,  permit  a  garage 
hecause  at  that  time  a  garage  had  become  such  a  usual  appurtenance. 

The  following  restrictions  are  violated  by  a  public  garage:  no  estab- 
lishment causing,  or  liable  to  cause  noxious  or  unwholesome  fumes  or 
gases  or  obnoxious  noises  to  be  created  to  the  injury  or  annoyance  of 
neighboring  land  owners. 

A  garage  is  not  a  ** livery  or  cow  stable;**  and  a  public  garage 
is  not  a  dangerous,  noxious,  unwholesome  or  offensive  establish- 
ment trade  calling  or  business  offensive  to  the  neighborhood. 

Goldstein  v.  Hirsh,  108  Misc.  204. 

A  hennery  or  chicken  house  is  not  a  dwelling  house,  stable  or 
garage  or  a  mere  outbuilding  commonly  used  with  these.  Held 
unnecessary  to  determine  whether  it  is  offensive  to  the  neighbor- 
ing inhabitants. 

Heyson  v.  Iddienstein,  N.  Y.  L.  J.,  Feb.  1,  1915. 

A  hospital  for  crippled  children  is  not  a  violation  of  a  covenant 
against  a  business  dangerous,  noxious  or  offensive  to  neighbor- 
ing inhabitants. 

HaU  Y.  House  of  St.  Giles  the  Cripple,  91  Misc.  122,  164  N.  Y.  Supp.  96,  afTd 
173  App.  Div.  948,  168  N.  Y.  Supp.  1117. 

A  hospital  for  sick  infants  violates  restrictions  against  ^^any 
other  building,  trade  or  business  which  may  be  dangerous,  in- 
jurious or  offensive  to  the  neighboring  inhabitants.^^ 

Gilford  V.  Babies'  Hospital,  21  Abb.  N.  C.  169,  1  N.  Y.  Supp.  448. 

A  hospital  is  not  **a  private  residence  for  one  family.** 

Booth  V.  Knipe,  226  N.  Y.  390,  122  N.  E.  202. 

House,  dwelling  and  apartment  house. — While  a  house  is 
technically  a  building  used  as  a  habitation  for  animals  of  any 
kind,  yet  within  the  meaning  of  restrictive  covenants,  it  is 
limited  to  a  dwelling  house,  and  does  not  include  a  livery  stable. 

Scheock  ▼.  Campbell,  11  Abb.  Pr.  292. 

Eestrictions  to  a  private  dwelling  house  and  against  a  board- 
ing house,  prohibit  the  use  of  a  house  by  three  families  on  a 
co-operative  plan. 

Kalb  T.  Mayer,  164  App.  Div.  677,  160  N.  Y.  Supp.  94. 
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Restrictions  to  one  house  and  against  business  do  not  prohibit  apabt- 

MENT  HOUSES. 

Apartment  houses  are  not  prohibited  by  restrictions  against 
tenement  honseSi  if  the  restrictions  were  imposed  prior  to  1890, 
when  apartment  houses  were  not  known.  Since  1890  they  have 
been  known. 

Kitching  V.  Brown,  180  N.  Y.  414,  73  N.  E.  241. 

Restrictions  against  anything  except  brick  or  stone  dwelling 
houses  do  not  prohibit  apartment  houseSi  even  though  such 
houses  were  unknown  at  the  time  when  the  covenants  were 
imposed. 

Reformed   Prot.   Church   y.   Madison   Aye.   Bldg.   Ck>.,   214  K.   Y.   268,    108 
N.  E.  444. 

A  restriction  to  first  class  dwelling  houses  is  not  violated  by  a 
finely  built  six-story  apartment  house  costing  $75,000.00. 

Bates  V.  Logeling,  137  App.  Div.  578,  122  N.  Y.  Supp.  251. 

Restrictions  to  a  building  ^'adapted  for  use  as  a  family  resi- 
dence'* do  not  prohibit  a  building  designed  for  the  use  of  more 
than  one  family,  such  as  an  apartment  house. 

Sonn  y.  Heilberg,  38  App.  Diy.  515,  56  K.  Y.  Supp.  341. 

An  apartment  hotel  is  a  dwelling  house  but  not,  it  seems,  a 
private  house. 

Gallatin  y.  Robt.  J.  Blake  Bldg.  k  Realty  Co.,  Supreme  Court,  N.  Y.  County 
(unreported). 

Private  residence  is  for  one  family  only. 

Kalb  y.  Mayer,  164  App.  Div.  577,  579,  150  N.  Y.  Supp.  W. 
Levy  V.  Schreyer,  177  N.  Y.  293,  69  N.  E.  598. 

Eestrictions  prohibiting  any  building  except  **a  detached 
dwelling  house,  .  .  .  that  said  house  shall  b6  constructed 
for  one  family  only"  and  have  no  flat  roof,  are  violated  by  a 
twenty  family  apartmetit  house  with  a  flat  roof. 

DoMard  v.  Whowell,  174  App.  Diy.  408,  160  N.  Y.  Supp.  544. 

A  DOUBLE  HOUSE^  meaning  two  houses  under  one  roof  with  a  lath  and 
plaster  partition  wall  between  them,  is  clearly  a  violation  of  a  restric- 
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iion  against  "  more  than  one  dwelling  house  on  each  fifty  feet  front- 
age;'' although  in  the  unreported  case  of  Hanson  v.  Underhill  (West- 
chester Co.,  1904),  the  referee  filed  a  decision  that  such  a  double  house 
was  only  one  house,  hut  the  report  was  never  confirmed. 

A  flat  house  or  two  family  house  is  not  legally  ^  ^  objectionable ' ' 
within  the  meaning  of  restrictions  against  the  erection  of  any 
buildings  to  be  used  or  occupied  in  any  objectionable  manner 
whatever. 

McI>oiiald  V.  Spang,  66  Misc.  332,  105  N.  Y.  Supp.  617. 

Heatrictions  against  a  flat  house  or  a  tult,  do  not  prevent  the  erec- 
tion of  a  two  family  house,  one  family  living  over  the  other,  sometimes 
known  as  a  Boston  flat. 

A  restriction  against  tenement  houses  or  against  any  biU  a  substan- 
Hal  dwelling  house,  is  not  violated  by  a  two  family  house. 

Tenement  houses. — ^A  tenement  house  as  defined  in  the  statute 
is  one  designed  to  accommodate  at  least  three  families  each 
doing  its  own  cooking  and  having  various  rights  in  common 
with  the  others. 

Tenement  House  Law,  L.  1900,  ch.  99,  §  2,  as  generally  amended  by  L.  1917, 
chs.  696,  806. 

A  three  family  house  is  not  a  private  dwelling  within  the 
meaning  of  restrictive  covenants,  and  is  a  violation  of  a 
covenant  against  a  tenement  house. 

Levy  V.  Schreyer,  27  App.  Div.  282,  50  N.  Y.  Supp.  584,  aff'd  177  N.  Y.  298, 
69  N.  E.  598. 

A  tenement  house  does  not  include  a  modem  apartment  house 
in  New  York  city. 

Kitching  v.  Brown,  180  N.  Y.  414,  73  N.  E.  241. 

A  building  which  is  made  up  of  stores  on  the  ground  floor; 
the  upstairs  being  two  separate  apartments,  designed  for  only 
two  families  and  having  separate  housekeeping  facilities,  is  not 
a  tenement  house. 

Aldrich  V.  Lanl,  126  App.  Div.  427,  110  N.  Y.  Supp.  897. 

A  TENEMENT  HOUSE  agreement  with  a  city  department  of  buildings, 
not  to  build  upon  a  certain  strip  of  land,  becomes  a  nullity  when  the 
premises  cease  to  be  used  for  tenement  house  purposes. 
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• 

A  condition  that  a  lot  shall  be  occupied  by  only  a  single 
dwelling  house  with  outbuildings,  has  been  held  to  be  broken 
by  the  erection  of  a  building  designed  and  calculated  for  the 
occupation  of  three  distinct  families  in  severalty. 

'     Gillis  V.  Bailey,  21  N.  H.  149. 

Dorr  V.  Harmhan,  101  Mass.  531,  3  Am.  Rep.  398. 

A  WINDOW  projection  from  the  roof  is  a  dormer  window^  while  a 
BAY  window  is  one  projecting  from  the  side  of  the  house. 

Sale  of  liquors  is  a  mercantile  purpose  and  can  be  restrained 
by  an  owner  a  half-mile  away. 

buryea  v.  Hendrickson,  176  App.  Div.  188,  161  N.  Y.  Supp.  999. 

Larchmont  Manor  covenants  against  the  use  of  premises  for 
a  **  barroom,  lager  beer  saloon,  restaurant,  ale-house,  liquor 
saloon,  store,  warehouse,'*  etc.  The  use  of  premises  for  sale  of 
liquor  was  enjoined,  but  not  for  a  boarding  house  or  hotel, 
because  such  use  would  cause  no  injury  to  the  plaintiff  and  he 
had  slept  on  his  rights. 

Flint  V.  Charman,  6  App.  Div.  121,  39  N.  Y.  Supp.  892. 

Same  covenants.  Held  that  the  maintenance  of  a  private 
hotel  or  boarding  house  in  which  the  furnishing  of  food  and 
liquor  to  its  guests,  to  be  served  with  their  meals  in  their  private 
rooms,  was  only  incidental  to  the  principal  business  there  car- 
ried on  and  not  a  violation. 

Murray  v.  Weston,  23  App.  Div.  623,  51  N.  Y.  Supp.  1006. 

Same  covenants.  The  use  of  one  of  the  buildings  for  a  restaur- 
ant and  drinking  saloon  only,  was  enjoined. 

DeLima  v.  MitcheU,  49  Misc.  171,  98  N.  Y.  Supp.  811. 

Eestrictions  to  private  dwellings  prevent  the  use  of  a  building 
for  hotel  purposes  and  the  sale  of  intoxicants  therein. 

Goodhue  v.  Penneil,  164  App.  Div.  821,  160  N.  Y.  Supp.  435. 

A  LIVERY  STABLE  is  not  a  dangerous,  noxious  or  offensive  establish- 
ment, trade,  calling  or  business,  if  it  is  a  building  of  neat  design  and 
well  constructed;  and  the  business  is  conducted  in  a  well-regulated  and 
orderly  manner. 
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A  milk  business  in  a  restricted  residential  neighborhood  was 
held  to  violate  restrictions  against  nuisances  and  to  be  a  private 
nuisance  besides. 

Irying  v.  Huntington,  Supreme  Court,  K.  Y.  County   (unreported). 

.  A  MILK  BOTTLING  ESTABLISHMENT  IS  a  Violation  of  d  covenant  against 
a  ''  dangerous,  noxiovs  or  offensive  trade  or  business/* 

A  MOVING  PICTURE  CONCERN  where  the  pictures  are  taken  and  de- 
veloped, is  a  factory.  Though  not  noxious  or  offensive  it  is  a  danoeet 
ous  hvsiness.  The  films  are  highly  explosive  and  the  chemicals  used  in 
developing  are  also  dangerous. 

A  building  used  solely  for  the  use  of  nurses  employed  by  a 
hospital,  is  no  violation  of  a  covenant  against  **any  manufac- 
tory, trade  or  business  whatever  which  may  be  in  any  wise 
noxious  or  offensive  to  the  neighboring  inhabitants.'^ 

MoUer  y.  Presbyterian  Hospital,  65  App.  Div.  134,  72  N.  Y.  Snpp.  483. 

A  PAINT  SHOP  is  a*'  dangerous  business  ^'  because  of  the  inflammable 
character  of  the  oils  used. 

Physicians. — The  word  business  does  not  include  the  practice 
of  his  profession  by  a  physician. 

Iselin  ▼.  Flynn,  90  Misc.  164,  154  N.  Y.  Snpp.  133. 

A  restriction  to  a  private  residence  for  one  family  only,  is  not 
violated  by  a  physician  who  lives  there  and  treats  maternity 
patients  and  has  only  an  inconspicious  sign. 

Booth  V.  Knipe,  178  App.  Div.  423,  165  N.  Y.  Supp.  577. 

Poet  coohebe. — A  wall  with  an  opening  in  it  as  an  entrance  to  a 
OARAGE^  is  not  a  port  cochere.  According  to  the  Standard  Dictionary  a 
port  cochere  is  a  carriage  porch. 

Railroads. — ^Building  a  railroad  embankment  and  operating  a 
railroad  violates  covenants  reading  **no  other  than  private  resi- 
-dences  shall  be  erected  in  said  lots.^' 

Luhman  v.  New  York  W.  &  B.  R.  Co.,  81  Misc.  537,  142  N.  Y.  Supp.  860,  aff'd 
163  App.  Div.  964,  148  N.  Y.  Supp.  1127,  221  N.  Y.  660,  116  N.  E.  1058. 

A  railroad  violates  restrictions  against  anything  but  dwell - 
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ings;  also  against  erecting  a  building  or  structure  for  business 
purposes. 

Flynn  v.  New  York  W.  &  B.  R.  Co.,  160  App.  Div.  907,  144  N.  Y.  Sapp:  1106, 

aff'd  218  N.  Y.  140,  112  N.  E.  913. 
Flynn  v.  Nefw  York  W.  &  B.  R,  Co.,  139  App.  Div.  199,  123  N.  Y.  Supp.  769. 
Diamond  v.  New  York  W.  A  B.  R.  Co.,  170  App.  Div.  736,  166  N.  Y.  Supp.  606. 

But  a  temporary  railroad  operation  and  maintenance  for  fiv& 
years,  is  not  a  trade  or  business  within  the  meaning  of  a  restric- 
tion against  **any  noxious,  dangerous  or  offensive  trade  or  busi- 
ness.'^ Business  includes  trade  and  does  not  include  such  a 
railroad. 

Bohnsach  v.  McDonald,  26  Misc.  493,  66  N.  Y.  Supp.  347. 

Equity  will  not  restrain  a  public  service  corporation  from 
using  land  as  a  railroad  on  account  of  business  and  setback 
restrictions. 

Beasley  v.  Texas  &  Pacific  R.  Co.,  191  U.  S.  492. 

Flynn  v.  New  York  W.  &  B.  R.  Co.,  135  App.  Div.  743,  119  N.  Y.  Supp.  868. 

A  SCHOOL  is  apt  to  be  itijuriotis  to  the  value  of  adjoining  premises, 
and  might  be  covered  by  the  word  business, 

A  private  school  is  a  business,  and  a  violation  of  restrictions 
against  anything  but  a  private  residence.  Estoppel  against 
complaining,  by  acceptance  of  rent. 

Hart  ▼.  little,  103  Misc.  620,  171  N.  Y.  Supp.  6. 

Stores. — ^A  general  store  does  not  violate  restrictions  prohibit- 
ing dangerous,  noxious  or  offensive  business.  A  store  in  a 
dwelling  house  violates  a  restriction  that  no  store  shall  be  built. 

Gallon  V.  Hussar,  172  App.  Div.  393,  168  N.  Y.  Supp.  896. 

Altering  a  dwelling  into  a  store  is  erecting  a  store  within  the 
meaning  of  restrictions. 

Pagenstecher  v.  Carlson,  146  App.  Div.  788,  131  N.  Y.  Supp.  413. 

The  words  dangerous,  noxious  or  offensive  do  not  prohibit 
small  retail  stores  with  apartments  above. 

Moubray  v.  G.  dt  M.  Imp.  Co.,  178  App.  Div.  737,  166  N.  Y.  Supp.  842. 

An  undertaking  establishment  is  a  violation  of  a  covenant 
against  **any  business  injurious  or  offensive  to  the  neighboring 
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inhabitants."  It  is  both  injurious  and  offensive.  And  a  mortu- 
ary chapel  annexed  to  an  undertaking  establishment  or  ceme- 
tery, for  conducting  burial  services,  is  a  part  of  the  business, 
and  is  not  a  church. 

Rowland  v.  MiUw,  139  N.  Y.  93,  34  N.  E.  766. 

Structure  distinguished  from  use  of  buildings. 
Covenants  as  to  first  buildings,  do  not  prevent  the  use  of  a 
building  when  erected  for  any  purpose. 

KurtB  V.  Potter,  44  App.  Div.  262,  60  N.  Y.  Supp.  764,  aflfd  167  N.  Y.'586. 

A  restriction  as  to  first  buildings  does  not  prevent  the  sub- 
sequent alteration  of  a  bona  fide  constructed  building;  or  the 
use  of  that  building,  or  construction  of  a  new  building. 

Reed  v.  Sobel,  177  App.  IMt.  532,  164  N.  Y.  Supp.  397. 

A  building  erected  for  a  store  or  warehouse  does  not  become 
a  dwelling  house  because  a  place  may  be  fitted  up  in  it  for  a 
person  to  sleep;  nor  does  one  originally  erected  for  a  dwelling 
house,  cease  to  be  such  though  part  of  it  has  been  converted  into 
a  store. 

lire  Dept.  of  City  of  New  York  t.  Buhler,  1  Daly  391,  rev'd  on  ano.  ground 
86  N.  Y.  177. 

Restrictions  not  to  erect  any  buildings  except  private  dwell- 
ing houses  or  habitations,  are  not  structural  covenants;  and 
prevent  the  use  of  a  building  for  hotel  purposes  and  the  sale  of 
intoxicants  therein. 

Goodhue  ▼.  Pennell,  164  App.  Div.  821,  150  N.  Y.  Snpp.  435. 

An  alteration  to  accommodate  two  families  cannot  be  made 
after  an  original  building  for  one  family,  for  the  purpose  of 
evading  covenants  against  building  for  more  than  one  family. 

Walker  v.  McNuliy,  19  Mise.  701,  45  N.  Y.  Snpp.  42. 

NuMBEB  OF  HOUSES. — A  restriction  against  "  any  htd  a  svhstardial 
dwelling  house ''  does  not  limit  the  numbbb  of  houses,  or  the  number 
of  families  in  each  house.    It  refers  only  to  the  construction  of  the  house. 

A  covenant  against  erecting  on  a  plot  of  ground  "any  hut  a  sub- 
stantial  dwelling  house  of  no  less  value  than  $4000,"  is  not  to  be  inter- 
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preted  as  forbidding  the  erection  of  more  than  one  dwelling  house  on  the 
plot  in  question.  Any  number  can  be  erected  provided  each  is  of  the 
value  of  $4000. 

Bui  the  words  a  dwelling  house  may  mean  a  single  dwelling  house. 

Restrictions  providing  that  ''  only  one  house  shall  be  built  upon  any 
one  lot  as  shown  upon  the  map,"  is  violated  in  letter  but  not  in  spiett, 
by  replotting  two  comer  lots  at  right  angles  to  their  original  directior^ 
as  shown  on  the  map,  and  erecting  a  house  on  each  new  lot  in  such  a  way 
that  a  portion  of  each  hous&  is  on  both  of  the  lots  as  originally  showrui 
The  owner  of  the  whole  block  having  done  this,  the  rights  of  the  other 
lot  owners  were  deemed  too  remote  for  consideration,  (But  this  rr\ethod 
cannot  be  used  to  evade  a  front  line  setback  restriction.  See  Adams  v. 
Howell,  58  Misc,  435,  108  N.  T.  Supp,  945.) 

Restrictions  against  erecting  any  building  except  a  dwelling 

**  AND  the  stables  AND  BARNS  NECESSARILY  INCIDENT   THERETO/^  are 

violated  by  the  erection  of  a  bam  without  a  house.  And  while  such  a 
bam,  if  used  in  connection  with  a  dwelling  house  on  an  adjoining  loi 
owned  by  the  same  person,  may  not  be  a  violation,  yet  if  the  lot  on  which 
the  bam  is  located^  is  sold  separately,  a  violation  will  arise. 

Minimum  area. — The  only  object  of  restrictions  as  to  building  with- 
in a  minimum  area,  is  to  prevent  overcrowding;  and  if  the  owner  has 
the  requisite  area,  by  including  a  portion  of  the  adjoining  premises,  he 
may  build  thereon  although  he  has  not  the  requisite  area  in  the  restricted 
property  alone. 

Restrictions  as  to  buildings  'Ho  be  erected''  do  not  limit  the 
use  of  buildings  already  erected;  and 

A  mortgagee  may  claim  the  benefit  of  restrictions  subse- 
quently imposed;  and  may  sell  in  foreclosure  with  such  benefit, 
if  all  the  parties  interested  in  the  covenants  are  joined. 

Barnard  v.  Swayne,  180  App.  Div.  361,  167  N.  Y.  Supp.  1060. 

Cannot  be  enforced  by  an  imposer  who  owns  no  land  in  the 
neighborhood;  and  is  not  a  common  grantor  on  a  uniform  plan. 

McArdle  v.  Hurley,  103  Miac.  640,  172  N.  Y.  Supp.  67. 

Violating  buildings  erected  after  written  protest,  will  be 
ordered  removed. 

McKenna  v.  Levy,  182  App.  Div.  678,  169  N.  Y.  Supp.  1000. 
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Building  Zone  Besolntion  in  New  York  city  is  an  incumbrance, 

like  restrictive  covenants,  and  a  purchaser  need  not  take. 

Lincoln  Trust  Co.  v.  WiDiama  Building  Corp.,  183  App.  Div.  225,  169  N.  Y. 
Supp.  1045  (by  a  divided  court,  three  to  two). 

4.  In  deeds  of  other  property. 

Constructive  notice  of  restriction  on  property  not  conveyed.— 

A  covenant  by  a  grantor  in  a  deed  of  adjoining  property,  to 
restrict  land  still  retained  by  him,  is  constructive  notice  of  the 
restriction  on  the  property  not  conveyed  just  as  much  as  if  an 
independent  agreement  restricting  it  were  there. 

Holt  V.  Fleischman,  75  App.  Div.  593,  78  N.  Y.  Supp.  647,  rev'g  37  Misc.  172, 
74  N.  Y.  Supp.  894. 

A  purchaser  is  charged  with  constructive  notice  of  express 
restrictions  against  his  property  contained  in  prior  deeds  of 
other  property  by  his  grantor  while  said  grantor  still  owned  his 
lot. 

Whifltler  v.  Cole,  81  Misc.  519,  143  N.  Y.  Supp.  478,  ard  162  App.  Div.  920, 
146  N.  Y.  Supp.  1118. 

I  

5.  How  disposed  of. 

By  PARTITION. — Restrictions  may  be  removed  by  a  judgment  in  a  par- 
tition action  to  which  all  of  the  owners  of  rights  to  enforce  them,  are 
parties, 

\An  action  to  bar  claims  can  be  maintained  to  cut  off  restrictive 
covenants.  Such  restrictions  are  negative  easements,  and  un- 
just claims  to  them  are  adverse. 

Dime  Savings  Bank  ▼.  Butler,  88  Misc.  698,  152  N.  T.  Supp.  448,  aflTd  167 
App.  Div.  257,  152  N.  Y.  Supp.  633,  ^16  N.  Y.  708,  109  N.  E.  1073. 

Thbt  can  be  cut  off  by  a  tax  foreclosure,  if  an  outsider  pur- 
chases, A  purchase  by  the  owner  might  be  regarded  only  a^  the  pay- 
ment  of  the  tax. 

They  may  be  released  by  all  of  the  parties  in  interest.  Releases 
and  modifications  should  be  joined  in  by  all  the  mortgagees  on  the  re- 
leasing lots;  as  otherwise  the  release  might  be  wiped  out  by  foreclosure. 

When  remaindermen  cannot  be  determined. — When  the  remain* 
dermen  after  a  life  estate  or  trust  cannot  be  determined,  no  one  can 
effectually  release  restrictions. 
61 
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A  release  of  restrictions  by  the  conunon  owner  who  originally 
imposed  them  is  ineffectual,  if  made  after  he  has  conveyed  all 
the  property  in  the  neighborhood. 

Raynor  v.  Lyon,  46  Hun  227. 

They  cannot  be  released  by  an  execntor  under  a  power  of  sale. 

Matter  of  Hoysradt,  20  Mibc.  2(^5,  46  N.  Y.  Supp.  841. 

The  determination  of  an  area  for  releases  of  restrictions,  is 
very  dangerous  because  it  is  absolutely  a  determination  in  advance  of 
how  far  the  courts  will  go  in  enforcing  them. 

Where  the  lots  are  at  the  entrance  to  a  tract,  restrictions 
against  business  can  only  be  released  by  the  owners  of  all  the 
lots,  on  the  map  however  far  distant. 

Leberman  y.  Edgmere  Realty  Co.,  Jan.,  1913,  aflfd  167  App.  Div.  916,  151 
N.  Y.  Supp.  1126  (the  "front  door  case"). 

The  "  nine  block  rule  "  for  releases  is:  all  the  owners  of  land  in 
the  block  and  in  all  adjoining  blocks,  including  all  blocks  diagonally 
opposite  the  comers  of  the  block  in  which  the  lots  to  be  released,  are 
situated. 

A  court  of  equity  has  jurisdiction  to  remove  a  restrictive 
covenant  because  it  is  burdensome,  if  its  retention  does  not 
benefit  the  imposer. 

Rector,  etc.,  of  St.  Stephen's  Prot.  E^pis.  Church  v.  Church  of  Transfiguration, 
201  N.  Y.  1,  94  N.  E.  191. 

Restrictions  are  nullified  by  acts  inconsistent  with  their  terms. 

Deevea  v.  Constable,  87  App.  IMv.  362,  84  N.  Y.  Supp.  692. 
Snell  V.  Levitt,  110  N.  Y.  596,  18  N.  Ew  370. 
Heartt  v.  Kruger,  121  N.  Y.  386,  24  N.  E.  841. 

By  conveyance  by  heirs  at  law  and  devisees. — Restrictive  coven- 
ants in  a  will  are  unenforceable  after  all  the  heirs,  at  law  and  devisees 
have  conveyed  the  premises  free  and  clear  of  them. 

Merger. — ^Restrictive  covenants  merge  in  common  ownership 
when  there  is  no  one  who  can  enforce  them.  But  if  any  of  the 
property,  the  owner  of  which  is  entitled  to  enforce  them,  is  out- 
standing there  can  be  no  complete  merger. 

Post  V.  Weil,  116  N.  Y.  361,  22  N.  E.  146. 
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A  merger  of  the  titles  to  the  dominant  and  servient  estates, 
extinguishes  an  easement^  negative  or  otherwise. 

Korn  y.  CamFft)^,  119  App.  Div.  401,  104  N.  Y.  8app.  452,  aTd  192  N.  T. 
490,  85  N.  E.  687. 


6.  Enforcement. 

Classes  of  enforcible  covenants. — ^Restrictions  are  not 
enforcible  between  lot  owners  deriving  title  from  a  common 
grantor  who  did  not  impose  them,  they  having  been  imposed  by 
a  former  common-  owner  who  made  them  for  the  benefit  of  his 
remaining  property.  There  are  three  classes  of  enforcible 
covenants: 

(1)  Uniform  plan  of  restriction  by  the  common  owner  in  sell- 
ing lots.    They  are  mutually  enforcible  by  the  owners. 

(2)  Restrictions  for  the  benefit  of  the  remaining  property  of 
the  grantor.    He  may  enforce  them,  but  the  grantees  cannot. 

(3)  Mutual  restrictions  which  either  party  may  enforce. 

Korn  V.  Ckmpbell,  192  N.  Y.  490,  86  N.  E.  687,  aff'g  119  App.  Div.  401,  104 
N.  Y.  Supp.  462. 

Injunctions  against  violations  of  restrictions  against  frame 
buildings. — **The  restraining  power  of  the  court  should  not  be 
exercised  unless  the  property  where  the  (violation  occurs)  .  .  . 
lies  in  the  same  street  or  the  same  block  with  the  plaintiff's  lots; 
or  if  in  another  street  or  block,  in  close  proximity  to  the  plain- 
tiff's lots.  ...  In  all  the  reported  cases  .  .  .  the  prop- 
erty of  the  respective  parties  has  been  either  adjoining  or  in  the 
same  street.  .  .  .  It  is  a  matter  of  common  observation  in 
cities  that  the  character  of  buildings  in  one  street  has  very  little 
effect  upon  the  value  of  the  property  in  parallel  streets.  That  has 
been  so  even  with  the  elevated  railroads,  and  those  structures 
have  caused  little  or  no  depreciation  in  the  value  of  the  property 
in  the  parallel  streets." 

Bimson  v.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp.  209. 

By  grantor  or  grantee. — Restrictions  for  benefit  of  the  grantor 
are  enforcible  only  by  the  grantor  and  his  grantees  as  owners 
of  the  property  benefited,  while  those  for  the  mutual  benefit  of 
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grantees  are  enforcible  by  the  several  grantees  as  against  each 
other. 

Koore  v.  Henderson,  99  Misc.  344,  163  N.  Y.  Supp.  761,  affM  181  App.  Div. 
942,  167  N.  Y.  Supp.  1114. 

Actual  damage  need  not  be  shown  to  obtain  an  injunction. 

Walker  v.  McNulty,  19  Misc.  701,  46  N.  Y.  Supp.  42. 

Restrictions  as  to  approval  of  plans  of  buildings  cannot  be 
enforced  after  the  building  is  erected. 

A  statute  providing  for  the  extinguishment  of  restrictions  by 
the  payment  of  money  (in  registration  proceedings)  was  held  in 
Massachusetts  to  be  unconstitutional,  as  in  violation  of  private 
rights  in  real  property. 

Riverbank  Imp.  Co.  v.  Chad  wick,  228  Mass.  242,  117  N.  £.  244. 
N.  Y.  L.  J.  (editorial),  Nov.  7,  1917. 


7.  Implied  or  equitable  restrictions. 

Lots  conveyed  free  and  clear,  are  subject  to  restrictions  in 
equity,  provided  only  (1)  the  common  grantor  had  formed  a 
uniform  plan  of  restriction;  and  (2)  the  grantees  in  the  deeds 
which  were  free  and  clear,  had  notice  of  such  plan. 

Holt  V.  Fleischman,  75  App.  Div.  593,  78  N.  Y.  Supp.  647. 

Moller  V.  Presbyterian  Hospital,  65  App.  Div.  134,  72  N.  Y.  Supp.  483. 

Bimson  v.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp.  209. 

Turner  v.  Howard,  10  App.  Div.  565,  42  N.  Y.  Supp.  335. 

Tallmadge  v.  East  River  Bank,  26  N.  Y.  105. 

Lewis  V.  Ely,  100  App.  Div.  252,  92  N.  Y.  Supp.  706. 

Equitable  Life'Assur.  Soc.  v.  Brennan,  148  N.  Y.  661,  43  N.  E.  173. 

A  clause  in  a  deed  which  will  prevent  the  equitable  restric- 
tion of  the  grantor's  remaining  property  is:  **It  is  hereby  ex- 
pressly covenanted  and  agreed  that  nothing  herein  contained 
shall  be  construed,  nor  shall  there  be  any  obligation  upon  the 
party  of  the  first  part,  his  heirs  or  assigns,  to  restrict  in  any 
manner  any  other  premises  now  or  hereafter  owned  by  the  party 
of  the  first  part,  his  heirs  or  assigns.'' 

McDougall  V.  Schneider,  134  App.  Div.  208,  118  N.  Y.  Supp.  861. 

lA  favor  of  adjacent  premises. — Restrictions  will  not  be  im- 
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plied  in  favor  of  adjoining  property  owners  on  lots  without  no- 
tice thereof. 

Holler  ▼.  Preflbyterian  Hospital,  65  App.  Div.  134,  72  N.  Y.  Supp.  483. 

Restrictions  in  favor  of  adjacent  premises  are  not  implied,  un- 
less there  is  a  uniform  plan  of  restriction  designed  to  include  the 
premises  in  question.  There  is  no  legal  or  equitable  easement  in 
favor  of  any  other  premises  unless  the  common  owner  cove- 
nanted to  similarly  restrict  his  remaining  lands  in  former  deeds, 
and  his  grantees  thus  acquired  easements  by  those  deeds. 

Gebbard  v.  Addiaon,  87  N.  Y.  376. 

Equitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661,  43  N.  £.  173. 

Restrictions  in  deeds  to  purchasers  of  successive  parcels  in 
respect  to  the  manner  of  occupation  and  improvement,  affect  the 
remainder  of  the  land  of  the  grantor  with  an  equity  which  re- 
quires it  also  to  be  occupied  and  improved  in  conformity  to  the 
general  plan;  and  this  equity  is  binding  upon  a  subsequent  pjir- 
chaser  of  the  remaining  parcels  who  has  notice  of  the  restric- 
tions (by  a  printed  advertisement  of  the  sale),  though  his  legal 
title  is  unrestricted.  This  rule  rests  upon  the  doctrine  of  estoppel. 

Bimson  v.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp.  209. 
Turner  v.  Howard,  10  App.  Div.  556,  42  N.  Y.  Supp.  336. 

Selling  and  conveying  lots  upon  the  assurance,  though  verbal, 
that  a  uniform  plan  would  be  observed  on  the  remaining  prop- 
erty, binds  the  grantor  in  equity  and  good  conscience  to  so  use 
and  dispose  of  the  remaining  lots  that  the  assurance  on  which  the 
first  lots  were  sold,  should  be  kept  or  fulfilled.  This  equity  at- 
taches to  the  remaining  lots,  so  that  anyone  subsequently  pur- 
chasing other  lots  with  notice  of  the  equity,  would  be  bound  by 
that  equity.  Held,  that  the  uniformity  of  position  of  the  houses 
on  a  street  alone  was  probably  sufficient  to  put  a  purchaser  upon 
inquiry  as  to  a  setback. 

Tallmadge  v.  East  River  Bank,  26  N.  Y.  106,  107. 

Where  one-half  of  a  tract  of  land  has  been  conveyed  on  lots  to  various 
purchasers  with  restrictions  of  practical  uniformity,  such  restrictions 
mil  probably  be  implied  on  the  unsold  lots,  so  as  to  bind  the  seller  at 
least. 
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Restrictions  on  a  uniform  plan  create  equitable  negative  ease- 
ments among  the  various  grantees.  The  purchaser  of  a  lot  is 
bound  to  know  of  the  restrictions  in  conveyances  of  other  lots, 
because  each  deed  made  prior  to  his  own,  created  easements  in 
his  lot  in  favor  of  the  other  lots. 

Equitable  Life  Asaur.  Soc.  v.  Brennan,  74  Hun  576,  26  N.  Y.  Supp.  600,  rev'd 
148  N.  Y.  661,  43  N.  £.  173,  on  the  ground  that  in  this  case  there  was  no 
uniform  plan  of  restriction. 

A  subsequent  grantee  of  other  lots  with  no  actual  notice  of 
restrictions  in  other  deeds,  and  with  no  covenants  in  his  own 
deed,  is  not  bound.  It  is  not  his  duty  to  search  all  of  the  titles 
growing  out  of  the  subdivision. 

Schermerhom  v.  Bedell,  163  App.  Div.  445.  148  N.  Y.  Supp.  896,  aff*d  221 
N.  Y.  536,  116  N.  E.  1074. 

Although  property  is  advertised  to  be  sold  subject  to  restric- 
tions,  yet  if  the  deed  contains  none,  a  subsequent  purchaser  has 
not  notice  of  them  of  record. 

Diamond  v.  New  York  W.  A  B.  R.  Co.,  170  App.  Div.  736,  156  N.  Y.  Supp.  506. 

A  person  who  has  sold  a  plot  of  ground  with  a  covenant  not 
to  erect  a  tenement  house  will  be  enjoined  in  equity  from  pur- 
chasing a  lot  in  the  immediate  vicinity  from  another  owner  and 
erecting  such  a  building  thereon. 

Lewis  V.  GoUner,  129  N.  Y.  227,.  29  N.  E.  81. 

8.  Imposed  by  recital. 

When  not  reimposed. — ^A  recital  in  a  deed  of  **  subject  ^^  to 
the  covenants  in  some  other  deeds,  may  not  reimpose  restric- 
tions on  the  property  conveyed,  but  may  have  been  inserted  by 
the  grantor  solely  to  protect  himself  under  his  warranty. 

Korn  V.  Campbell,  119  App.  Div.  401,  404,  104  N.  Y.  Supp.  462. 

Expired  covenants  may  not  be  re-imposed  for  an  additional  term 
by  this  clause  in  a  deed  ''Stibjed  to  the  covenanifs  in  L,  1443,  cp.  404." 

9.  Are  incumbrances. 

When  vendee  can  reject  on  them. — ^Restrictive  covenants  are 
an  incumbrance;  and  a  vendee  can  reject  on  them  if  the  contract 
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provides  for  a  conveyance  free  from  incumbrancesj  even  though 
the  vendee  knew  of  them;  for  without  ambiguity  in  the  written 
contract,  parol  evidence  is  inadmissible  to  vary  it. 

Nathan  v.  Morris,  62  Hun  462,  17  N.  Y.  Supp.  13. 

It  is  not  open  to  the  vendor  to  show  that  restrictions  are  bene- 
ficial. And  the  fact  of  a  change  in  the  character  of  the  neigh- 
borhood is  not  enough  to  compel  a  purchaser  to  take,  because 
that  would  not  prevent  an  action  at  law  for  damages  for  a  viola- 
tion. 

Kountze  v.  Hefanuth,  67  Hun  343,  22  N.  Y.  Supp.  204,  aTd  140  K.  Y.  432, 
35  N.  E.  656. 

Where  lands  are  subject  to  restrictive  covenants  (other  than 
against  nuisances  only),  the  vendee  can  stand  upon  the  vendor's , 
contract  to  convey  an  unincumbered  title;  and  expert  testimony 
tending  to  show  that  the  restrictions  enhanced  the  value  of  the 
property,  is  inadmissible. 

Goodrich  v.  Pratt,  144  App.  Div.  771,  100  N.  Y.  Supp.  187. 

Ordinary  covenants  against  nuisances  constitute  an  incum- 
brance justifying  a  purchaser  at  a  judicial  sale  in  rejecting  title. 

Ray  y.  Adams,  44  App.  Div.  173,  60  N.  Y.  Supp.  663. 

Code  of  Civil  Procedure,  §  1678,  by  the  language  **if  the  prop- 
erty, or  any  part  thereof,  is  to  be  sold  subject  to  the  right  of 
dower,  charge  or  lien,  that  fact  must  be  declared  at  the  fime  of 
sale,"  includes  a  restrictive  covenant,  which  is  in  the  nature  of  a 
charge  or  lien  upon  the  premises;  and  a  purchaser  at  a  judicial 
sale  without  such  a  declaration,  will  be  relieved. 

Conlen  v.  Riser,  109  App.  Div.  637,  96  N.  Y.  Supp.  666. 

On  a  judicial  sale,  covenants  against  nuisances  constitute  such 
an  incumbrance  upon  the  title  that  a  purchaser  will  be  relieved 
from  taking  title.  And  although  the  character  of  the  neighbor- 
hood has  changed,  and  no  action  could  be  maintained  to  restrain 
the  owner  from  making  any  reasonable  use  of  the  premises,  still 
as  was  held  in  Fourth  Presbyterian  Church  v.  Steiner,  79  Hun 
314,  318,  29  N.  Y.  Supp.  488,  ''nevertheless,  the  damages  sus- 
stained  by  the  violation  of  the  covenants  might  be  recovered  at 
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law  by  the  owner  of  the  adjoining  lots,  to  which  this  negative 
easement  created  by  the  covenant  has  attached.'^ 

Heim  v.  Schwoerer,  51  Misc.  97,  99  N.  Y.  Supp.  653,  aff'd  115  App.  Div.  295, 

100  N.  Y.  Supp.  808,  187  N.  Y.  643. 
Dieterlen  v.  Miller,  114  App.  Div.  40,  99  N.  Y.  Supp.  699. 

A  covenant  against  *'any  noxious,  offensive  or  dangerous  trade 
or  business,''  running  with  the  land  is  an  incumbrance,  and 
renders  the  title  unmarketable. 

Dieterlen  v.  Miller,  114  App.  Div.  40,  99  X.  Y.  Supp.  699. 

But  where  the  restrictions  are  beneficial,  and  a  purchaser  at  a 
judicial  sale  knew  of  them,  he  will  not  be  relieved  from  his  pur- 
chase. 

Riggs  V.  Pursell,  66  N.  Y.  193,  196. 

Restrictions  are  incumbrances  and  make  the  title  unmarket- 
able. 

Bull  V.  Burton,  177  App.  Div.  824,  164  N.  Y.  Supp.  997,  aff'd  227  N.  Y.  101. 

A  specific  covenant  a^fainst  nuisances  only,  is  not  an  incum- 
brance, because  it  does  not  bind  the  owner  any  further  than  he 
would  be  bound  in  law  in  the  absence  of  any  covenant. 

Clement  v.  Burtia,  121  N.  Y.  708,  24  N.  E.  1013. 

But  it  is  otherwise  if  the  covenant  is  against  particular  uses 
which  are  not  per  se  nuisances. 

Anonymous,  2  Abb.  N.  C.  56. 

Restrictions  against  nuisances  generally  in  a  city,  and  against 
using  the  premises  as  a  cemetery  lot,  are  not  incumbrances  as 
between  the  vendor  and  the  purchaser,  because  they  are  pro- 
hibited by  the  city  ordinances  anyway. 

Floyd  V.  Clark,  7  Abb.  N.  C.  136. 

Restrictions  reading  as  follows:  '^  subject  to  restrictions  against 
nuisances  and  character  of  buildings/^  may  be  disregarded  entirely. 
Nuisances  are  illegal  anyway,  and  the  rest  is  meaningless. 

10.  Mutuality  under  uniform  plan. 

Equitable  negative  easements  among  grantees. — ^Restrictions 
on  a  uniform  plan  create  equitable  negative  easements  among 
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the  various  grantees.  The  purchaser  of  a  lot  is  bound  to 
know  of  the  restrictions  in  conveyances  of  other  lots,  because 
each  one  made  prior  to  his  deed,  created  easements  in  his  lot 
in  favor  of  the  other  lots. 

Equitable  Life  Assur.  Soc  v.  Brennan,  74  Hun  576,  26  N.  Y.  Supp.  600,  reVd 
148  N.  Y.  661,  43  N.  E.  173,  on  the  sole  ground  that  in  this  particular  case 
there  was  no  uniform  plan  of  restrictions. 

Cannot  be  released  without  consent  of  owners  of  all  lands  in 
development. — Covenants  which  are  entered  into  with  the  de- 
sign to  carry  out  a  general  scheme  for  the  improvement  or  de- 
velopment of  the  land  covered  by  a  map,  enure  to  the  benefit  of 
the  owners  of  all  the  lands  shown  on  the  map,  and  cannot  be 
released  without  their  consent.  A  release  by  the  common  grantor 
is  insufficient. 

McDougall  Y.  Schneider,  134  App.  Div.  208,  118  N.  Y.  Supp.  861. 

Title  only  in  tract  is  necessary;  priority  of  conveyance.--- 
Where  there  is  a  uniform  plan  of  restriction  in  a  tract,  title  to 
land  in  the  tract  is  the  only  requisite  to  support  an  action  to  re- 
strain a  violation,  and  priority  of  conveyance  out  of  them  com- 
mon owner  is  not  necessary.  And  a  life  estate  in  a  portion  of  the 
tract  obtained  by  the  purchase  of  a  dower  interest,  is  sufficient 
to  sustain  such  an  action. 

Brouwer  v.  Jones,  23  Barb.  153. 

An  action  for  injunction  against  the  violation  of  restrictions 
on  a  tract  by  uniform  plan,  can  be  maintained  by  any  lot  owner 
against  another,  whether  the  plaintiff's  conveyance  from  the 
common  grantor  antedates  the  defendant's  or  not.  In  such  a 
case  the  negative  easements  are  reciprocal. 

Landsberg  v.  Roeenwasser,  124  App.  Div.  659,  108  N.  Y.  Supp.  929. 

Restrictions  may  be  enforced  irrespective  of  whether  there  is 
privity  of  contract  or  estate  between  the  parties,  when  they  are 
for  the  benefit  of  the  part  conveyed  as  well  as  the  part  reserved. 

Silberman  v.  Uhrlaub,  116  App.  Div.  869,  102  N.  Y.  Supp.  299. 

Restrictions  can  be  enforced  by  a  subsequent  grantee  of  the 
common  owner  against  a  prior  grantee,  because  they  were  im- 
posed for  the  benefit  of  his  lot. 

Lattimer  v.  Livemiore,  72  N.  Y.  174. 
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Covenants  in  deeds  of  different  lots  are  for  the  mutual  benefit 
of  the  purchasers  of  all  lots  in  the  block;  and  although  a  previous 
purchaser  from  the  owner  of  the  block  cannot  sue  at  law  upon  the 
covenant  in  a  deed  to  a  subsequent  purchaser,  the  court  of 
chancery  may  protect  him  by  injunction  against  the  violation  of 
such  covenant  by  a  subsequent  purchaser. 

Barrow  v.  Richard,  8  Paige  361. 

Restrictions  on  one  parcel  by  a  common  grantor  for  the  bene- 
fit of  his  remaining  property  (which  was  never  restricted),  can- 
not be  enforced  by  mesne  grantees  of  portions  of  the  restricted 
parcel  as  against  each  other. 

Barney  v.  Everard,  32  Misc.  648,  67  N.  Y.  Supp.  635. 

Mutually  enforcible  by  lot  owners.— A  uniform  plan  of  nega- 
tive easements,  such  as  a  setback,  is  mutually  enforcible  by  the 
various  lot  owners. 

Batchelor  v.  ffinkle,  132  App.  Div.  620,  117  N.  Y.  Supp.  642. 

Part  of  tract  only  restricted. — The  conveyance  of  two  hundred 
and  eight  out  of  two  hundred  and  fifty-three  lots  in  a  tract,  re- 
stricted alike,  and  the  balance  witliout  restrictions,  does  not  con- 
stitute a  uniform  plan  of  restrictions  so  as  to  enable  one  lot 
owner  to  restrain  another  from  violating. 

Davidson  v.  Dunham,  169  App.  Div.  207,  144  N.  Y.  Supp.  489. 

The  restriction  of  the  grantor's  remaining  property  is  not 
mutually  enforcible  by  the  owners  of  the  remaining  property; 
but  only  by  the  owners  of  the  property  originally  conveyed. 

Porter  v.  Denny,  170  App.  Div.  646,  156  N.  Y.  Supp.  1016. 

A  variation  in  the  setback  distance  in  some  of  the  deeds  does 
not  destroy  the  uniform  plan. 

Beach  v.  Jenkins,  174  App.  Div.  813,  169  N.  Y.  Supp.  662. 

Must  be  imposed  in  subdivision  deeds.— Restrictions  are  not 
mutually  enforcible  between  grantees  of  a  tract  unless  the 
grantor  imposed  them  in  his  subdivision  deeds, — a  general  re- 
striction in  the  deed  to  the  common  grantor  is  not  enough. 

Equitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661,  43  N.  E.  173. 
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'*'  11.  Nnisances  in  law. 

In  or  near  cities. — Fat  rendering,  bone  boiling,  manufacture 
of  fertilizers  or  any  bnsiness  which  is  a  public  nuisance,  pro- 
hibited within  any  city  or  within  three  miles  of  any  city  limits. 
Not  to  apply  to  certain  up-state  counties. 

L.  1892,  ch.  646,  now  Publio  Health  Law  (L.  1909,  ch.  49),  §  39. 

The  right  to  commit  a  legal  nuisance  cannot  be  acquired  by 
prescription,  or  by  the  undisturbed  use  of  an  offensive  occupa- 
tion for  twenty  years.  But  a  person  may  sleep  on  his  rights  so 
long  as  to  bar  him  &om  equitable  relief  by  way  of  injunction. 

Campbell  t.  Seaman,  63  N.  Y.  668,  aTg  2  T.  A.  C.  231. 

Authorized  by  legislature. — ^It  seems  to  have  been  held  in 
Massachusetts  that  the  legislature  may  authorize  small  but  not 
great  nuisances. 

Bacon  v.  Boston,  164  Mass.  100. 

A  public  garage  is  not  a  public  nuisance,  but  a  necessity. 

Sherman  y.  Leringston,  128  N.  T.  Snpp.  581. 

A  cancer  hospital  in  a  residential  district  is  a  nuisance  per  se. 

Stotler  T.  RocheUe,  83  Kan.  86,  109  P.  788. 

But  a  hospital  for  crippled  children  is  not. 

Hall  y.  House  of  GL  Gilee  the  Cripple,  01  Misc.  122,  154  N.  Y.  Supp.  06,  afT'd 
173  App.  Diy.  048,  168  N.  Y.  Snpp.  1117. 

A  hospital  for  the  treatment  of  tuberculosis  or  infectious  dis- 
eases in  a  residential  district  of  a  city  is  a  nuisance. 

Eyerett  y.  Paachall,  61  Wash.  47,  111  P.  870. 
N.  Y.  L.  J.  (editorial),  Jan.  3,  1011. 

A  livery  stable  is  not  a  nuisance  per  se. 

Stilwell  y.  Buffalo  Riding  Academy,  21  Abb.  N.  C.  472,  4  N.  Y.  Supp.  414. 

A  lunatic  asylum  and  hospital  are  not  nuisances  per  se. 

H«ton  y.  Packer,  131  App.  Diy.  812,  116  N.  Y.  Supp.  46. 


^  See  also  Joyce  on  Nuisance. 
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A  restaurant  is  not  a  nuisance  per  se. 

Whitridge  v.  Park,  100  Misc  367,  aff'd  179  App.  Div.  884,  165  N.  Y.  Supp. 
640. 

12.  By  parol 

A  restriction  agreement  may  bind  real  estate  by  parol,  and  a 

purchaser  having  notice  of  it,  is  bound. 

Hapiard  Homestead  Tract  Asan.  v.  Miller,  6  Misc.  254,  26  N.  Y.  Supp.  1091. 

Void  under  Statute  of  Frauds. — ^An  oral  representation  by  a 
grantor  that  adjoining  lands  owned  by  him  were  subject  to  a  re- 
striction limiting  the  buildings  thereon  to  private  residences,  is 
void  under  the  Statute  of  Frauds.  No  restrictions  were  men- 
tioned in  the  contract  or  deed;  and  the  complaint,  instead  of 
praying  for  an  injunction  against  building,  should  have  asked 
for  a  reformation  of  the  deed. 

Norton  v.  Ritter,  121  App.  Div.  497,  106  N.  Y.  Supp.  129. 

Does  not  affect  bona  fide  purchasebs. — A  lot  subdivision  plan 
outlined  (by  parol)  to  the  first  purchaser,  must  he  followed  by  the 
seller.  (Bid  this  only  affects  land  in  the  hands  of  the  original  seller; 
artd  not  that  in  the  hands  of  bona  fide  purchasers  for  value  without 
notice.) 

Upjohn  V.  Scardale  Co.,  Supreme  Court,  Westchester  County  (unreported). 

13.  Police  power. 

Definition;  validity. — The  court  of  appeals  in  a  case  holding 
invalid  a  municipal  ordinance  limiting  the  height  of  advertising 
signs  says:  **The  police  power,  so  diflBcult  to  define,  but  so  fre- 
quently invoked,  is  confined  to  such  reasonable  restrictions  and 
prohibitions  as  are  necessary  to  guard  public  health,  morals  and 
safety,  and  to  conserve  public  peace,  .order  and  the  general  wel- 
fare. Regulations  and  ordinances  within  such  general  defini- 
tion are  valid.  The  city  may  make  and  enforce  such  regulations 
and  ordinances,  although  they  interfere  with  and  restrict  the  use 
of  private  property.  Compensation  for  such  interference  with 
and  restriction  in  the  use  of  property  is  found  in  the  share  that 
the  owner  enjoys  in  the  common  benefit  secured  to  all.*' 

People  ex  rel.  Wineburgh  Advertising  Co.  v.  Murphy,  195  N.  Y.  126,  131,  88 
N.  E.  17. 
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Restkictioxs  not  incumbrances. — Restrictions  placed  upon  the 
use  of  property  through  the  exercise  of  the  police  power y  are  in  no  way 
incumbrances  on  real  estate.  Liquor  Tax  Law  (L.  1909,  ch.  39),  §  23, 
prohibiting  traffic  in  liquors  in  certain  specified  places  is  an  example  of 
the  exercise  of  such  power. 

A  purchaser  must  take  notice  of  public  statutes  restricting  the 
use  of  premises;  and  such  restrictions  constitute  no  breach  of  the 
covenant  of  warranty. 

Neeson  v.  Bray,  19  N.  Y.  Supp.  841. 

A  violation  of  a  requirement  of  one  of  the  municipal  depart- 
ments, existing  at  the  time  of  the  execution  of  the  contract,  id 
not  a  valid  objection  to  taking  title. 

Kennedy  y.  HoU,  52  Misc.  379,  103  N.  Y.  Supp.  231. 

Tenement  house  violations  are  subjects  of  the  exercise  of  the  police 
power  and  need  not  be  searched  for  unless  an  action  is  pending  therefor 
or  special  threats  are  made  by  the  neighbors. 

Equity  will  not  restrain  a  violation  of  a  mnnicipal  ordinance, 
which  should  prescribe  its  own  penalties. 

Whitridge  v.  Ptairk,  100  Misc,  367,  aff'd  179  App.  Div.  884,  165  N.  Y.  Supp. 
640. 

The  passage  of  the  New  York  city  Building  Zone  Law  by  the 
board  of  estimate  and  apportionment,  between  the  contract  and 
closing  date,  restricting  to  residential  purposes,  property  which 
was  being  purchased  for  business,  affects  marketability  to  such 
an  extent  that  specific  performance  by  the  purchaser  will  not  be 
enforced. 

Anderson  v.  Steinway  k  Sons,  178  App.  Div.  507,  165  N.  Y.  Supp.  608,  aflTd 
221  N.  Y.  639,  117  N.  E.  575. 


14.  Running  with  land. 

Unnecessary  to  insert  them  in  subsequent  conveyances.— Re- 
strictive covenants  create  easements  for  the  benefit  of  other 
land  owners  and  run  with  the  land  and  bind  it,  and  it  is  unneces- 
sary to  insert  them  in  subsequent  conveyances  in  order  to  bind 
subsequent  grantees. 

Birdsall  v.  Tiemann,  12  How.  Pr.  561. 


Digitized  by 


Google 


974  PRACTICAL  REAL  ESTATE  LAW. 

Covenants  when  personal  only,— A  covenant  which  in  its  na- 
ture or  otherwise,  is  personal,  is  not  made  to  run  with  the  land 
by  the  mere  employment  of  the  words  * '  heirs  and  assigns. ' '  They 
cannot  dispense  with  the  necessity  of  some  privity  in  estate. 

Mygatt  V.  Coe,  147  N.  Y.  456,  467,  42  N.  E.  17. 
Clark  V.  Devoe,  126  N.  Y.  120,  26  N.  E.  275. 

The  words  ** heirs  and  assigns"  are  not  controlling,  but  are 
very  influential. 

Ernst  V.  Parsons,  54  How.  Pr.  163. 
See  note  to  13  Abb.  N.  C.  114. 

A  covenant  by  the  grantee,  his  heirs  and  assigns  to  build  a 
building  within  two  years  is  personal  only. 

Booth  V.  Knipe,  178  App.  Div.  423,  165  N.  Y.  Supp.  577. 

A  positive  covenant  to  erect  a  dwelling  is  a  personal  one,  even  though 
by  its  terms  it  runs  with  the  land.  Such  a  covenant  cannot  by  specific- 
ally enforced  and  the  grantee  is  only  liable  for  damages.  But  a  re- 
verter clause  on  breach  of  such  a  covenant  runs  with  the  land. 

Covenants  in  Rochelle  Park  deeds  to  become  members  of  the 
Rochelle  Park  Association,  are  personal  only. 

Rochelle  Park  Assn.  v.  Ensinger,  138  App.  Div.  81,  122  N.  Y.  Supp.  556. 
A  RESTRICTION  THAT  THE  PLANS  OF  A  BUILDING  MUST  BE  APPROVED, 

may  be  disregarded  after  the  building  has  been  erected. 

Covenants  as  to  first  buildings  and  their  uses,  run  with  the 
land  and  can  be  enforced  by  neighboring  owners. 

Booth  V.  Knipe,  225  N.  Y.  390. 


15.  Setback. 

Effect  on  marketability. — ^A  setback  restriction/* is  un- 
doubtedly an  incumbrance  on  the  lots,  restricting  the  owner  in 
the  use  thereof,  and  if  not  excepted  in  the  contract,  nor  known 
to  the  purchaser  when  he  made  it,  justifies  him  in  refusing  to 
perform  it. ' ' 

Matter  of  Whitlock,  32  Barb.  48. 

MaxweU  v.  East  River  Bank,  16  Super.  (3  Boaw.)  124. 
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Any  covenants  which  impose  greater  restrictions  on  the  use  of  land 
than  those  imposed  by  the  law,  render  the  title  unmarketable.  And  this 
is  so  in  spite  of  a  change  in  character  of  the  neighborhood. 

Dethloff  V.  Voit,  172  App.  Div.  201,  158  N.  Y.  Supp.  622. 

In  Krekeler  v.  Aulbach,  51  App.  Div.  591,  64  N.  Y.  Supp.  908, 
a  setback  restriction  was  held  to  be  personal,  for  the  benefit  of 
the  grantor  only,  and  not  an  objection  to  the  title.  This  curious 
case  was  affirmed  by  169  N.  Y.  372,  62  N.  E.  416,  solely  on  the 
ground  that  the  appeal  presented  no  questions  of  law. 

A  setback  violation  on  a  lot  creates  no  incumbrance  on  the 
neighboring  land  which  is  subject  to  the  same  restriction,  so  that 
a  purchaser  thereof  can  reject  the  title. 

Mead  v.  Martens,  21  App.  Div.  134,  47  N.  Y.  Supp.  299,  aff'd  162  N.  Y.  626. 

Fence  considered  building. — ^A  setback  for  a  building  of  fifteen 
feet  from  a  certain  line,  precludes  the  erection  of  a  fence  twenty 
feet  high  within  that  area.  Such  a  fence  is  a  ** building''  within 
the  meaning  of  the  covenant. 

Wright  V.  Bvana,  2  Abb.  Pr.  N.  S.  308. 

Violation  may  be  enjoined. — The  violation  of  a  setback  re- 
striction may  be  enjoined  by  a  lot  owner  on  the  opposite  side  of 
the  street,  holding  under  a  deed  from  the  common  grantor. 

Francis  v.  Ziering,  128  App.  Div.  253,  112  N.  Y.  Supp.  647. 

A  violation  of  setback  restrictions  may  be  enjoined  by  manda- 
tory injunction  even  after  the  house  is  built,  if  previous  warn- 
ing was  given. 

Lyons  v.  Edmonds,  161  App.  Div.  20,  146  N.  Y.  Supp.  277. 

A  setback  is  not  affected  by  a  change  in  the  character  of  the 
neighborhood  from  residence  to  business,  because  a  setback  may 
be  just  as  valuable  for  business  as  for  residential  purposes. 

Zipp  V.  Barker,  40  App.  Div.  1,  57  N.  Y.  Supp.  569,  aflfd  166  N.  Y.  621. 

Projections. — ^A  veranda  or  porch  is  a  part  of  the  dwelling 
house  within  the  meaning  of  a  covenant  that  ^^  every  dwelling 
house  shall  be  erected  not  nearer  than  twenty-five  (25)  feet  of 
the  front  street  line  of  the  lot.'' 

McDonald  v.  Spang,  56  Misc.  J32,  105  N.  Y.  Supp.  617. 
Hanson  v.  Underbill,  Westchester  County   (unreported). 
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A  setback  to  a  building  of  twenty-two  feet  includes  porches 
but  not  steps  or  ornamental  projection. 

Schermerhorn  t.  Bedell,  163  App.  Div.  445,  148  Supp.  896,  affM  221  N.  Y. 

636.  116  N.  E.  1074. 
Cgontz  Land  Co.  v.  Johnson,  168  Penn.  St.  178. 

In  Massachusetts  the  courts  have  held  that  an  ordinary  porch 
within  the  restricted  area,  is  a  violation. 

Bagnall  t.  Davies,  140  Mast.  76. 
Reardon  v.  Murphy,  163  Mass.  601. 

A  violation  of  a  setback  restriction  by  steps  of  about  four  feet, 
where  the  restrictions  do  not  mention  steps,  is  not  substantial. 
So  also  an  ornamental  projection  except  a  veranda, 

Adams  v.  Howell,  68  Misc.  436,  108  N.^.  8upp.  046. 

A  balcony  projected  from  the  front  wall  of  a  house,  is  not  a 
violation. 

Perkins  t.  Codington,  27  Super.  (4  Rob.)  647. 

The  wall  of  a  bay  window  extending  from  the  ground  to  the 
roof,  is  a  part  of  the  ** front  wall''  of  the  house  within  the  mean- 
ing of  a  setback  restriction. 

Levy  V.  Schreyer,  19  Misc.  227,  43  N.  T.  Supp.  199,  aff'd  on  this  point  27  App. 
Div.  282,  60  N.  Y.  Supp.   684,  177  N.  Y.  293,  69  N.  E.  698. 

And  in  Massachusetts  even  if  it  does  not  go  within  four  feet  of 
the  ground  it  is  a  violation. 

Sanborn  v.  Rice,  129  Mass.  387,  397. 

The  erection  within  the  prohibited  area  of  bay  windows  hav- 
ing their  foundations  on  the  ground,  is  a  violation  .of  a  covenant 
against  building  within  a  certain  distance  of  the  front  line. 

Dubois  V.  Darling,  44  Super.  (12  J.  &,  S.)  436. 

A  second  story  gable  end  of  a  house  projecting  thirteen  inches, 
is  a  violation. 

Skinner  v.  Allison,  64  App.  Div.  47,  66  N.  Y.  Supp.  288. 

So  is  an  overhang  of  the  second  story  over  the  porch,  even  though  the 
porches  themselves  are  expressly  excepted  from  the  setback. 
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A  setback  of  a  front  line  of  a  dwelling  house  is  not  violated  by 
an  awning  extending  for  a  part  of  the  width  of  the  building,  to 
the  curb  line,  a  distance  of  thirteen  feet  beyond  the  setback  line, 
supported  on  posts,  and  roofed  over  with  translucent  glass.  But 
a  stoop  might  violate  it. 

Olcott  V.  Knapp  A.  Co.,  96  App.  Div.  281,  89  N.  Y.  201,  ard  185  N.  Y.  584. 

Building  entirely  underground. — A  setback  of  sixty  feet  by  an 
ouibuilding  is  not  violated  by  a  garage,  entirely  underground  with  only 
the  front  wall  on  the  street  visible.  A  building  in  a  setback  means  only 
a  structure  erected  above  the  ground. 

The  meaning  of  **fronting.''— Lots  twenty-five  by  ninety-six 
feet  on  comers  are  construed  to  front  on  the  street  where  the 
narrow  frontage  is  within  the  meaning  of  a  setback  covenant. 

Clark  T.  New  York  Life  Ins.  k  Trust  Co.,  M  N.  Y.  83. 

But  the  **  front  line'^  of  a  lot  facing  on  three  streets,  must  be 
construed  to  mean  any  one  (otherwise  all)  of  the  street  lines. 

Beach  v.  Jenkins,  174  App.  Div.  813,  159  N.  Y.  Supp.  652. 

"  Facing  "  in  a  setback  means  the  same  as  "  fronting  "  and  on  a  cor- 
ner lot,  the  building  need  not  set  back  from  the  wide  frontage  side  street. 

"  Front  line  ''  in  a  setback  means  the  front  line  of  a  piazza  or  other 
substantial  part  of  a  house;  and  a  mere  open  stoop  without  a  roof  is  not 
included. 

Front  line  of  a  house  refers  to  the  wall  of  the  house  and  not  the 
porch,  where  aU  the  lots  are  built  on  and  all  the  houses  have  the  porches 
over  the  line. 

A  SETBACK  from  EITHER  SIDE  LINE  OF  A  LOT  includcs  the  Setting 
back  from  the  side  street  line  of  a  comer  lot. 

A  setback  of  twenty-five  feet  from  the  line  of  the  street  in  front  of  or 
adjoining  the  premises,  includes  both  streets  on  a  comer  lot. 

From  street  line. — A  setback  of  thirty  feet  from  a  curb  line,  when 
there  is  no  curb  in  the  ground,  and  no  curb  line  established  or  shown 
On  any  map,  is  void  for  indefiniteness. 

An  act  of  the  legislature  forbidding  lot  owners  to  build  within 
thirty  feet  of  the  street,  is  unconstitutional  unless  compensation 
is  provided. 

People  ex  rel.  Dilzer  v.  Calder,  89  App.  Div.  603,  85  N.  Y.  Supp.  1016. 
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BiU  a  setback  of  tweniy-five  feet  from  the  street  line  of  a  comer 
lot  which  is  only  twenty-five  feet  wide,  applies  only  to  the  front  line 
of  the  lot  and  not  to  the  side  line;  as  otherwise  there  would  practically 
be  a  confiscation  of  the  lot  for  building  purposes. 

A  covenant  that  each  dwelling  house  shall  not  be  erected 
nearer  than  twenty-five  feet  to  the  front  street  line  of  a  lot, 
cannot  be  evaded  by  subdividing  a  comer  lot,  and  building  on 
the  rear  of  it  a  house  fronting  on  the  side  street  and  less  than 
twenty-five  feet  therefrom.  Building  in  such  a  way  changes  the 
frontage  of  the  lot,  and  the  restriction  applies  to  every  square 
foot  of  the  land  conveyed.  And  this  was  held  so  even  though 
the  side  street  in  question  never  formed  part  of  the  tract  con- 
veyed, but  only  bounded  it;  for  the  intention  was  to  preserve  a 
clear  space  of  twenty-five  feet  in  front  of  each  house. 

Adams  v.  Howell,  58  Misc.  436,  108  N.  Y.  Supp.  945. 

A  restriction  that  any  building  shall  be  on  a  line  distant  fifteen  feet 
from  the  street,  is  not  materially  violated  by  a  building  seventeen  feet 
back  from  ajid  not  parallel  to  the  street. 

But  a  covenant  that  the  wall  of  a  building  shall  stand  five  ieet 
from  the  north  line  of  the  plot  means  just  five  feet  and  not 
twenty  feet;  and  where  there  is  a  uniform  plan,  the  fact  that  one 
of  the  deeds  says  at  least  five  feet,  makes  no  difference. 

Thompson  v.  Miller,  161  App.  Div.  98,  146  N.  Y.  Supp.  438. 

Eflfect  of  widening  street. — The  object  of  the  setback  is  to 
have  a  clear  space  between  the  front  of  the  building  and  the 
street  line ;  and  it  will  be  deemed  that  the  intention  was  to  have 
all  dwellings  set  back  the  required  distance  from  the  street  line 
as  located  at  the  time  when  the  setback  was  imposed. 

McDonald  v.  Spang,  55  Misc.  332,  106  N.  Y.  Supp.  617. 

Steeet  corner  with  curve. — Within  the  meaning  of  setback  re- 
strictions a  street  corner^  where  there  is  a  curve  with  a  uniform  radius, 
is  the  center  line  of  the  length  of  the  curve. 

Releases  of  a  setback  v^iolation  are  not  presently  necessary  from  any 
owner  beyond  where  an  encroaching  building  intervenes,  because  no  more 
than  nominal  damages  would  be  justified  and  the  court  would  never 
under  such  circumstances,  order  the  removal  of  the  violating  building. 
But  if  the  intervening  building  bums  down  or  is  removed,  the  owners 
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beyond  can  enforce  their  rights  exactly  as  though  it  had  never  existed. 
Unmarketability  cannot  be  cured  on  this  principle. 

16.  On  npland  cover  land  under  water. 

Xiand  added  by  accretion  bound. — ^Restrictive  covenants  in  a 
deed  of  land  bounded  by  the  ocean,  bind  land  added  to  the 
original  shore  line  by  accretion  from  the  ocean. 

Levy  Y.  Halcyon  Casino  Hotel  Co.,  45  Misc.  289,  92  N.  Y.  Supp.  231. 

Restrictions  on  upland  are  enf  orcible  on  the  land  under  water 
in  front  thereof.  The  word  ** premises^'  should  be  construed  as 
including  not  only  the  dry  land  included  within  the  terms  of  the 
description,  but  all  rights  in  property  of  the  nature  of  land 
which  belonged  to  the  grantees  therein  named  by  virtue  of  their 
title  to  the  upland.  A  violation  of  covenants  by  building  below 
high  water  mark  was  enjoined. 

Silbennan  v.  Mayer,  48  Misc.  468,  96  N.  Y.  Supp.  928,  afTd  116  App.  Diy.  869. 

17.  Violators  cannot  enforce;  but  violations  may  be  suffered  to 

exist. 

Equity  will  not  grant  injunctive  relief  against  a  violation 
where  the  plaintiff  has  himself  violated. 

Coates  V.  Cullingford,  147  App.  Div.  39,  131  N.  Y.  Supp.  700. 
Moore  v.  Murphy,  89  Hun  176,  34  N.  Y.  Supp.  1130. 

Schermerhorn  v.  Bedell,  163  App.  Div.  445,  148  N.  Y.  Supp.  896,  aflTd  221 
N.  Y.  636,  116  N.  E.  1074. 

BlU  this  is  a  poor  principle  on  which  to  pass  titles,  because  there  is 
always  vacant  land  toith  the  violating  building  which  would  not  be\ 
bound  in  the  hands  of  a  new  owner.  Furthermore  the  violating  build- 
ing may  be  torn  down  or  bum  or  be  removed. 

The  grantee  of  a  vacant  lot  from  one  who  owns  a  violating  lot, 
may  complain. 

New  York  Chemical  Co.  v.  Hallock,  16  N.  Y.  Supp.  517. 

One  who  violates  a  covenant  in  one  respect,  cannot  get  an 
injunction  against  one  violating  it  in  another  respect. 

Alvord  V.  Fletcher,  28  App.  Div.  493,  51  N.  Y.  Supp.  117. 
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Rights  of  violator. — But  it  by  no  means  follows  that  a  gross  viola* 
Hon  can  be  passed  without  a  release  from  a  slight  violator;  because  the 
latter  although  he  might  net  be  able  to  enjoin  the  violation  might  never- 
iheles^-recover  damages  in  an  action  at  law. 

The  violation  of  a  restriction  by  a  lot  owner  is  a  conclusive  act 
evidencing  his  intention  to  disregard  and  nullify  the  restriction; 
and  he  cannot  thereafter  enforce  it  against  a  neighbor. 

Pappas  V.  Excelsior  Brewing  Co.,  170  App.  Div.  692,  166  N.  Y.  jSupp.  845. 

Suffering  violations  to  exist. — ^Restrictions  can  be  enforced 
although  the  plaintiff  has  suffered  other  violations  by  the  same 
person  and  other  persons,  to  exist  without  question. 

Lattimer  v.  Livermore,  6  Daly  601,  mod.  72  N.  Y.  174. 

It  is  not  necessary  that  the  plaintiff  should  take  notice  of 
every  violation  in  order  to  have  the  benefit  of  restrictive 
covenants.  He  may  take  no  notice  of  violations  not  especially 
offensive  to  him,  without  losing  his  right  to  enforce  the  restric- 
tions as  against  especially  offensive  violations. 

De  Lima  v.  Mitchell,  49  Misc.  171,  98  N.  Y.  Supp.  811. 

Levy  v.  Halcyon  Casino  Hotel  Co.,  46  Misc.  289,  92  N.  Y.  Supp.  231. 

Rowland  v.  Miller,  139  N.  Y.  93,  34  N.  E.  765. 


RETROACTIVE. 

(See  Statutes.) 


REVERSION. 

(See  Condition;  Streets.) 


REVISED  STATUTES. 

(See  Statutes.) 
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REVIVOR. 

(See  Action.) 


RIGHT  OF  WAY. 

(See  Easements.) 


RIPARIAN  RIGHTS. 

(See  Water.) 


Roons. 

(See  Lease.) 


RULE  OF  PROPERTY. 

(See  Real  Estate.) 


RUNNING  WITH  LAND. 

(See  Restrictive  Covenants.) 


SALE. 

(See  Contract;  Foreclosure;  Infants.) 
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SALE  TO  PAT  DEBTS. 

(See  Decedent's  Debts;  Dower.) 


SALE  WHEN  SEHAINDERS  ABE  NOT  FULLY  VESTED. 

(See  Life  Tenancy  Proceeding.) 


SATISFACTION  PIECE. 

(See  Mortgage.) 


SATISFACTOBT. 

(See  Contract.) 


SATISFACTOBT  TITLE. 

(See  Marketability.) 


SATUBDAT. 

(See  Holiday.) 
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*  SCHOOL. 

School  collector  s  bonds  are  not  liens  on  beal  estate  of  either 
the  collector  or  his  bondsmen,  becavse  the  statute  doesfiot  make  them  so. 

School  districts  can  only  convey  real  estate  on  the  vote  of  the 
district  inhabitants. 

Corporate  powers  d  school  district  and  union  free  school  dis- 
trict.— A  school  district  is  a  quasi  corporation,  with  no  powers 
except  special  ones  conferred  by  statute;  while  a  union  free 
school  district  is  a  proper  corporation,  with  the  general  powers 
conferred  on  corporations. 

Chrigstrom  t.  MeGregor,  74  Hun  343,  26  N.  Y.  Bapp.  517. 
Bassett  v.  Fish,  76  N.  Y.  303. 

''School  districts  are  quasi  corporations,  and  the  inhabitants 
thereof  possess  only  such  powers  as  are  expressly  conferred  upon 
them  by  law.'* 

Gibson  v.  Roach,  2  App.  Div.  86,  37  N.  Y.  Supp.  567. 

A  school  district  incorporation  may  be  presumed  after  it  has 
used  corporate  functions  for  over  forty  years.  Corporations 
may  exist  by  prescription,  which  presupposes  an  authorized  and 
legitimate  creation. 

Robie  T.  Sedgwick,  35  Barb.  319,  aff'd  4  Abb.  Ct.  App.  Dec.  73. 

Transfer  of  territory  or  abolition  of  district. — The  legislature 
has  power  to  transfer  part  of  the  territory  to  another  district; 
to  merge  it  into  another  district;  or  to  abolish  the  district 
altogether. 

Board  of  Education  v.  Board  of  Education,  76  App.  Div.  355,  78  N.  Y.  Supp. 
622,  ard  179  N.  Y.  566,  71  N.  E.  1128. 

Powers  of  trustees. — *'The  trustees  of  a  school  district  are 
confined  strictly  to  the  authority  conferred  upon  them  by 
statute.'* 

Haley  t.  Whitney,  63  Hun  119,  6  N.  Y.  Supp.  342. 

A  deed  to  school  trustees  containing  in  the  habendum  the 
words:  ''upon  which  to  erect  a  school  house/*  merely  states  the 


*  See  also  Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919. 
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use  to  which  the  trustees  intend  to  put  the  lot,  and  is  no  condi- 
tion, covenant  or  restriction  on  the  property. 

Board  of  Education  v.  Reilly,  71  App.  Div.  468,  75  N.  Y.  Supp.  876. 

Priob  to  1909  THE  SALE  OF  SCHOOL  PROPERTIES  required  the  consent 
of  the  school  commissioners  of  the  district.  See  L.  1894,  ch.  556,  tit. 
7,  art.  2,  §§  19,  20.    Btd  not  since  that  time. 

School  trustees  cannot  sell  real  estate  on  the  authority  of 
a  vote  of  a  school  meeting  held  eleven  years  previovsly.  The  authoriza- 
tion lapsed  in  thai  time. 

The  township  tcuool  law,  L.  1917,  ch.  328,  in  effect  May  2,  1917, 
was  an  imendmcnt  of  the  Education  Law  (L.  1910,  ch.  140),  adding 
art.  11a  thereto.  The  intent  of  the  legislature  was  to  establish  a  uni- 
form system  of  school  government  throughout  the  state,  under  the  su- 
pervision of  the  commissioner  of  ed%ication. 

It  affects  only  towns,  and  repeals  all  local  laws  regarding  the  levy  and 
collection  of  school  taxes. 

The  provisions  of  §  346,  subd.  1,  that  the  board  of  education 
shall  levy  the  taxes  within  ten  days  after  September  1  in  each 
year,  are  directory  only. 

Opinions  of  Atty.  Gen.,  Aug.  26,  1917. 

And  the  taxes  do  not  become  liens  until  actually  levied: 
L.  1917,  ch.  328,  is  constitutional  and  valid. 

Brown  v.  Bunselmeyer,  101  Miac.  625,  167  N.  Y.  Supp.  993. 

L.  1917,  ch.  328,  was  repealed  by  L.  1918,  ch.  199. 
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*SEAL. 

1.  In  general. 

2.  Lack  of  seal  on  deeds  prior  to  1896. 

3.  Statutes. 

1.  In  general 

Several  persons  may  use  same  seal — It  is  well  settled  that  the 
several  persons  who  execute  a  sealed  instrument,  may  use  or 
adopt  the  same  seal. 

Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  36,  41. 

Van  Alstyne  v.  Van  Slyck,  10  Barb.  383. 

Rusling  T.  Union  Pipe  &  Const.  Co.,  5  App.  Div.  448,  39  N.  Y.  Supp.  216,  aff'd 

168  N.  Y.  737. 
Townsend  v.  Hubbard,  4  Hill  351,  357. 

Where  there  are  several  grantors  in  a  deed,  and  the  record  shows  a 
smaller  number  of  seals  than  there  are  grantors,  each  one  of  those  grant- 
ors who  did  not  seal,  is  presumed  to  have  adopted  one  of  the  seals  shown 
by  the  record. 

The  NECESSITY  OF  A  SEAL  TO  A  CONVEYANCE  OF  LAND^  HAS  BEEN  EN- 
TIRELY ABOLISHED  by  Statute.  Former  Real  Property  Law,  §  208,  in 
effect  Oct.  1, 1896.  The  history  of  the  sealing  of  deeds  from  the  earliest 
times,  given  by  Judge  Oaynor  in  Leask  v.  Horton,  39  Misc.  144,  79 
N.  Y.  Supp.  148. 

A  scroll  was  first  allowed  in  the  place  of  a  seal  on  deeds  by 
individuals,  by  the  Statutory  Construction  Act,  L.  1892,  ch.  677, 
in  effect  May  18,  1892. 

A  good  assignment  of  a  mortgage  debt  can  be  made  by  an  in- 
strument without  a  seal. 

Gillett  V.  Campbell,  1  Denio  520. 

And  even  without  a  writing. 

Runyan  v.  Mersereau,  11  Johns.  634. 

An  assignment  of  a  lease  is  good,  without  a  seal. 

Holliday  v.  Marshall,  7  Johns.  211. 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  28,  p.  1063,  Bk.  29,  p.  609. 
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Estates  less  than  freehold. — '^  A  seal  is  necessary  only  to  a  con- 
veyance of  a  freehold  estate  in  land.  Estates  less  than  freehold 
may  be  created  or  assigned  by  deed  or  writing  without  seal.  A 
lease  for  any  number  of  years  may  be  created  or  assigned  by 
writing  without  a  seal;  because  it  is  a  chattel  real  and  not  a  free- 
hold estate." 

Warren  v.  Leland,  2  Barb.  613,  618. 

Mortgage. — A  seal  is  not  necessary  to  a  mortgage,  where  the 
instrument  expresses  a  consideration,  sinqe  Oct.  1,  1896. 

Hebum  v.  Reynolds,  73  Misc.  73,  132  N.  Y.  Supp.  460. 

Wills. — A  seal  is  not  requisite  to  any  will. 

Matter  of  Diez,  60  N.  Y.  88. 

When  a  cobporation  has  no  seal,  none  is  necessary  in  its  deed, — 
not  even  that  of  its  aclcnowledging  officer. 

The  failure  of  the  record  to  show  on  a  county  clerk's  certifi- 
cate, is  not  fatal  if  a  seal  is  recited. 

Thorn  v.  Mayer,  12  Misc.  487,  33  N.  Y.  Supp.  664. 

Consideration. — The  presence  of  a  seal,  and  the  acknowledg- 
ment of  the  receipt  of  $1,  import  a  consideration. 

Parsons  v.  Teller,  111  App.  Div.  637,  641,  97  N.  Y.  Supp.  808,  revM  188  N.  Y. 
318,  on  the  facts  only. 

2.  Lack  of  seal  on  deeds  prior  to  1896. 

A  deed  without  a  seal  was  a  conveyance  of  the  equitable  title; 
could  be  lawfully  recorded;  and,  when  recorded,  was  notice  of 
the  conveyance  to  all  persons  dealing  with  the  property.  It  was 
also  prima  facie  proof  of  the  consideration  mentioned  in  it. 

Todd  V.  Eighmie,  4  App.  Div.  9,  38  N.  Y.  Supp.  304. 
Grandin  v.  Hernandez,  29  Hun  899. 

The  absence  of  a  seal  on  the  record  of  a  deed,  was  fatal,  except 
as  it  was  notice  of  the  conveyance  of  an  equitable  interest.  But 
the  defect  was  cured  by  the  subsequent  record  of  the  same  deed 
showing  a  seal. 

Todd  V.  Union  Dime  Savings  Institution,  118  N.  Y.  337,  23  N.  E.  299. 
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The  recording  of  a  deed  without  a  seal,  operated  as  a  notice  of 
a  conveyance  of  the  equitable  title  for  a  consideration,  to  a  sub- 
sequent purchaser  of  the  same  interest  from  the  same  grantor. 
The  absence  of  a  seal  on  the  record  of  a  deed,  is  not  aflBrmative 
evidence  of  the  absence  of  a  seal  at  the  time  the  deed  was  made; 
especially  if  a  seal  is  recited. 

Dana  v.  Jones,  91  App.  Div.  496,  86  N.  Y.  Supp.  1000. 

Todd  V.  Union  Dime  Savings  Institution,  118  N.  Y.  337,  343,  23  N.  E.  299. 

Where  a  seal  is  absent  from  an  instrument  required  to  be  under 
seal,  but  it  shows  upon  its  face  that  the  party  executing  it  in- 
tended to  seal  it, — the  letters  L.  S.  in  brackets  following  the 
signature, —  a  court  of  equity  will  assume  that  it  is  sealed,  and 
grant  the  same  relief  as  though  a  common  law  seal  was  attached. 

Barnard  v.  Gantz,  140  N.  Y.  249,  258,  35  N.  £.  430. 

Deed  constituted  contract  of  purchase.— Although  a  deed 
without  a  seal  could  not  pass  the  legal  title  to  real  estate,  yet  it 
was  suflBcient  to  constitute  it  a  contract  of  purchase  and  sale  be- 
tween the  parties;  and  the  grantee  could  enforce  his  equities  by 
compelling  the  grantor  to  execute  a  proper  conveyance. 

Henry  v.  Root,  33  N.  Y.  526. 

3.  Statutes. 

Code  of  Civil  Procedure,  §  840. — A  seal  upon  an  executory  in- 
strument is  only  presumptive  evidence  of  suflScient  considera- 
tion, which  may  be  rebutted  as  if  the  instrument  were  not  sealed. 

Amended  by  L.  1877,  ch.  416,  by  adding  the  words  **  hereafter 
executed.  *' 

A  mortgage  is  such  an  executory  instrument. 

Baird  v.  Baird,  81  Hun  300,  30  N.  Y.  Supp.  786,  affM  145  N.  Y.  659,  40  N.  E. 
222. 


SEARCH. 

(See  Recording;  Taxes;  Title  Insurance.) 


SEIZIN  COVENANT. 

(See  Deed.) 
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SEPARABILITY  OF  TRUSTS. 

(See  Suspension  of  Alienation.) 


SERVICE. 

(See  Infant;  Publication;  Sheriff;  Summons.) 


SETBACK. 

(See  Restrictive  Covenants.) 


SETTLING  ESTATES. 

(See  Surrogate's  Court.) 


*  SHELLT'S  CASE. 

The  rule  is  that:  *^When  the  ancestor  by  any  gift  or  convey- 
ance takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited,  either  mediately  or  inmiediately,  to  his 
heirs,  in  fee  or  in  tail,  the  heirs  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase."  It  was  abolished  by  the  Re- 
vised Statutes.  Therefore,  under  a  devise  during  life,  and  then 
to  the  heirs  of  the  devisee, — in  a  will  which  took  effect  before 
the  Revised  Statutes,  the  first  devisee  took  an  estate  in  fee  abso- 
lute. Under  the  rule  in  Shelly 's  Case,  this  created  an  estate  tail 
in  the  first  devisee ;  and*under  the  statute  abolishing  estates  tail, 
passed  in  1786  (ch.  12),  it  was  turned  into  a  fee. 

Brown  v.  Lyon,  6  N.  Y.  419. 


•  See  also  Schouler  on  Wills  (5th  cd.). 
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The  rule  in  Shelly's  Case  was  in  force  in  New  York  until  the 
Bevised  Statutes. — **  Whenever  there  is  a  limitation  to  a  man 
which,  if  it  stood  alone,  would  convey  to  him  a  particular  estate 
of  freehold  followed  by  a  limitation  to  his  heirs  or  to  the  heirs 
of  his  body  (or  equivalent  expressions),  either  immediately  or 
after  the  interposition  of  one  or  more  particular  estates,  the  ap- 
parent gift  to  the  heirs,  or  heirs  of  the  body,  is  to  be  construed 
as  a  limitation  of  the  estate  of  the  ancestor,  and  not  as  a  gift  to 
his  heirs/'  And  the  statute  of  1786  (ch.  12),  abolishing  entails, 
vested  the  fee. 

Seaman  v.  Harvey,  16  Hun  71. 

The  rule  in  Shelly 's  Case  dominated  prior  to  the  Revised 
Statutes. 

Spader  v.  Powers,  56  Hun  153,  9  N.  Y.  Supp.  39. 

The  rule  only  applies  to  a  limitation  of  a  remainder  to  the 
heirs  or  to  the  heirs  of  the  hody,  of  the  first  taker.  It  does  not 
apply  to  the  words  issue  of  the  first  taker  who  survive  him.  In 
the  latter  case,  the  word  issue  is  a  word  of  purchase,  and  not  of 
limitation. 

Cuahney  y.  Heniy,  4  Paige  345,  353. 

The  rule  does  not  apply  where  the  words  children,  issue,  sons, 
etc.,  are  used;  but  only  to  the  words  heirs,  or  heirs  of  the  body. 
The  rule  is  that  when  an  ancestor  takes  an  estate  of  freehold, 
with  remainder  to  his  heirs  or  the  heirs  of  his  body,  such  re- 
mainder vests  in  the  ancestor  himself;  and  the  heir,  when  he 
takes,  shall  take  by  descent  from  him,  and  not  as  purchaser. 

Poet  V.  Post,  47  Barb.  72. 

Before  the  Revised  Statutes  a  devise  to  a  person  without 
words  of  inheritance  or  limitation,  carried  a  life  estate  only. 
But  the  courts  sometimes  construe  an  intent  to  give  a  fee  in  such 
cases.  The  rule  in  Shelly 's  case  does  not  apply  where  the  word 
children  is  used,  as  that  is  not  equivalent  to  heirs. 

Provooat  v.  Calyer,  62  N.  Y.  545. 
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SHERIFF. 

(See  Execation  Sale.) 

Blay  complete  execution  of  fieri  facias  after  going  out  of 
office. — ''When  the  sheriff  has  commenced  the  execution  of  a 
writ  of  fieri  facias  before  he  goes  out  of  office,  he  may  complete 
it  afterwards;  .  .  .  This  rule  of  the  common  law  has  now 
been  carried  into  a  statute.    (2  R.  S.,  439,  §  71.) '' 

Wood  V.  Colvin,  5  Hill  228,  231. 

Execution  of  sheriff's  deed  by  deputy  or  under-sheriff.— A 

sheriff's  deed  may  be  executed  either  by  the  sheriff  or  his  deputy. 

Gorham  t.  Gftle^  7  Cow.  739,  745. 

A  sheriff's  deed  can  be  executed  by  deputy  or  under-sheriff,  in 
the  name  and  on  behalf  of,  his  principal.  *'A  sale  and  the  con- 
summation of  that  sale  by  deed,  are  acts  that  the  sheriff  may  do 
by  deputy.  The  law  does  not  require  them  to  be  done  by  the 
sheriff  in  person." 

Jackson  v.  Bush,  10  Johii9.  223. 

People  ex  rel.  McAllister  v.  Lynch,  68  N.  Y.  473. 

A  deputy  sheriff  may  sell  lands  under  execution,  and  execute 
the  deed  to  the  purchaser  in  the  name  of  the  sheriff;  and  it  is 
not  necessary  to  show  any  special  authority  from  the  sheriff  to 
the  deputy. 

Jackson  v.  Davis,  18  Johns.  7. 

People  ex  rel.  McAllister  v.  Lynch,  68  N.  Y.  473. 

Certificate  of  service  as  proof. — A  sheriff '.s  certificate  of  ser- 
vice is  good  in  our  own  state  as  proof,  because  he  is  acting  under 
his  official  oath;  but  a  sheriff  of  a  foreign  state  making  a  ser- 
vice, does  so  as  a  private  individual,  and  should  make  his  af- 
fidavit of  service. 

Thurston  v.  King,  1  Abb.  Pr.  126. 
Morrell  v.  Kimball,  4  Abb.  Pr.  362. 

A  sheriff's  certificate  of  service  made  outside  of  his  own 
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county,  is  a  nullity,  because  he  cannot  perform  official  acts  out- 
side of  his  county.  IX  he  makes  a  service  in  anotherNcounty,  he 
should  make  the  ordinary  affidavit  of  service  as  an  individual. 

Farmers'  Loan  &  Trust  Co.  v.  Dickson,  9  Abb.  Pr.  61. 


SHORE. 

(See  Water.) 

SIDEWALKS. 

(See  Streets.) 
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SIGNATURE. 


1.  In  general. 

2.  Execution. 


1.  In  general. 

The  pres^tation  by  a  testator  of  a  will  to  the  witnesses  with 
'the  signature  in  plain  sight,  is  a  substantial  acknowledgment  of 
the  signature. 

Matter  of  Lang,  9  Misc.  521. 

A  crossmark  is  a  signature.  L.  1892,  ch.  667,  §  12  (now  Gen- 
eral Construction  Law,  L.  1909,  ch.  27,  §  46). 

Handwriting  of  signatures  can  ^e  proved  by  comparison  with 
other  signatures,  by  L.  1880,  ch.  36. 

The  signature  to  a  mortgage  need  not  be  in  the  handwriting 
of  the  mortgagor.  If  he  directs  another  to  sign  his  name,  or 
assents  to  such  signing,  and  afterwards  acknowledges  the  execu- 
tion thereof,  it  is  a  legal  execution. 

Albany  Co.  Sav.  Bk.  v.  McCarty,  71  Hun  227,  24  N.  Y.  Supp.  991,  rev'd  on 
ano.  ground  149  N.  Y.  71,  43  N.  E.  427. 


Stamping  one's  name  with  a  rubber  stamp  or  by  a  typewriter, 
is  a  proper  signature  to  a  contract  for  the  sale  of  real  estate,  if  it 
is  done  by  the  person  or  someone  with  authority  from  him. 

Landeker  v.  Co-operative  Building  Bank,  71  Misc.  517,  130  N".  Y.  Supp.  780. 

Indorsement  in  pencil. — **It  has  been  expressly  decided  that 
an  indorsement  written  in  pencil  is  suflScient." 

Brown  v.  Butchers  &  Drovers'  Bank,  6  Hill  443. 

2.  Execution. 

Person  signing  but  not  mentioned  in  instrument. — A  person 
who  is  not  named  in  the  body  of  an  instrument,  but  signs  his 
name  thereto  before  delivery,  is  to  be  held  liable  as  a  party  to 
the  contract. 

Electric  Carriage  C.  &  8.  Co.  t.  Hernuin,  67  Misc.  394,  123  N.  Y.  Supp.  231. 
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Signature  to  an  instrument  binds  the  signer,  although  he  is 
not  mentioned  therein. 

Parks  V.  Brinkerhoff,  2  HUl  663. 

Hauck  V.  Craighead,  8  Hun  £87,  rer'd  on  ano.  ground  67  N.  Y.  432. 

The  execution  of  a  bond  by  a  party  not  named  in  it,  never- 
theless binds  him.  A  full  intent  to  be  bound  by  the  terms  of  the 
bond,  is  plain  from  the  act  of  executing  it. 

Ex  parte  Fulton,  7  Cow.  484. 

The  execution  of  an  instrument  by  a  person  not  named  therein, 
binds  him.  An  individual  executing  an  instrument  already 
signed  by  others  who  are  named  as  parties  to  it,  thereby  becomes 
a  party  to  it,  and  is  bound  by  it,  although  he  is  not  named  in 
the  body  of  the  writing. 

Perkins  v.  Goodman,  21  Barb.  218. 

But  it  is  very  dovhtful  if  the  record  of  an  insti^ument  executed  by  a 
party  not  named  in  it,  is  good  as  against  that  person;  hecatise  that  por- 
tion of  the  certificate  of  acknowledgment  which  states  "  described  in," 
is  false.  And  it  probably  would  not  be  indexed  against  such  a  person 
as  grantor. 

The  execution  of  a  deed  individually  by  a  person  acting  in  an 
official  capacity,  is  good  if  such  official  capacity  is  referred  to  in 
the  body  of  the  deed. 

Myera  v.  Mutual  Life  Ins.  Co.,  82  Hun  321,  aflTd  9»  N.  Y.  1,  1  N.  E.  33. 
Wright  V.  Syracuse,  0.  A  N.  Y.  R.  Co.,  92  Hun  32,  36  N.  Y.  Supp.  901. 

When  an  instrument  is  executed  by  several  persons,  a  legal 
presumption  may  be  allowed,  in  the  absence  of  distinct  pro'bf , 
that  the  execution  was  contemporaneous  by  all,  under  one  gen- 
eral influence  and  one  general  consideration;  although  the  loca- 
tion of  the  names  on  the  paper  might  indicate  a  signing  one 
after  the  other. 

Hall  V.  MerriU,  18  Super.  (6  Bosw.)  266,  18  How.  Pr.  1,  9  Abb.  Pr.  116. 

Signature  at  end  of  verification,  but  not  signed  to  petition. — 

**The  petition  was  verified,  and  the  signatures  of  the  petitioners 
were  at  the  end  of  the  verification,  and  their  names  were  not 
signed  to  the  petition.    But  this  was  not  a  jurisdictional  defect. 
63 
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If  it  was  a  defect  at  all,  it  was  only  an  irregularity. ' '    This  was  a 
petition  in  summary  proceedings. 

Chadwick/r.  Spargur,  1  Civ.  Proc.  R.  422. 

Failure  to  read  instrument  signed. — The  execution  of  an  in- 
strument makes  a  person  liable  on  it,  even  though  he  failed  to 
read  it;  if  no  fraud  was  exercised  in  inducing  him  to  execute. 

Wilcox  V.  Schissler,  55  Mont.  246,  175  Pac.  889. 
N.  Y.  L.  J.  (editorial),  Jan.  18,  1919. 


SLANDER  OF  TITLE. 

(See  Real  Estate.) 


SLAVES. 


The  history  of  the  legislation  in  this  state  regarding  the  rights 
of  slaves  to  hold,  convey  and  transmit  real  estate  by  descent, 
is  given  and  considered  in  Arents  v.  Long  Island  R.  Co.,  156  N. 
Y.  1,  50  N.  E.  422. 

The  act  of  Feb.  17,  1809  (ch.  44),  provided  that  marriages  of 
slaves  should  be  valid  as  though  they  were  free;  and  that  their 
children  should  be  legitimate.  It  was  both  prospective  and  re- 
trospective in  its  operation,  and  enabled  their  children  to  inhert 
from  them. 

*     Jackson  v.  Lervey,  6  Cow.  397. 

Slaves  manumitted  to  take  and  hold  real  estate,  the  same  as 
anyone;  and  their  children  legitimatized. 

L.  1809,  ch.  44. 

Slave  Act. 

L.  1817,  ch.  137. 


SOCAGE. 

(See  Guardian.) 
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SOIL. 

(See  Earth,  Soil  and  Stone.) 


SPACE. 

(See  Real  Estate.^ 


SPECIAL  GUARDIAN. 

(See  Guardian.) 


SPECIFIC  PERFORMANCE. 

(See  Contract.) 


SQUATTER. 

(See  Adverse  Possession,  What  does  not  constitute.) 


STAMP  TAXES. 

(See  Taxes.) 


STANDARD  FOOT. 

(See  Surplusage  or  shortage  in  Block.) 
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STARE  DECISIS. 

(See  Real  Estate.) 


STATE. 

(See  Adverse  Possession.) 

"That  the  state  is  a  corporation  cannot  be  doubted.    It  is  a 

legal  being,  capable  of  transacting  some  kinds  of  business  like  a 
natural  person,  and  such  a  being  is  a  corporation.  *' 

state  of  Indiana  y.  Woram,  6  Hill  33,  38. 

But  this  is  no  longer  a  binding  decision,  in  view  of  the  follow- 
ing: ''The  state  is  not  a  corporation,  but  a  sovereign  which 
creates  corporations  and  by  whose  permission  alone  corporations 
are  allowed  to  exist.'' 

Tice  V.  Atlantic  Const.  Co.,  62  App.  Div.  284,  287,  65  N.  Y.  Supp.  79. 

There  is  no  presumption  of  title  in  favor  of  the  state,  against 
the  actual  occupant  of  land,  until  it  is  shown  that  there  has  been 
no  possession  within  forty  years;  but  the  presumption  is  in 
favor  of  the  occupant. 

People  V.  Trinity  Church,  22  N.  Y.  44. 

Suit  against. — The  state,  being  sovereign,  can  only  be  sued  by 
its  own  consent. 

Sander  v.  State  of  New  York,  182  N.  Y.  400,  407,  76  N.  E.  234. 

There  is  no  power  in  any  of  the  courts  of  this  state,  to  enter- 
tain a  suit  brought  against  the  state  itself,  except  as  authorized 
by  statute. 

Kiersted  v.  People,  1  Abb.  Pr.  385. 

But  the  state  can  be  sued  by  a  citixen  of  another  state;  as  there 
is  nothing  in  the  United  States  Constitution  to  prevent  this; 
though  by  express  provision  of  such  Constitution,  the  United 
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States  courts  have  no  jurisdiction  over  such  actions.    And  there 
is  no  way  to  enforce  such  a  decree  against  the  other  state. 

Garr  v.  Bright^  1  Barb.  Ch.  167. 

And  an  action  to  remove  a  comptroller's  tax  sale  as  a  cloud 
upon  title,  is  maintainable  against  the  comptroller  and  conunis- 
sioners  of  the  land  office,  as  representatives  of  the  state,  though 
not  against  the  state  itself. 

Sanders  v.  Saxton,  33  Misc.  380,  67  N.  Y.  Supp.  680. 

Can  be  joined  in  certain  actions  and  proobbdings. — 1%6  state 
can  be  joined  in  partition  actions^  since  the  Code  of  Civil  Procedure, 
by  §  1594,  amended  by  L.  1917,  ch.  774. 

Since  Sept.  1,  1901,  by  L.  1901,  ch.  609,  amending  Code  of  CivU 
Procedure,  §  447,  the  state  can  be  joined  in  transfer  tax  cases. 

Prior  to  L.  1908,  ch.  284,  in  effect  Sept  1,  1908,  amending  Code  of 
Civil  Procedure,  §  1627,  the  state  could  only  have  been  cut  off  in  fore- 
closure, when  it  had  only  a  lien  on  the  property;  but  since  that  time, 
any  interest  in  real  property  owned  by  the  state,  can  be  cut  off  in  fore- 
closure.   Amended  by  L.  1917,  chs.  685,  773. 

The  state  can  and  must  be  made  a  defendant  under  the  Torrens  Regis- 
tration Act,  L.  1908,  ch.  444,  §  11,  subd.  d.  Now  Real  Property  Law, 
§  379,  subd.  4. 

Since  April  19,  1906  the  state  can  also  be  sued  in  an  action  to  fore- 
close a  mechanic's  lien,  under  L.  1906,  ch.  255,  amending  Code  of  Civil 
Procedure,  §  3402.    Now  Lien  Law  (L.  1909,  ch.  38),  §  44. 

Provision  requiring  interest  of  state  to  be  set  forth. — I'he 
variotis  provisions  of  the  Cods  of  Civil  Procedure  that  the  complaint 
shall  set  forth  the  interest  of  the  state,  are  not  jurisdictional.  If  the 
complaint  does  not  so  state;  and  the  attorney  general  appears,  waives, 
and  fails  to  demur,  the  title  is  good. 

The  state  paper  was  abolished  by  L.  1884,  ch.  133;  and  legal  no- 
tices directed  to  be  pvhlished  in  county  papers  designated  by  the  courts 
and  judges. 

Code  of  Civil  Procedure,  §  1594,  relative  to  making  the  people 
defendant  in  partition,  was  amended  by  L.  1916,  ch.  330,  in  effect  Sept. 
1,  1916,  to  provide  that  no  costs  can  be  obtained  by  a  plaintiff  unless  he 
has  first  given  the  commissioners  of  the  land  office  a  full  statement  of 
facts,  and  allowed  them  three  months  in  which  to  determine  whether 
they  will  buy  the  property  for  the  state.    In  no  event  shaM  43mfs  extra 
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allowance  be  given  to  the  plaintiff  in  an  action  where  the  people  are  de- 
fendants.   There  are  other  new  details. 

§  1627,  in  re  making  the  people  defendants  in  foreclosure,  was  simil- 
arly amended  by  L.  1916,  ch.  331,  in  effect  Sept.  1,  1916. 

In  connection  with  the  amendments  to  §§  1594,  1627,  see  L.  1916, 
ch.  329,  amending  the  Public  Lands  Law  (  L.  1909,  ch.  60),  §  19,  by 
making  an  appropriation  to  enable  the  commissioners  of  the  land  office 
to  acquire  outstanding  interests,  or  pay  off  liens. 

The  amendment  of  1916  to  §  1627,  relative  to  giving  the  commission- 
ers of  the  land  office  three  months  prior  notice,  refers  only  to  cases 
where  the  state  has  an  interest  in  the  fee,  and  not  to  cases  where  it  has 
only  a  lien. 


STATUTE  OF  MERTON. 

(See  Legitimacy.) 
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*  STATUTES. 


1.  In  general. 

2.  Conflict  of  laws. 

3.  Legislature. 


1.  In  general 


In  effect  when. — ^A  statute  taking  effect  ** immediately,'' 
means  on  its  approval  by  the  governor,  and  not  the  statutory' 
period  of  twenty  days  after  its  passage  as  certified  by  the  secre- 
tary of  state.  ** Immediately"  is  a  different  time  within  the 
meaning  of  I  R.  S.,  157,  §  12. 

Matter  of  Kemeys,  56  Hun  117,  0  N.  Y.  Supp.  182. 

'*  Every  law,  unless  a  different  time  shall  be  prescribed  therein, 
shall  take  effect  on  the  twentieth  day  after  it  shall  have  become 
a  law." 

Legislative  Law  (L.  1909,  ch.  37),  |  43. 

^' In  the  constmction  of  a  statute  it  is  necessary  to  read  all 
the  parts  thereof  to  ascertain  the  legislative  intent.  An  original 
statute  with  all  the  amendments  thereto  must  be  read  together 
and  viewed  as  one  act." 

•Matter  of  Locust  Ave.,  185  N.  Y.  115,  120,  77  N.  E.  1012. 

Retroactiye  effect. — It  is  well  settled  that  statutes  or  amend- 
ments thereto  have  no  retroactive  effect,  unless  the  legislature 
so  declares. 

Matter  of  Hendricks,  1  Con.  301,  304,  3  N.  Y.  Supp.  281. 

Of  another  state. — The  courts  of  this  state  do  not  take  judicial 
notice  of  the  statutes  of  another  state. 

Moore  v.  Coler,  106  App.  Div.  331,  94  N.  Y.  Supp.  630. 

The  Statutory  Construction  Law  is  L,  1892,  ch.  677. 
The  General  Construction  Law  (L.  1909,  ch.  27,  formerly  the 
Statutory  Construction  Law),  does  not  apply  to  statutes  exclusively. 


*8ee  also  NOTE,  K.  Y.  Rpts.,  Bender  Annotated  Ed.,  6k.  20,  p.  406,  Bk.  30, 
p.  139,  Bk.  36,  p.  427,  Bk.  39,  pp.  302,  665. 
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Some  of  Us  provisions  clearly  coAxnot  apply  to  statutes;  and  its  change  of 
name  by  the  Consolidated  Laws  is  significant. 

Revisions  of  the  statutes: 

1789,  by  Jones  and  Varick. 

1802,  by  Kent  and  Radcliff. 

1813,  by  Van  Ness  and  Wood  worth  (Revised  Laws). 

1830,  Revised  Statutes. 

1896,  Former  Real  Property  Law  (General  Law). 

1909,  Consolidated  Laws. 

The  notes  of  the  revisers  are  authoritative  on  the  exposition  of 
the  acts. 

People  ex  rel.  Cornell  S.  B.  Co.  v.  Dederick,  161  K.  Y.  196,  204,  55  X.  E.  927. 
Hascall  v.  King,  162  N.  Y.  134,  146,  56  N.  E.  515. 

The  Consolidated  Laws  of  1909  had  no  effect  whatever  on  ex- 
isting law;  and  a  statute  repealed  thereby  but  re-enacted  in  an- 
other place,  is  not,  in  legal  effect,  repealed. 

Engelheim  v.  Illinois  Surety  Co.,  86  Misc.  588,  148  X.  Y.  Supp.  1072. 

The  Consolidated  Laws  shaU  not  be  considered  as  having  been  re- 
enacted;  but  as  in  effect  from  the  date  of  the  passage  of  the  constituent 
laws  consolidated  in  the  new  revision;  and  repealed  laws  are  not  to 
be  taken  as  revived  by  construction,  because  any  portions  thereof  are 
in  the  Consolidated  Laws. 

L.  1909,  eh.  696. 

The  repeal  of  a  statute  by  implication,  is  not  favored  by  the 
courts. 

Welstead  v.  Jennings,  104  App.  Dir.  179,  93  N.  Y.  Supp.  339,  aff'd  185  N.  Y. 
588. 

A  special  statute  is  not  repealed  by  a  general  one,  unless  the 
intent  so  to  do  is  manifest. 

Grimmer  v.  Tenement  House  Dept.,  204  N.  Y.  370,  97  N.  E.  884. 

''The  unqualified  repeal  of  a  repealing  statute  revives  the 
original  enactment.'' 

Gale  V.  Mead,  4  Hill  109,  111,  affM  2  Denio  232. 

"No  private  or  local  bill,  which  may  be  passed  by  the  legis- 


Digitized  by 


Google 


STATUTES.  1001 

lature,  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title." 

state  Conatitation,  art  3,  |  16. 

No  penalty  prescribed  for  violation  of  statute.— ''Where  the 
performance  of  any  act  is  prohibited  by  a  statute,  and  no 
penalty  for  the  violation  of  such  statute  is  imposed  in  any 
statute,  the  doing  such  act  is  a  misdemeanor." 

Penal  Law  (L.  1909,  eh.  88),  §  29. 

Punishment  for  misdemeanor. — *'A  person  convicted  of  a 
crime  declared  to  be  a  misdemeanor,  for  which  no  other  punish- 
ment is  specially  prescribed  by  this  chapter,  or  by  any  other 
statutory  provision  in  force  at  the  time  of  the  conviction  and 
sentence,  is  punishable  by  imprisonment  in  a  penitentiary,  or 
county  jail,  for  not  more  than  one  year,  or  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  both.'* 

Penal  Law  (L.  1909,  ch.  88),  §  1937. 

Colonial  Law. — On  the  settlement  of  a  new  territory  by  a 
colony  from  an  other  country  the  colonists  carry  with  them 
the  general  laws  of  the  mother  country  which  are  applicable  to 
the  situation  of  the  colonists;  and  such  general  laws  become  the 
laws  of  the  colony,  imtil  they  are  altered  by  common  consent,  or 
by  legislative  enactmelit. 

Bogardus  v.  Trinity  Church,  4  Paige  178,  aff'd  15  Wend.  HI. 

2.  Conflict  of  laws. 

Conflict  between  decision  of  court  of  appeals  and  United  States 
supreme  court. — The  supreme  court  is  bound  by,  and  will  en- 
force, the  law  as  the  court  of  appeals  declares  it,  notwithstanding 
a  decision  of  the  United  States  supreme  court  to  the  contrary; 
except  in  the  particular  case  upon  which  the  federal  tribunal  has 
rendered  its  decision. 

Town  of  Venice  v.  Breed,  65  Barb.  597,  1  T.  &  C.  130. 

It  is  settled  law  here  that  a  state  may  adjudge  the  status  of  its 
own  citisens  toward  a  nonresident;  and  that  so  long  as  the  opera- 
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tion  of  the  judgment  is  kept  within  its  own  coniSnes,  other  states 
must  acquiesce.    (A  divorce  case.) 

Williams  v.  Williams,  130  N.  Y.  193,  29  N.  E.  98. 

A  charitable  bequest  in  a  foreign  will,  valid  under  the  law  of 
the  testator's  domicil,  is  not  void  because  it  is  in  contravention 
of  the  statutes  against  perpetuities  of  the  jurisdiction  where  it 
is  to  take  effect.  The  law  of  the  testator's  domicil  controls  as  to 
the  disposition  of  a  trust  of  personal  property. 

Dammert  v.  Osborn,  140  N.  Y.  30,  35  N.  E.  407,  reargument  denied  141  N.  Y. 
664,  35  N.  E.  1088. 

3.  Legislature. 

No  private  or  local  bill  shall  embrace  more  than  one  subject; 
and  that  must  be  expressed  in  the  title. 

Constitution,  art.  3,  §  16. 

Not  allowed  to  pass  a  private  or  local  bill  in  the  following 
cases:  * ^ Incorporating  villages  .  .  .  Granting  to  any  per- 
son, association,  firm  or  corporation  an  exemption  from  taxation 
on  real  or  personal  property." 

Constitution,  art.  3,  §  18. 

In  effect  when, — **  Every  law,  unless  a  different  time  shall  be 
prescribed  therein,  shall  take  effect  on  the  twentieth  day  after 
it  shall  have  become  a  law." 

Legislative  Law  (L.  1909,  ch.  37,  §  43,  formerly  1  R.  S.,  157,  §  12). 

The  statement  in  the  session  laws  as  to  when  they  become 
laws  shall  be  presumptive  evidence  that  the  original  laws  were 
certified  by  the  presiding  officers  of  each  house  accordingly. 

Legislative  Law  (L.  1909,  ch.  37),  §  44. 

The  provision  that  **this  act  shall  take  effect  immediately,'^ 
relates  to  its  approval  by  the  governor,  and  not  to  its  passage  by 
the  legislature. 

Matter  of  Kemeys,  56  Hun  117,  9  N.  Y.  Supp.  182. 


STATUTORY  FORECLOSURE. 

(See  Foreclosure.) 
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STONE. 

(See  Earth,  Soil  and  Stone;  Real  Estate.) 


STRAND. 

(See  Water.) 

STRANOEB. 


A  deed  made  by  an  entire  stranger  to  the  title,  when  another 
is  in  possession,  does  not  cast  even  the  shadow  of  a  cloud  on  the 
title  to  the  premises. 

Houghtaling  v.  Walling,  4S  Hun  104. 

Oontract  for  benefit  of  stranger. — ^Where  persons  make  a  con- 
tract which  will  either  directly  or  indirectly  benefit  a  mere 
stranger,  they  may  abandon  it,  and  release  each  other  from  its 
performance,  regardless  of  the  stranger's  interest;  unless  he  has 
acted  upon  the  faith  of  it,  with  their  knowledge,  so  as  to  stop 
them  from  withdrawing  from  it. 

Devlin  v.  Murphj,  5  Abb.  N.  C.  242  (footnote). 
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STREETS. 

1.  In  general. 

2.  Adverse  posseeaion. 

3.  Alley. 

4.  Closing. 

5.  Dedication. 

6.  Dutch  roads. 

7.  Private  easements. 

8.  Public  easements. 

9.  Fee  to  land  in,  carried  or  not? 

10.  Grade. 

11.  Highways. 

12.  Highway  statutes. 

13.  Location. 

14.  In  deeds  by  municipality  and  the  state. 

15.  Title  to  land  in. 

16.  Lane. 

17.  Sidewalks. 

18.  Turnpike  or  plank  roads. 

1.  In  general 

Title  to  land  in  bed  when  stbeet  abandoned  or  closed. — When 
a  street  is  closed  or  its  location  cJumged,  many  serious  and  complicated 
{questions  arise  regarding  the  title  to  the  land  in  the  abandoned  hed 
thereof.  The  complete  examination  must  cover  three  things:  (1)  the 
fee;  (2)  the  public  easements;  (3)  the  private  easements.  Each  of 
these  is  separate  and  distinct  from  the  other  and  each  requires  a  separ- 
ate examination. 

Outside  and  inside  of  cities  and  villages. — In  districts  outside 
of  cities  and  viMages,  the  public  streets  are  commonly  termed  highways 
or  BOADS ;  while  in  the  cities  and  villages  they  are  called  avenues  or 
streets.  In  the  counJbUfy  districts  the  highway  law  is  in  full  force, 
while  each  city  and  village  charter  and  the  village  law  (L.  1909,  ch. 
64) ,  make  each  municipality  a  separate  road  district  with  specific  pow- 
ers over  the  streets. 

2.  Adverse  possession. 

Limitation  of  action  to  remove  obstruction. — The  right  of  ac- 
tion by  a  private  individual  to  remove  an  obstruction  of  a  pri- 
vate street,  is  barred  after  twenty  years. 

Corwin  v.  Cor  win,  24  Hun  147. 
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The  rights  in  a  street  may  be  lost  by  adverse  possession.— An 
abutting  owner's  private  rights  in  a  street  may  be  lost,  in  case 
their  existence  is  denied,  and  they  are  exclusively  possessed  by 
fencing  across  and  planting  trees  for  more  than  twenty  years,  by 
one  claiming  the  fee  of  the  street. 

Woodruff  V.  Fftddock,  130  N.  Y.  618,  29  N.  £.  1021. 

Trees;  sidewalks;  piling  lumber;  cutting  grass.— The  setting 
out  of  trees  or  the  building  of  a  sidewalk  in  a  highway  by  the 
owner  of  adjoining  lands,  as  authorized  by  L.  1863,  ch.  93  is  not 
an  adverse  possession  as  against  the  true  owner.  Neither  is  the 
piling  of  lumber  or  the  cutting  of  grass  therein. 

Bliss  V.  Johnson,  04  K.  Y.  236. 

3.  Alley. 

Easements  therein. — Where  an  alley  is  shown  on  a  map,  and 
designed  to  afford  access  to  the  rears  of  certain  lots,  the  owners 
of  other  lots  on  the  map,  not  contiguous  to  it,  have  no  easements 
therein. 

Marshall  v.  Wenninger,  23  App.  Div.  276,  48  N.  Y.  Supp.  229,  affM  103  N.  Y. 
579. 

A  purchaser  of  a  lot  on  a  map  bounded  by  an  alley,  acquires  a 
right  of  way  over  the  alley  which  cannot  be  recalled;  and  gets  the 
right  of  way  by  deed,  which  is  not  lost  by  mere  non-user.  And 
when  the  non-user  is  claimed  as  evidence  of  the  abandonment  of 
the  right,  it  is  a  question  of  fact. 

Wiggins  V.  McCleary,  49  N.  Y.  346.   . 

A  conveyance  by  a  lot  number  on  a  map,  containing  a  descrip- 
tion running  along  the  north  line  of  a  lot  which  fronts  on  an 
alley,  conveys  title  to  one-half  the  alley,  even  though  the  dim- 
ensions stated  were  in  figures  which  would  include  no  portion  of 
the  alley. 

Hennessy  v.  Murdock,  137  N.  Y.  317,  322,  323,  33  N.  B.  330. 

4.  Closing. 

The  six  year  abandonment  statute  in  the  Highway  Law  (L. 
1909,  ch.  30),  refers  to  a  highway  never  opened,  but  where  the 
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statutory  right  to  open  it  by  the  public,  has  not  been  exercised 
for  six  years. 

Matter  of  City  of  New  York,  164  App.  Div.  889,  150  N.  Y.  Supp.  256. 

Street  closing  proceedings  in  New  York  city. — ^L.  1895,  ch. 
1006,  contemplated  the  extinguishment  of  all  street  easements  by 
the  adjoining  owner,  whether  public  or  private. 

Barber  v.  Woolf,  216  N.  Y.  7,  109  N.  E.  868. 

Street  Closing  Act  of  city  of  New  York  (L.  1895,  ch.  1006),  con- 
strued. 

Astor  V.  Thwaitee,  170  App.  Div.  624.  156  N.  Y.  Supp.  730. 

A  street  easement  can  never  extinguish  the  f ee,  no  matter  how 
long  continued. 

Deering  v.  Reilly,  167  N.  Y.  184,  60  N.  E.  447. 

Resbkvatiox  of  bight  personal  with  grantor. — The  reservation 
in  a  deed  of  the  right  to  close  a  street,  by  the  grantor,  is  personal  with 
him;  and  his  successors  in  title  cannot  close  it. 


5.  Dedication. 

Dedication  of  a  street  is  made  as  follows:  (1)  by  making  and 
filing  a  map  showing  it,  and  a  subdivision  into  lots;  (2)  by  throw- 
ing it  open  for  public  travel;  (3)  by  constructing  fences,  or  al- 
lowing them  to  be  constructed,  along  its  sides.  And  acceptance 
of  it  is  shown  by  the  repairing  and  using  it  by  the  public  for 
twenty  years. 

Eckerson  v.  Village  of  Haverstraw,  6  App.  Div.  102,  39  N.  Y.  Supp.  635,  aff'd 
162  N.  Y.  652,  57  N.  E.  1109. 

Selling  lots  by  a  map  and  user  of  the  streets  by  the  public  for 
over  twenty  years  and  grading,  repairing  and  caring  for  the 
streets  by  the  village,  makes  them  public  highways. 

Flack  V.  Green  Island,  122  N.  Y.  107,  25  N.  E.  267. 

Piling  a  map  and  conveying  lots  by  it,  constitutes  a  dedica- 
tion of  the  streets  to  public  use;  and  the  mere  lapse  of  time  from 
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1836  to  1910,  does  not  eflfect  an  abandonment  or  revocation  of 
such  dedication. 

Stillman  v.  City  of  Olean,  72  Misc.  196,  129  N.  Y.  Supp.  515,  affM  148  App. 
Dir.  936. 

The  dedication  of  a  public  street  is  not  inferred  where  a  rail- 
road company  throws  open  to  the  public  the  land  around  its 
passenger  station. 

N.  Y.  C.  A,  H.  R.  R.  Co.  v.  Ryan,  71  Misc.  241,  129  N.  Y.  Supp.  55. 

There  are  four  ways  d  creating  public  highways.  (1)  by  pro- 
ceedings under  the  statute;  (2)  by  prescription  or  twenty  years 
user  by  the  public;  (3)  by  dedication  and  implied  acceptance; 
(4)  by  dedication  and  actual  acceptance. 

City  of  Cohoes  v.  Delaware  k  Hudson  Canal  Co.,  134  N.  Y.  897,  31  N.  E.  887. 

Extent. — The  dedication  of  a  street  by  lot  sales  will  extend  to 
all  his  lands  in  the  same  block;  or,  in  other  words,  to  the  next 
cross  street  or  avenue  on  each  side  of  the  lots  sold.  The  parties 
must  have  contemplated  an  outlet  both  ways. 

Matter  of  Thirty-ninth  Street,  1  Hill  191. 

Reis  V.  City  of  New  York,  188  N.  Y.  58,  80  N.  E.  673. 

Question  of  fact. — Whether  or  not  there  has  been  a  dedication 
and  acceptance,  is  a  question  of  fact. 

Flack  V.  Green  Island,  122  N.  Y.  107,  26  N.  E.  267. 


6.  Dutch  roads. 

Title  in  government. — It  was  held  in  Mortimer  v.  New  York 
Elev.  R.  Co.,  57  Super.  (25  J.  &  S.),  244,  6  N.  Y.  Supp.  898,  that 
the  title  to  the  Dutch  roads,  so-called,  was  never  in  the  Dutch 
government;  because  the  English  government  always  claimed 
the  whole  coast,  under  the  discovery  of  John  and  Sebastian 
Cabot;  that  the  Dutch  were  interlopers;  and  that  the  early  grants 
from  the  English  crown  covered  the  whole  coast.  But  this  was 
against  the  authority  of  Dunham  v.  Williams,  37  N.  Y.  251,  and 
was  squarely  overruled  by  the  two  following  cases. 

Under  the  Dutch  law,  which  prevailed  in  the  colony  of  New 
York  while  it  was  owned  by  Holland,  the  fee  of  a  highway  was 
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vested  in  the  crown  of  England,  and,  by  the  revolution,  in  the 
state  of  New  York. 

Mott  V.  Clayton,  9  App.  Div.  181,  41  N.  Y.  Supp.  87. 

The  title  was  in  the  government;  and  not  in  the  abutting 
owners. 

Pooler  V.  Sammet,  130  App.  DiTi  660,  116  N.  Y.  Supp.  578. 

Under  the  Civil  Law,  the  Dutch  government  acquired  the  fee  to 
all  public  streets;  and  also  had  power  to  take  private  lands  for 
street  purposes  without  compensation. 

Appleton  V.  City  of  New  York,  163  App.  Div.  680,  148  N.  Y.  Supp.  870,  aff'd 
219  N.  Y.  160,  114  N.  E.  73. 

7.  Private  easements. 

Streets  on  map. — ^When  an  owner  maps  property,  and  sells  lots 
with  reference  to  streets  thereon,  his  grantees  can  have  such 
streets  kept  open,  and  have  easements  in  the  streets  for  pur- 
poses of  access;  which  is  a  property  right. 

Lord  V.  Aticing,  138  N.  Y.  184,  38  N.  E.  1036. 

But  the  streets  must  be  over  land  of  the  mapper,  and  not  owned 
by  a  neighbor. 

Klug  V.  JeflferB,  88  App.  Div.  246,  85  N.  Y.  Supp.  423. 

Streets  on  a  map  can  be  kept  open  to  their  full  width  by  lot 
owners;  and  the  question  whether  or  not  they  are  public  streets, 
is  not  material  to  their  private  rights  as  lot  owners.  No  dam- 
ages need  be  shown  in  an  action  to  restrain  an  obstruction. 

Collins  V.  Buffalo  Furnace  Co.,  73  App.  Div.  22,  76  N.  Y.  Supp.  420. 

But  when  one  of  the  lots  on  a  map  was  marked  ** Street,''  and 
was  never  opened  or  used  as  a  street,  and  is  not  essential  for 
access,  no  easement  over  it  in  favor  of  adjoining  owners  was 
conveyed,  even  though  deeds  were  given  bounded  by  the  street. 

Downes  V.  Dimock  and  Finck  Co.,  76  App.  Div.  613,  78  N.  Y.  Supp.  348. 

Where  premises  situated  on  a  certain  opened  street,  are  de- 
scribed in  a  conveyance  thereof,  as  being  part  of  a  certain  lot 
on  a  certain  map,  which  map  shows  the  lot  as  bounded  by  the 
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street  in  question,  there  is  a  suflScient  recognition  of  the  map  to 
invest  the  purchaser  with  an  easement  of  way  though  the  street 
as  shown,  even  though  no  sixeet  is  mentioned  in  the  conveyance. 
But  the  rule  might  be  otherwise  if,  at  the  time  of  the  convey- 
ance, the  street  was  physically  inclosed. 

Matter  of  Mayor,  114  App.  Div.  912,  ard  188  N.  Y.  581,  80  N.  E.  1100. 

The  change  of  a  street  on  a  map  so  as  to  leave  a  ten  foot  strip 
in  front  of  the  premises,  over  which  other  lot  owners  have  rights 
of  way,  through  conveyances  referring  to  the  map,  makes  the 
title  to  the  premises  unmarketable. 

Scripture  v.  Morris,  38  App.  Div.  877,  56  N.  Y.  Supp.  476,  afiTd  159  K.  Y. 
534 

The  reference  to  a  street  in  a  deed  (a  private  street  owned  by 
the  grantor),  gives  ta  the  grantee  easements  of  light,  air  and 
access  therein. 

Kenyon  v.  Hookway,  21  App.  Div.  342,  47  N.  Y.  Supp.  1138. 

Is  THE  CASE  OF  A  CHANGE  IN  A  STREET  LiNE^  QTid  the  ncw  street  line 
is  moved  out,  leaving  a  portion  of  the  bed  of  the  old  street,  within  the 
new  lot  lines,  any  owner  conveying  hy  reference  to  the  new  line,  is 
deemed  to  have  thereby  abandoned  his  easement  over  that  portion  of  the 
old  street  which  was  left  in  the  lot. 

The  owneb  of  the  naked  fee  title  to  the  bed  of  a  street  sub- 
ject to  easements  {having  sold  all  of  the  lots,  retaining  the  fee  of  the 
street) y  can/not  maintain  ejectment  against  a  lot  owner  who  has  fenced 
in  a  small  portion  of  the  street;  becaxise  said  fee  owner  is  not  entitled 
to  the  possession  of  the  bed  of  the  street. 

Private  street  easements  are  extinguished  by  the  acceptance 
of  an  award  in  damages  made  for  them. 

Barber  v.  Woolf,  167  App.  Div.  627,  153  N.  Y.  Supp.  139,  ard  216  N.  Y.  7, 
109  N.  E.  868. 

Closing  a  cnl  de  sac  from  private  easements. 

Matter  of  Mayor,  188  N.  Y.  581,  80  N.  £.  1109. 
Reis  V.  aty  of  New  York,  188  N.  Y.  58,  80  N.  E.  573. 

Private  street  easements  can  be  created  by  a  mapper  over  the 
bed  of  a  public  street  the  fee  of  which  is  owned  by  him. 
64 
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Private  easements  are  distinct  and  separate  from  public  ones. 

**The  law  of  this  state  recognizes  a  distinction  between  public 
and  private  easements  in  a  public  highway,  and  it  has  been  held 
that  the  discontinuance  of  a  street  by  act  of  the  municipal  au- 
thorities, while  it  destroyed  public  easements  therein,  left  the 
private  easements  of  the  abutting  owners  unaflfected  and  unim- 
paired.'' 

Barber  v.  Woolf,  216  N.  Y.  7,  12,  109  N.  E.  868. 

8.  Public  easements. 

A  street  is  not  made  public  by  the  selling  of  lots  fronting  on  it. 
The  mere  surveying,  maping  and  laying  out  of  a  tract,  opening  a 
street  and  selling  lots  upon  it,  does  not  make  such  a  street  a  pub- 
*  lie  highway.  These  acts  import  an  incipient  dedication  to  public 
use;  but  such  dedication  must  be  accepted  by  the  proper  public 
authorities  or  there  must  be  a  user  of  the  strip  as  a  highway,  to 
make  it  a  public  street. 

Bissell  V.  New  York  Central  &  H.  R.  R.  Co.,  26  Barb.  630,  rev'd  23  N.  Y.  61 ; 

•but  aff'd  on  this  point. 
Niagara  Falls  Suspension  Bridge  Co.  v.  Bachman,  66  N.  Y.  26  K 

When  a  street  was  actually,  though  not  legally  widened  by  the 
city  of  New  York,  and  had  been  used  accordingly,  ty  the  pubilc 
for  nineteen  years;  held,  that  the  non-claim  of  the  owner  for  that 
length  of  time,  and  his  acts,  such  as  paying  the  paving  assess- 
ment for  the  full  width  and  his  recognition  of  the  widened  street, 
were  sufficient  to  establish  the  right  of  the  public  to  use  it  as 
widened.  The  length  of  time  required  to  establish  this  right, 
varies  according  to  circumstances;  but  it  may  be  a  much  shorter 
period  than  nineteen  years. 

Denning  v.  Roome,  6  Wend.  651. 

Public  highway  how  established. — A  public  highway  need  not 
be  established  by  a  regular  record  of  the  road,  or  by  a  judgment 
establishing  it.  It  may  become  a  public  road  by  long  adverse  use 
by  the  public,  or  by  acts  and  conduct  of  the  public  authorities. 
It  is  a  question  of  fact. 

People  V.  Loehfelm,  102  N.  Y.  1,  5  N.  E.  783. 
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A  private  way  opened  by  the  owners  of  land  through  which  it 
passes,  for  their  own  use,  does  not  become  a  public  highway 
merely  because  the  public  are  also  permitted  for  many  years  to 
travel  over  it. 

Palmer  v.  Palmer,  150  N.  Y.  139,  148,  44  N.  E.  966. 

Speir  V.  Town  of  New  Utrecht,  121  N.  Y.  420,  430,  24  N.  E.  692. 

Proceedings  insUtated  to  open  a  street  across  premises  con- 
veyed, do  not  constitute  a  flaw  in  title,  so  long  as  the  vendor 
has  not  been  paid  or  deprived  of  her  title. 

Keating  v.  Gunther,  10  N.  Y.  Supp.  734,  32  St.  R.  1112,  ard  129  N.  Y.  669. 

The  existence  of  a  highway  on  premises,  is  no  breach  of  cove- 
nants of  title.  The  road  is  a  mere  easement;  and  the  adjacent 
owner  owns  the  fee,  is  seized  of  it,  and  has  the  right  to  convey  it. 

Whitbeck  v.  Cook,  15  Johns.  483. 

Streets  can  be  laid  out  by  act  of  the  legislature;  and  the  legis- 
lature may  authorize  others  to  do  it. 

In  Re  Comm'rs  of  Central  Park,  51  Barb.  277,  35  How.  Pr.  255. 

Streets  may  be  closed  by  a  municipal  corporation  by  legisla- 
tive authority,  without  compensating  the  owners  of  the  land, 
where  other  access  remains.  The  legislative  authority  ex- 
tinguishes any  public  trust  therein  created  by  the  city  charter. 

Reis  V.  City  of  New  York,  113  App.  Div.  464,  99  N.  Y.  Supp.  291,  ard  188 
N.  Y.  58,'  80  N.  E.  573. 

Width  in  villages.— Highway  Law  (L.  1909,  ch.  30),  §  200,  re- 
quiring  streets  to  be  three  rods  wide,  does  not  apply  to  village 
streets.  Streets  may  be  opened  by  a  village  only  fourteen  feet 
wide,  over  land  acquired  by  purchase  or  condemnation. 

Allen  V.  Kebler,  76  Misc.  40,  134  N.  Y.  Supp.  369,  ard  161  App.  Div.  920. 

Evidence  of  the  dedication  as  a  street  by  a  railroad  company, 

of  open  land  around  its  station,  must  be  more  clear  and  distinct 
than  if  private  property. 

Lehigh  &  H.  R.  Co.  v.  Village  of  Warwick,  164  App.  Div.  55,  149  N.  Y.  Supp. 
378. 

A  public  street  may  be  a  cul  de  sac. 

Stockwell  V.  Diinckel,  174  App.  Div.  481,  159  N.  Y.  Supp.  32. 
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9.  Fee  to  land  in,  carried  or  not? 

Presumption  against  reservation.— There  is  a  legal  presump- 
tion against  a  grantor  who  owns  the  fee  of  a  highway  upon 
which  the  conveyed  land  abuts,  intending  to  reserve  such  fee  to 
himself. 

Holloway  v.  Sonthmayd,  139  N.  Y.  390,  34  N.  K  1047. 

A  conveyance  by  lot  number  on^  map,  carries  title  to  the 
center  of  the  street,  if  the  grantor  owns  it. 

Bisael  v.  New  York  Central  R.  R.  Oo.,  23  N.  Y.  61. 
Hennessey  v.  Murdock,  137  N.  Y.  317,  33  N.  £.  330. 

McCruden  v.  Rochester  R.  Co.,  6  Misc.  69,  25  N.  Y.  Supp.  114,  aff'd  77  Hun 
609,  28  N.  Y.  Supp.  1136,  161  N.  Y.  623. 

It  is  not  usual  in  mapping  a  farm,  to  include  any  part  of  the 
roads  within  the  lines  of  the  lots.  The  principal  object  of  the 
map  is  to  show  the  extent  of  the  beneficial  ownership  of  the 
proprietor  and  his  right  of  exclusive  occupancy.  **When  a  map 
has  a  road  forming  one  of  the  sides,  in  judgment  of  law  it  in- 
cludes the  half  of  the  road,  although  the  line  actually  marked  on 
the  map  would  seem  to  exclude  it.'^ 

Herring  v.  Fisher,  3  Super.  (1  Sandf.)  344. 

Genter  of  highway  true  boundary.— Although  the  highway  is 
in  one  sense  a  monupient,  it  is  regarded  as  a  line,  and  the  center 
of  the  highway  in  such  cases  is  regarded  as  the  true  boundary 
indicated;  as  is  the  case  where  a  tree  or  stone  or  other  similar 
object  is  designated  as  a  monument;  the  center  in  the  absence  of 
any  other  indication  is  regarded  as  giving  the  true  boundary  or 
limit  of  the  grant. 

White's  Bank  v.  Nichols,  64  N.  Y.  66,  67,  71. 

A  conveyance  of  lands  generally  bounded  by,  along  or  upon  a 
road,  will  convey  the  fee  to  its  center,  subject  to  easements. 

Mangam  v.  Village  of  Sing  Sing,  11  App.  Div.  212,  42  N.  Y.  Supp.  960. 
Mattlage  v.  New  York  Elev.  R.  Co.,  14  Misc.  201,  35  N.  Y.  Supp.  704,  afTd 
157  N.  Y.  708. 

A  conveyance  of  land  bounded  on  a  street  carries  the  title  to 
the  center  thereof,  even  though  the  street  is  not  thereafter 
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opened,  for  the  intention  of  the  parties  must  be  determined  as  of 
the  time  of  the  conveyance. 

Trowbridge  v.  Ehrich,   116  App.  Div.  457,   101   N.  Y.  Supp.  995,  mod.   191 
N.  Y.  361,  84  N.  E.  297. 

A  deed  bounding  by  land  of  the  grantor,  described  as  *  in- 
tended for  a  road"  with  a  covenant  to  lay  out  the  road  within  a 
year,  but  which  does  not  convey  an  easement  in  the  road,  con- 
veys the  fee  of  one-half  of  the  roadbed. 

Matter  of  Ladue,  118  N.  Y.  213,  23  N.  E.  465. 

On  road  mnning  along  navigable  river. — ^A  conveyance  by  lot 
number  fronting  on  a  road  (on  an  island)  which  runs  along  a 
navigable  river  carries  title  to  the  whole  of  the  roadbed  in  the 
front  and  the  appurtenant  riparian  rights.    , 

Johnson  v.  Grenell,  188  N.  Y.  407,  81  N.  E.  161,  aflf'g  112  App.  Div.  620,  98 
N.  Y.  Supp.  629. 

Highway  laid  out  from  margin  of  lands  of  grantor. — ^And 
when  the  highway  has  been  wholly  laid  out  on  land  of  the 
grantor,  and  from  the  margin  thereof  so  that  he  owns  no  land 
beyond,  the  title  to  the  whole  of  the  highway  in  front,  passes  by 
a  conveyance  bounded  by  the  street. 

Haberman  v.  Baker,  128  N.  Y.  263,  28  N.  E.  370. 

But  a  description  bounding  a  plot  on  all  four  sides  by  certain 
streets  for  certain  distances  in  feet  and  inches,  agreeing  witli 
those  stated  on  a  filed  map  of  the  plot,  will  not  carry  title  to  one- 
half  of  the  street  beds,  when  their  inclusion  would  increase  the 
size  of  the  plot  conveyed  by  one-half. 

Watson  V.  City  of  New  York,  34  Misc.  701,  70  N.  Y.  Supp.   1033,  aff'd  67 
App.  Div.  573,  73  N.  Y.  Supp.  1027,  175  N.  Y.  475. 

Rule  i4>plies  equally  to  city  lots  and  farms  in  country.— The 
rule  of  construction  as  to  the  extent  to  which  a  grant  of  land 
bounding  on  a  road  or  creek,  carries  the  rights  of  the  grantee  in 
respect  of  the  adjacent  ground  within  the  road  or  creek,  applies 
equally  to  city  lots  and  to  farms  in  the  country. 

Hammond  v.  MeLoehlan,  3  Super.  (1  Sandf.)  323. 

In  the  country  the  possession  of  land  adjoining  a  public  high- 
way is  justly  deemed  some,  although  not  conclusive,  evidence  of 
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ownership  of  the  adjoining  half  of  the  road  subject  to  the  ease- 
ment. 

Wetmore  v.  Story,  22  Barb.  414,  3  Abb.  Pr.  262,  276. 

Where  the  map  on  file  shows  a  street  and  the  description  by 
distances  carries  to  the  street  and  along  it,  though  without  men- 
tioning the  street,  it  is  the  same  in  law  as  though  the  descrip- 
tion is  bounded  by  the  street  and  title  is  carried  to  the  center. 

Sizer  v.  Devereux,  16  Barb.  160. 

Dimensions  in  a  description  may  be  disregarded  if  the  other 
elements  therein  would  include  a  road,  although  the  road  is  not 
mentioned. 

Van  Winkle  v.  Van  Winkle,  184  N.  Y.  193,  77  N.  E.  33. 
Hennessy  v.  Murdock,  137  N.  Y.  317,  322,  323,  33  N.  E.  330. 

A  diagram  attached  to  a  deed  showing  the  acreage  exclusive  of 
the  street,  does  not  prevent  the  title  to  the  road  from  passing. 

Bird  V.  City  of  New  York,  141  App.  Div.  155,  125  N.  Y.  Supp.  1028. 

Comer. — A  description  beginning  at  the  northwest  corner  of 
two  streets,  and  running  along  and  to  the  streets,  does  not  carry 
title  to  the  beds  of  the  streets.  The  word  comer  means  the 
comer  formed  by  the  intersection  of  the  exterior  lines  of  the 
streets,  and  not  their  center  lines. 

Matter  of  City  of  New  York,  209  N.  Y.  344. 

0*Leary  v.  City  of  Glens  Falls,  128  App.  Div.  083,  112  N.  Y.  Supp.  932,  aff'd 
200  N.  Y.  218,  93  N.  E.  513. 

One  beginning  at  the  southeast  corner  of  two  streets,  excludes 
the  beds  of  the  streets,  although  it  specifies  a  lot  number  on  a 
map  in  addition  to  the  specific  descriptions. 

Tietjen  v.  Palmer,  121  App.  Div.  233,  105  N.  Y.  Supp.  790. 

One  beginning  at  the  corner  of  two  intersecting  streets  means 
the  intersection  of  the  center  lines  of  the  streets  and  carries  title 
to  half  of  the  streets  although  the  subsequent  description  runs 
along  the  sides  of  the  streets.  But  in  these  cases  the  convey- 
ances were  also  by  lot  number  on  a  map. 

Potter  V.  Boyce,  73  App.  Div.  383,  77  N.  Y.  Supp.  24,  ard  176  N.  Y.  551. 
Woolf  v.  Woolf,  131  App.  Div.  761,  116  N.  Y,  Supp.  104. 
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One  beginning  at  the  northeast  comer  of  a  block,  at  the  inter- 
section of  two  streets,  and  thence  running  south  on  one  street, 
carries  title  to  centers  of  the  streets  because  the  block  extends 
to  the  center  lines  of  the  streets. 

Gaslight  Co.  ir.  Rome,  W.  &  O.  R.  Co.,  11  Civ.  Proc.  R.  239,  247,  mod.  61 
Him  119. 

A  conveyance  of  lands  described  as  **  beginning  in  the  north- 
east comer  of  Blackberry  alley  on  the  southeasterly  side  of 
Bloomingdale  road,^'  running  along  said  alley  a  certain  distance, 
thence  by  other  courses  back  to  the  Bloomingdale  road  and 
thence  along  that  road  to  the  place  of  beginning,  does  not  include 
any  part  of  such  road  or  alley. 

Deering  v.  Ileilly,  107  N.  Y.  184,  60  N.  E.  447. 

A  description  by  lot  number  on  a  map,  followed  by  a  specific 
description  beginning  at  the  northwest  corner  of  the  lot,  and 
running  around  the  sides  and  comers  without  mentioning  the 
street,  carries  title  to  one-half  of  the  street. 

Hennessy  v  Murdock,  137  N.  Y.  317,  322,  323,  33  N.  E.  330. 

When  land  is  described  by  metes  and  bounds,  the  starting 
point  is  controlling  over  other  parts  of  the  description  in  the 
absence  of  ambiguity  or  other  evidence  of  the  intention  of  the 
parties. 

Tietjen  v.  Palmer,  121  App.  Div.  233,  106  N.  Y.  Supp.  790. 

A  description  beginning  at  the  side  of  a  road  and  running 
along  the  road,  does  not  carry  title  to  the  bed  of  the  road. 

Kings  Co.  Jlre  Insurance  Co.  v.  Stevens,  87  N.  Y.  287. 

The  same  with  one  beginning  at  the  intersection  of  the  exterior 
lines  of  two  streets. 

White's  Bank  v.  Nichols,  64  N.  Y.  65. 

A  description  beginning  at  and  running  along  the  side,  will  not 
carry  half  the  road  although  the*property  is  also  designated  by 
lot  number  on  a  map. 

Mead  v.  Riley,  50  Super.  (18  J.  A  S.)  20,  aTd  102  N.  Y.  669. 

A  description  numing  to  a  road  and  thence  along  the  side  of 
the  road,  excludes  the  fee  of  the  road. 

Anderson  y.  James,  27  Super.  (4  Rob.)  35,  aff'd  6  Alb.  L.  J.  166. 
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**Side''  of  street. — ^A  conveyance  of  ''lot  no.  17  on  the  north 
side  of  Greene  street"  carries  the  title  to  one-half  the  street.  The 
word  ''side'*  refers  to  the  general  location  of  the  lot,  and  does 
not  limit  the  conveyance  to  the  side  of  the  street. 

Lozier  v.  N.  Y.  C.  R.  Co.,  42  Bart>.  465. 

A  deed  containing  a  description  bounding  lots  by  the  westerly 
line  of  a  road,  excludes  the  fee  of  the  road. 

Augastine  y.  Britt,  16  Hun  395,  afTd  80  N.  T.  647. 
Mitchell  V.  Einstein,  105  App.  Div.  413,  94  N.  T.  Supp.  210. 

The  description  of  a  lot  generally  as  on  the  east  side  of  a  road, 

followed  by  a  specific  description  running  to  and  along  the  road, 
carries  the  fee  to  half  the  road. 

Matter  of  the  Mayor,  20  App.  Div.  404,  46  N.  Y.  Supp.  832,  aflTd  155  N.  Y. 
638. 

A  description  beginning  at  the  comer  of  A's  land  on  the  side 
of  a  road  and  thence  running  along  the  road,  was  construed  to 
carry  one-half  the  road,  on  the  theory  that  the  phrase  * '  side  of 
the  road^'  referred  to  the  location  of  the  lot  from  the  center  and 
not  to  the  limitation  of  the  conveyance  to  the  side  alone. 

Holloway  v.  Delano,  64  Hun  27,  18  N.  Y.  Supp.  700,  aff'd  139  N.  Y.  390,  34 
N.  E.  1047. 

The  words  "Beginning  at  a  stake  by  the  fence"  on  a  road  was 
held  to  carry  title  to  the  center  of  the  road  on  the  theory  that 
the  stake  fixed  the  place  of  the  line  and  not  the  end  thereof,  on 
account  of  the  difficulty  of  maintaining  a  stake  at  the  center  of 
the  road. 

Van  Winkle  v.  Van  Winkle,  184  N.  Y.  193,  77  N.  E.  33. 

The  description  in  a  referee's  deed  in  partition  running  to  the 
side  of  a  road  and  along  it,  carries  the  fee  of  one-half  of  the 
road,  if  the  suit  evidences  an  intention  to  partition  all  the  prem- 
ises owned  by  the  ancestor  whose  land  is  partitioned. 

Mott  V.  Eno,  181  N.  Y.  346,  372,  373,  74  N.  E.  229. 
Graham  v.  Stern,  168  N.  Y.  617,  61  N.  E.  891. 

Words  of  reservation. — ^A  conveyance  of  land  in  a  street  was 
held  to  carry  the  fee  although  the  words  *' highways  reserved'' 
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were  used,  in  Myers  v.  Bell  Telephone  Co.,  83  App.  Div.  623,  82 
N.  Y.  Supp.  83.  The  reservation  was  limited  to  the  easement. 
But  in  Munn  v.  Worrall,  53  N.  Y.  44  and  Mount  v.  Hambley,  33 
App.  Div.  103,  53  N.  Y.  Supp.  1110,  aff'd  164  N.  Y.  601,  it  was 
held  that  the  words  ** saving  and  excepting"  resulted  in  the  re- 
taining of  the  fee  of  the  road  by  the  grantors. 

Oiving  a  grantee  a  right  of  way  over  a  road,  is  evidence  of 
the  intention  of  the  grantor  to  exclude  the  fee  of  the  road.  And 
if  the  grantor  owned  other  land,  with  no  access  thereto  except 
over  the  road  in  question,  the  presumption  is  that  he  did  not  in- 
tend to  convey  the  road  and  thus  cut  oflF  his  access  to  his  re- 
maining property. 

Tag  y.  Keteltas,  48  Super.  (16  J.  A^  S.)  241,  aflTd  92  N.  Y.  625. 

The  words  together  with  the  use  of.  a  lane  until  the  mayor 
shall  cause  streets  to  be  opened,  **show  pretty  conclusively,  that 
it  was  the  intention  of  the  grantor  to  exclude  the  lane  from  the 
principal  grant.  A  party  cannot  convey  land  in  fee,  and  the 
mere  use  of  other  land,  without  excluding  the  latter  from  the 
principal  grant.*' 

Jones  V.  Cowman,  4  Super.  (2  Sandf.)  234. 

Where  the  description  refers  to  exterior  lines  of  streets,  a 
clause  at  the  end  as  follows:  together  with  all  right,  title  and 
interest  in  and  to  that  part  of  the  street  lying  in  front  of  and 
adjacent  to  said  lots  to  the  center  thereof,  indicates  an  intention 
to  convey  to  the  center  of  the  street. 

Trowbridge  v.  Ehrich,  191  N.  Y.  361,  84  N.  E.  297. 
The  words  in  a  description  "  together  with  all  right,  title 

AND  interest  TO  LAND  LYING  IN  THE  STREETS  UPON  WHICH  SAID  LOTS 

ABUT,  TO  THE  CENTER  LINES  OF  SAID  STREETS,''  may  OT  may  tiot  carvy 
title  to  land  in  the  streets  in  front  of  lots  not  described  or  conveyed. 

On  a  release  of  mortgage. — The  appellate  division  of  the  second 
department  has  decided  in  Queens  County  Savings  Bank  v.  Graham, 
38  Misc.  711,  78  N.  Y.  Supp.  76,  afd  83  App.  Div.  629,  82  N.  T. 
Supp.  6,  that  where  a  mortgage  covers  a  whole  tract  of  land  which  is 
afterwards  mapped  and  subdivided  by  streets  into  lots,  a  release  of  one 
of  such  lots  by  a  description^  referring  to  the  map  and  to  the  street  on 
which  the  lot  fronts  does  nx>t  release  from  the  mortgage  by  implication 
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any  easements  of  light,  air  and  access  over  the  streets  as  appurtenant 
to  the  lot  in  question.  The  result  is  that  the  mortgagee  can  on  fore- 
closure, if  necessary  to  realize  the  sum  secured  by  the  mortgage,  selh 
the  land  in  such  streets  free  from  any  easements  in  favor  of  the  lot  re- 
leased. This  was  put  on  the  ground  that  a  release  cannot  be  given  any 
effect  beyond  its  express  terms.  The  court  of  appeals  will  probably 
overrule  the  decision,  because  it  is  not  sound  in  principle,  as  it  is  plain 
that  the  object  of  obtaining  a  release  from  such  a  blanket  mortgage  is 
to  enable  the  lot  owner  to  occupy  and  use  his, lot  withoui  any  interfer- 
ence by  the  mortgagee,  which  object  is  not  accomplished  if  the  owner 
can  be  cut  off  from  access  to  his  lot  by  the  foreclosure  of  the  mortgage. 
Meanwhile,  however,  the  principle  of  this  decision  must  be  accepted  as 
the  law  on  releases  of  mortgages. 

A  conveyance  of  a  street  on  a  map  to  a  city,  though  unrecorded 
takes  precedence  of  a  later  deed  (but  recorded  first),  of  adjoin- 
ing land  to  an  individual,  together  with  all  right,  title  and  in- 
terest in  and  to  the  street. 

Granby  Pulp  and  Paper  Co.  v.  City  of  Fulton,  189  App.  Div.  521. 

10.  Grade. 
Ghange  by  mapper. — The  grade  of  a  private  street  cannot  be 
changed  by  the  mapper  after  lots  thereon  have  been  sold;  and  an 
injunction  will  be  granted  against  his  doing  this. 

Cunningham  v.  Fitzgerald,  138  N.  Y.  165,  33  N.  E.  840. 

Damages  for  change  in  village. — ^By  L.  1883,  ch.  113,  damages 
are  provided  for  where  the  grade  of  a  street  in  an  incorporated 
village  is  so  changed  as  to  interfere  with  any  building  or  the 
use  thereof,  or  so  as  to  damage  or  injure  the  real  property. , 

Matter  of  Hoy  v.  Village  of  Salamanca,  67  Misc.  81,  107  N.  Y.  Supp.  208. 

11.  Highways. 

A  highway  or  road  in  the  country,  as  distinguished  from  a 
street  or  avenue  in  a  city. — Lands  taken  for  a  highway  by  the 
state,  are  not  taken  in  fee;  but  an  easement  only  is  acquired; 
while  lands  taken  for  a  street  or  avenue  in  New  York  city, 
are  acquired  by  the  city  in  fee. 

Matter  of  Lexington  Ave.,  29  Hun  303,  aflTM  92  N.  Y.  629. 
Washington  Cemetery  v.  Prospect  Park  A  Coney  Island  R.  Co.,  7  Hun  665, 
aff'd  68  N.  Y.  591.     (Construing  L.  1873,  ch.  631.) 
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Lands  used  as  highways  for  twenty  years. — The  Highway  Law 
provides  that  all  lands  which  shall  have  been  used  by  the  public  as  a 
highway  for  a  period  of  twenty  years  or  more,  shall  be  a  highway  with 
the  same  force  and  effect  as  if  it  had  been  duly  laid  out  and  recorded  as 
a  highway;  and  the  commissioners  of  highways  shall  order  the  overseers 
of  highways  to  open  all  such  highways  to  the  width  of  at  least  two  rods. 
L.  1890,  ch.  668,  §  100;  revised  without  material  change,  from  1  R.  S.,  521, 
§§  100,  101. 

But  in  spite  of  former  Highway  Law  (L.  1890,  ch.  568),  §  100, 
it  may  be  taken  to  be  the  law  that  the  mere  fact  that  a  road  has 
been  traveled  by  the  public  for  more  than  twenty  years,  does  not 
make  it  a  public  highway.  Some  action  by  the  local  authorities 
is  also  necessary. 

Speir  V.  New  Utrecht,  121  N.  Y.  420,  24  N.  K  692. 

The  words  ''used  as  such  for  Ave  years,"  in  the  charter  of  the 
city  of  New  York,  implies  the  exercise  of  dominion  over  the 
streets  by  the  public  authorities  and;  public  travel  alone  is  in- 
suflScient. 

Matter  of  Hunter,  47   App.  Dir.   102,  62  N.  Y.  Supp.   169,   rev'd  on   ano. 
ground  163  N.  Y.  542. 

''Public  highways  may  be  created  by  dedication  through 
offer  and  acceptance,  and  there  seems  to  be  no  dispute  upon  the 
proposition  that  conveying  property  by  bounding  it  on  a 
street  which  has  actual  form  and  is  in  use  for  obtaining  access 
to  abutting  premises,  is  evidence  of  an  offer  to  dedicate,"  Former 
Highway  Law  (L.  1890,  ch.  568),  §  99  has  no  application  to  a  city 
street. 

Palmer  v.  East  River  Gas  Co.,  116  App.  Div.  677,  680,  101  N.  Y.  Supp.  347. 

The  proceedings  fob  opening  highways  and  dedications  by  own- 
ers, NEED  ONLY  TO  BE  FILED  in  the  toivTh  clerks'  offices,  and  not  in  the 
registers'  or  cou/nty  clerks*  offices. 

Recording  orders  lajring  out. — The  provisions  of  Highway 
Law  (L.  1909,  ch.  30),  §  191,  for  recording  orders  laying  out  high- 
ways in  the  town  clerks'  oflSces,  are  not  mandatory;  and  failure 
to  comply  therewith  does  not  make  the  town  a  trespas^ser  . 

Tomlinson  v.  Town  of  Southampton,  143  App.  Div.  487,  127  N.  Y.  Supp.  966. 
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Maps  of  state  ok  state  aided  highways,  where  filed. — State 
highway  and  date  aided  highway  maps  are  on  file  in  the  engineering 
department  of  the  state  highway  commission  at  Albany.  State  aided 
county  highway  maps  are  also  with  the  board  of  supervisors;  and  state 
aided  village  or  city  maps,  are  filed  with  the  village  or  city  clerks. 

Highways  by  dedication  must  be  at  least  two  rods  in  width  un- 
der Highway  Law  (L.  1909,  ch.  30),  §  191.  But  a  highway  less 
than  two  rods  in  width  may  arise  from  twenty  years  user. 

Smith  V.  Smythe,  197  N.  Y.  457,  90  N.  E.  1121. 

Ricketeon  v.  Village  of  Saranac  Lake,  73  Misc.  52,  130  N.  Y.  Supp.  794,  aff^d 
161  App.  Div.  911,  136  N.  Y.  Supp.  1138. 

Do  not  include  waterways. — The  word  highways  as  used  in  a 
conveyance  of  land,  does  not  include  streams  of  water  or  water 
highways. 

De  Camp  v.  Dix,  159  N.  Y.  436,  54  N.  E.  63. 

When  once  established^  a  highway  does  not  cease  to  be  such, 
until  it  has  been  discontinued  by  the  proper  authorities.  The 
plaintiff  cannot  recover,  although  he  has  occupied  a  portion  of 
it  from  time  to  time,  or  even  for  a  continuous  period  of  time  ex- 
tending to  twenty  years. 

Driggs  V.  Phillips,  103  N.  Y.  77,  8  N.  E.  514. 

But  the  acceptance  by  the  public  of  a  new  way  in  place  of  an 
old  highway,  may  be  considered  as  conclusive  of  the  abandon- 
ment of  the  old  way. 

Lembeck  &  Betz  Eagle  Brewing  Co.  v.  Rosenstein,   168  App.  Diy.  563,   15S 
N.  Y.  Supp.  999. 

The  rule  that  adverse  possession  cannot  be  acquired  in  a  pub- 
lic highway,  does  not  apply  where  it  has  been  obstructed  to  its 
entire  width;  as  it  then  ceases  to  be  a  highway  after  six  years. 

City  of  Buffalo  v.  D.  L.  &  W.  R.  Co.,  68  App.  Div.  488,  74  N.  Y.  Supp.  343, 
aff'd  178  N.  Y.  561. 

A  certificate  of  discontinuance  by  the  town  superintendent  of 
highways  under  Highway  Law  (L.  1909,  ch.  30),  §  234,  raises  the 
presumption  that  he  had  jurisdiction  to  act,  and  that  he  was 
satisfied  as  to  the  facts  stated  therein. 

People  ex  rel.  Melenbacker  v.  Hubbell,  82  Misc.  624,  144  N.  Y.  Supp.  219. 
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A  highway  abandoned  for  six  years,  can  be  recovered  in  eject- 
ment. It  is  not  necessary  for  the  whole  road  to  be  abandoned, 
bnt  any  part  of  it  abandoned  may  be  recovered;  and  the  use  of 
the  land  for  some  oth  r  public  purpose,  such  as  a  reservoir  or 
public  pump,  will  not  prevent  recovery  in  ejectment. 

Mangam  v.  Village  of  Sing  Sing,  11  App.  Div.  212,  42  N.  Y.  Supp.  950. 

The  provision  of  the  statute  that  all  highways  which  have 
ceased  to  be  traveled  or  used  as  such  for  six  years,  shall  cease 
to  be  highways  for  any  purpose,  includes  highways  created  by 
twenty  years  user. 

Amsbiy  v.  Hinds,  48  N.  Y.  57. 

Repairs  made  upon  a  road  which  has  not  been  us^d  by  the  pub- 
lic for  twenty  years,  by  the  overseer  of  highways,  do  not  con- 
stitute a  valid  acceptance ;  for  want  of  authority  in  him  to  bind 
the  town;  as  the  authority  to  lay  out  highways  has  been  con- 
ferred exclusively  upon  the  commissioners  of  highways. 

Trustees  of  Village  of  Jordan  v.  Otis,  37  Barb.  60. 

Cul  de  sac. — It  was  held  in  Haldane  v.  Trustees  of  Cold  Spring, 
23  Barb. '103,  aflf'd  21  N.  Y.  481,  that  a  cul  de  sac  could  not  be- 
come a  public  highway.  But  the  following  cases  hold  squarely 
to  the  contrary. 

People  ex  rel.  Williams  v.  Kingman,  24  N.  Y.  559. 
McCarthy  v.  Whalen,  19  Hun  603,  aflf'd  87  N.  Y.  148. 
Vandemark  v.  Porter,  40  Hun  397,  400. 

Private  roads.— The  Highway  Law  (L.  1890,  ch.  568),  §§  110- 
116,  provides  for  laying  out  a  private  road,  where  there  are  no 
mekns  of  egress  or  ingress;  but  this  must  be  carefully  dis- 
tinguished from  State  Constitution,  art.  1,  §  7,  as  the  procedure 
is  different. 

Berridge  v.  Shulte,  32  Misc.  444,  66  N.  Y.  Supp.  204. 

Drains  and  ditches. — By  L.  1906,  ch,  101,  the  highway  commit 
sioners  of  any  toivn,  when  authorized  by  the  town  board,  may  enter  upon 
any  lands  adjacent  to  a  highway,  and  open  any  existing  drain  or  ditch; 
or  dig  a  new  ditch  or  drain  for  the  free  passage  of  water  to  drain  the 
highway.  Damages  are  to  be  paid  the  same  as  on  the  opening  of  high- 
ways. 
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Purchase  of  land  for  highway  purposes. — The  state  highway 
commissioii  has  no  power  to  purchase  land  for  highway  pur-, 
poses.    This  must  be  done  by  the  supervisors  of  the  county. 

Opinions  of  Atty.  Gen.,  2  St'Dept.  R.  686. 

Abandonment  by  non-user.  §  234  Highway  Law  construed. 
It  contemplates  non-user  of  a  part  of  the  route,  and  not  of  the 
width, — though  it  may  apply  where  the  road  is  shifted  to  one 
side. 

Shipston  V.  City  of  Niagara  Falls,  1S7  App.  Div.  421. 

12.  Highway  statutes. 

Former  Highway  Law.  L.  1890,  ch.  568.  (Repealed  by  L. 
1909,  ch.  30.) 

Proceedings  for  widening  highways  outside  of  cities  and 
villages.    L.  1893,  ch.  607. 

§  80  amended  by  L.  1904,  ch.  387. 

§  27  amended  as  to  ditching  lands  for  draining  highways.  L. 
1906,  ch.  101. 

Former  Highway  Law.  L.  1908,  ch.  330.  (Repealed  by  L. 
1909,  ch.  30.) 

Highway  Law.   L.  1909,  ch.  30. 

§§  150, 152, 153  amended  as  to  acquiring  land  for  state  roads 
by  condemnation,    L.  1911,  ch.  503. 

§  155  amended,  authorizing  superintendent  to  sell  or  leaso 
land  acquired  by  purchase  or  condemnation  for  state  or  county 
highways,  or  for  materials  used  therefor,  and  which  is  no  longer 
needed.  Conveyance  to  adjoining  owners  under  certain  condi- 
tions.   L.  1911,  ch.  552. 

^  200  amended  by  L.  1911,  ch.  624. 

Amended  as  to  state  commission  of  highways,  L.  1911,  ch.  646. 

Highway  Law  amended  generally.    L.  1912,  ch.  83. 

Again  amended  generally.    L.  1913,  ch.  80. 

§  137  amended  by  L.  1913,  ch.  131. 

§  208  amended  by  L.  1913,  ch.  318. 

§  137  amended  by  L.  1913,  ch.  319. 

§  74  amended  by  L.  1913,  ch.  389. 

§  192  amended  by  L.  1913,  ch.  472. 

Town  highway  taxes  of  1914  legalized.   L.  1915,  ch.  115. 
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§§  47,  48,  62,  93,  94,  97,  105,  191,  234  amended  by  L.  1915,  ch. 
322. 

§  41  amended  by  L.  1916,  ch.  47. 

§  333  amended  as  to  ownership  of  trees.    L.1916,  ch.  147. 

Amended  as  to  establishing  corners  of  municipal  boundaries. 
L.  1916,  ch.  217.  Subd.  9  added  to  §  17.  §  33,  subd.  9  re-numbered 
subd.  10.    Subd.  9  added  to  §  33. 

§  320a  amended  as  to  expense  of  county  road  system.  L.  1916, 
ch.  458. 

§  178  repealed.    L.  1916,  ch.  459. 

§  134  amended  by  L.  1916,  ch.  460. 

§  138a  amended  by  L.  1916,  ch.  461. 

§  60  amended  by  L.  1916,  ch.  462. 

§  138  amended  by  L.  1916,  ch.  570. 

§  137  amended  by  L.  1916,  ch.  571. 

Amended  generally.     L.  1916,  ch.  578. 

§  150  amended  by  L.  1917,  ch.  140. 

Law  amended  generally.    L.  1917,  ch.  261. 

§  344  added  as  to  lighting  roads.   L.  1917,  ch.  367. 

Amended  by  adding  art.  6a,  relating  to  improvement  of  high- 
ways by  federal  aid.    L.  1917,  ch.  462. 

Amended  as  to  bridges  by  adding  art.  9a.    L.  1917,  ch.  589. 

13.  Location. 

Where  a  street  is  described  as  a  boundary,  it  must  be  con- 
strued as  meaning  the  street  as  actually  opened  up  and  in  use  for 
many  years,  rather  than  as  it  was  originally  located,  or  was 
shown  on  a  map. 

Smith  V.  Stacey,  68  App.  Div.  621,  73  N.  Y.  Supp.  1022. 

A  description  in  a  deed  convejring  land  bounded  by  an  ancient 
road,  should,  in  the  absence  of  some  words  indicating  the  con- 
trary, be  construed  as  referring  to  the  actual  road  as  worked, 
kept  in  repair  and  used;  and  not  to  an  abstract  legal  line,  invis- 
ible, imused  and  practically  unknown. 

Blackman  v.  Riley,  138  N.  Yi  318,  34  N.  E.  214. 

Width. — The  street  referred  to  in  a  deed,  is  the  one  of  the 
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width  laid  out  when  the  deed  was  executed;  though  it  had  not 
been  actually  opened  to  the  full  width. 

Matter  of  Fourth  Ave.,  11  Abb.  Pr.  189. 

Street  leading  to  navigable  waters. — It  is  a  general  rule  of  law, 
that  a  public  street  leading  to  navigable  waters  will  keej)  even 
pace  with  the  extension  of  the  land,  so  as  to  preserve  an  unbroken 
union  between  the  easement  on  land  and  that  on  such  navigable 
waters;  whether  the  change  in  the  land  be  due  to  natural  causes 
or  to  the  voluntary  act  of  the  owner  of  the  land.  But  this  rule 
may  yield  to  circumstances. 

Mark  v.  Village  of  West  Troy,  151  N.  Y.  453,  45  N.  E.  842. 

Effect  of  removal  of  fence  by  owner. — An  owner  of  land  cannot 
by  the  mere  removal  of  his  fence,  impose  upon  the  public  a  strip 
of  land  as  a  street;  nor  can  the  public  deprive  the  owner  of  any 
right  or  interest  in  or  control  over  it,  by  that  circumstance.  This 
was  neither  an  actual  gift  by  the  owner  of  the  land,  nor  a  usor 
by  the  public. 

Rozell  V.  Andrews,  103  N.  Y.  150',  8  N.  E.  613. 

Before  it  can  be  determined  whether  a  particular  highway  has 
been  encroached  upon,  its  limits  and  boundaries  must  be  legally 
ascertained  and  determined.  The  width  and  boundary  of  a 
highway  according  to  the  previous  dedication  to  use,  which  has 
neither  been  laid  out  nor  ascertained  and  described  by  the  com- 
missioners of  highways,  cannot  be  determined  by  a  jury,  but  only 
by  the  highway  commissioners;  and  their  power  is  limited  to 
ascertaining  the  boundaries  of  the  road  according  to  the  actual 
use  for  twenty  years.  They  have  no  right,  in  the  exercise  of 
this  power,  to  alter  and  change  the  boundaries  with  reference  to 
present  public  convenience. 

Talmage  v.  Huntting,  29  N.  Y.  447. 
A  city  tax  map  has  no  legal  standing  to  fix  the  lines  of  streets. 

14.  In  deeds  by  municipality  and  the  state. 

A  description  bounded  by  or  upon  a  street,  does  not  carry  title 
to  the  street,  where  the  grantor  is  a  municipality.   In  such  a  case, 
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the  presumption  is  that  the  city  would  not  part  with  the  owner- 
ship and  control  of  a  public  street  once  vested  in  it  for  the  pub- 
lic benefit. 

Graham  v.  Stem,  168  N.  Y.  617,  61  N.  K  891,  aff'g  51  App.  Div.  406,  64 
N.  Y.  Supp.  728. 

But  a  patent  from  the  state  bounded  by  a  highway,  carries 
title  to  the  center;  because  the  state  does  not  own  and  control 
highways  as  such. 

Cheney  v.  Syracuse,  O.  &  N.  Y.  R.  Co.,  8  App.  Div.  620,  40  N.  Y.  Supp.  1108, 
aflfM  158  N.  Y.  739,  53  N.  E.  1123. 

A  grant  by  the  state  by  lot  number,  carries  title  to  the  center 
line;  but  not  to  the  whole  road  where  the  state  canal  is  on  the 
other  side. 

Geddes  C.  S.  Co.  v.  Niagara  L.  A  O.  Power  Co.,  207  N.  Y.  500,  101  N.  E.  466. 

15.  Title  to  land  in. 

Reverter. — ^When  a  conveyance  of  land  in  a  street  is  made  to  a 
village  in  trust  for  a  street  only,  the  land  reverts  to  the  grantor, 
when  the  street  is  closed. 

Downes  t.  Dimock  k  Pinck  Co.,  76  App.  Div.  613,  78  N.  Y.  Supp.  348. 

The  fobm  of  coivveyanoe  used  by  New  York  city  for  street  pur- 
poses has  the  following  in  the  habendum:  "As  fxdly  as  if  the  fee  there- 
of had  been  acquired  hy  condemnation,^* 

A  conveyance  to  a  municipality,  habendum  for  the  sole  and 
only  use  of  a  public  road  forever,  may  be  of  only  an  easement- 
and  not  the  fee. 

Bradley  v.  Crane,  201  N.  Y.  14,  94  N.  E.  359. 

The  fee  of  a  street  cannot  be  condenmed  by  a  city  whose 
charter  provides  for  the  common  council  **to  take  and  appro- 
priate the  land  necessary"  for  street  use;  because  only  such  in- 
terest can  be  taken  as  is  necessary  for  highway  purposes,  viz. :  a 
general  easement  for  passage. 

People  ex  reL  WasHmni  v.  Gloyersville,  128  App.  Div.  44,  112  N.  Y.  Supp. 
387. 

Public  acquires  easement  only.— The  fee  of  a  street  is  not  taken 
by  condemnation,  unless  the  statute  plainly  contemplates  and 
65 
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provides  for  it.    The  general  rule  is  that  the  public  acquires  an 
easement  only  in  highways. 

Wash.  Cemetery  v.  Prospect  P.  A,  C.  I.  R.  Co.,  68  N.  Y.  691. 
Bloomfield  &.  R.  Natural  Gaslight  Co.  v.  Calkins,  62  N.  Y.  386,  388. 

**In  general,  the  laying  out  of  a  public  highway  over  a  man*8 
land  does  not  divest  the  title;  which  still  remains  in  him  sub- 
ject to  the  public  right  of  way  over  the  land."  Where  there  is  a 
conveyance  of  a  farm,  and  a  turnpike  road  crosses  it,  and  the 
road  is  included  within  the  boundaries  of  the  description  in  the 
conveyance,  the  purchaser  has  no  remedy  in  chancery  for  com- 
pensation for  the  land  covered  by  the  road.  His  remedy,  if  any, 
is  at  law  upon  the  covenant  of  seizin, 

Dumond  v.  Sharts,  2  Paige  182. 

When  a  highway  is  laid  out  under  a  special  act,  the  fee  is  not 
acquired  unless  the  language  of  the  act  requires  it.  The  purposes 
of  the  taking  do  not  require  a  fee  but  only  an  easement. 

Washington  Cemetery  v.  Prospect  Park  k  Coney  Island  R.  Co.,  7  Hun  655, 
aff'd  68  N.  Y.  691. 

The  layout  of  a  highivay  only  requires  and  acquires  an  easement 
The  provisions  of  2  Revised  Laws  275,  giving  a  person  ceding 
a  new  road,  the  right  to  inclose  so  much  of  the  discontinued  road 
as  runs  through  his  land  along  the  boundaries  thereof,  had  for  its 
sole  object  to  establish  a  rule  of  compensation  when  an  old 
road  is  discontinued  and  a  new  one  substituted  over  the  land  of 
the  same  proprietor;  and  it  would  be  highly  disrespectful  to  sup- 
pose that  the  legislature  meant  to  take  away  the  land  of  one 
man  and  give  it  to  another.  Such  an  act  would  be  an  outrage 
against  justice  and  the  Constitution. 

Jackson  v.  Hathaway,  15  Johns.  447,  465. 

Easements  wiped  out  not  recreated. — A  conveyance  by  a  de* 
scription  running  along  the  side  of  a  street  not  on  a  filed  map^ 
which  has  been  legally  closed,  and  all  public  and  private  ease- 
ments wiped  out  under  L.  1895,  ch.  1006,  does  not  recreate  ease- 
ments over  it  where  the  grantor  owns  the  fee;  because  the  pur- 
chaser is  bound  to  know  that  the  public  highway  no  longer  exists. 
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and  must  be  presumed  to  buy  and  fix  his  price  in  view  of  that 
fact. 

King  V.  Mayor  of  New  York,  102  N.  Y.  171,  175,  6  N.  E.  395. 
Schonlefben  v.  Swain,  130  App.  Div.  621,  115  N.  Y.  Supp.  23,  aff'd  198  N.  Y. 
621. 

Dutch  roads. — It  is  a  familiar  rule  of  law,  that  the  adjacent 
proprietors  are  prima  facie  owners  of  the  soil,  subject  to  the 
easement  in  favor  of  the  public.  It  is  founded  upon  the  rational 
presumption  that  the  ground  was  originally  taken  from  the  ad- 
joining owners,  and  for  the  sole  purpose  of  being  used  as  a 
thoroughfare.  But  in  the  case  of  a  Dutch  road,  the  title  of  the 
government  to  the  roadbed  was  absolute,  and  no  one  can  claim  a 
present  or  reversionary  title  in  the  soil. 

Dunham  v.  Williams,  37  N.  Y.  251. 

16.  Lane. 

Title  to. — When  a  lane  bounds  a  plot  subdivided  and  sold  in 
partition,  title  to  the  center  of  the  lane  in  front,  is  carried  by 
the  conveyance  of  each  lot,  although  the  lane  is  not  mentioned 
in  the  deeds  or  shown  on  the  map. 

Wise  V.  Curry,  35  Misc.  634,  72  N.  Y.  Supp.  165. 

Easements  in. — Where  a  grantor  owns  a  way  then  in  use,  with 
the  premises  granted,  and  grants  the  land  bounded  thereon  by 
reference  to  said  way  as  a  boundary,  and  the  use  of  the  way  is  a 
benefit,  though  not  a  necessity,  to  the  land  granted,  an  easement 
therein  passes  to  the  grantee,  which  neither  the  grantor  nor  his 
subsequent  grantees  can  defeat. 

Kanscht  v.  Wright,  9  App.  Div.  108,  41  N.  Y.  Supp.  108,  ard  162  N.  Y.  632. 

The  presumption  of  intent  to  convey  to  the  center  of  a  lane, 
where  its  use  is  not  necessary  to  the  premises,  is  not  the  same 
as  in  the  case  of  a  street.  Held,  in  this  case,  that  the  grant  of  an 
easement  in  a  lane,  showed,  in  the  light  of  surrounding  circum- 
stances, an  intent  to  limit  the  fee  granted,  to  land  outside  of  the 
lane. 

Mott  V.  Mott,  68  N.  Y.  246. 
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17.  Sidewalks. 

Duty  to  repair. — Sidewalks  are  a  part  of  the  highway.  The 
owner  of  the  adjoining  land  has  no  greater  duty  in  regard  to 
keeping  sidewalks  in  repair,  than  he  has  in  regard  to  other  parts 
of  the  highway. 

Village  of  Fulton  v.  Tucker,  3  Hun  629,  6  T.  &  C.  621,  623. 

Duty  to  keep  clear  of  snow  and  ice. — But  municipal  ordinances 
usually  require  the  adjoining  owners  to  keep  the  sidewalks  clear  of  snow 
and  ice. 

Removal. — ^A  sidewalk  laid  by  a  municipality,  cannot  be  re- 
moved by  it  because  the  owner  refuses  to  pay  for  the  improve- 
ment, without  the  consent  of  the  owner  of  the  bed  of  the  street. 

Piatt  V.  Village  of  Oneonta,  88  App.  Div.  192,  84  N.  Y.  Supp.  699,  aflF'd  188 
N.  Y.  616. 

The  sidewalk  is  an  appurtenance  to  the  house,  within  the 
meaning  of  the  Lien  Law  (L.  1862,  ch.  478). 

Kenney  v.  Apgar,  93  N.  Y.  539,  549. 

18.  Turnpike  or  plank  roads. 

Reverter. — Turnpike  or  plank  road  companies  may  abandon 
their  roads,  which  thereupon  revert  and  belong  to  the  towns  in 
which  they  are  situated,  for  public  road  purposes  only.  (L.  1854, 
ch.  87.)  The  reversion,  however,  still  remains  in  the  owner  of 
the  fee. 

Heath  v.  Barmore,  49  Barb.  496,  aff'd  60  N.  Y.  302. 

On  abandonment,  the  title  reverts  to  the  town,  and  not  to  the 
individual  abutting  owners,  if  the  company  acquired  the  fee  by 
deed  and  not  by  condemnation. 

L.  1864,  ch.  87,  §  1. 

Transportation  Corpomtions  Law  (L.  1909,  ch.  219),  §  140. 

Tifft  V.  City  of  Buflfalo,  82  N.  Y.  204. 

Kennedy  v.  Mineola  H.  k  P.  Traction  Co.,  178  N.  Y.  608,  613,  71  N.  E.  102. 


STREET  TAXES. 

(See  Taxes.) 
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STREET  WIDENING. 

(See  Description.) 


STRICT  FORECLOSURE. 

(See  Foreclosure.) 


*  SUBinSSION  OF  CONTROVERST. 

Before  the  Code  of  Procedure  submission  could  be  made  as  to 
the  equitable  title  to  lands,  under  the  statute  concerning  arbitra- 
tions, 2  R.  S.  541,  §§  1,  2;  and  at  conmion  law  it  was  decided  that, 
though  an  arbitration  award  would  not  pass  the  title,  yet  it 
would  estop  the  parties. 

Olcott  V.  Wood,  14  N.  Y.  32. 

Power  of  court  to  draw  inferences. — ^Upon  a  submission  under 
Code  of  Civil  Procodnre,  5^§  1279, 1280,  the  courts  can  draw  no  in- 
ferences. 

Fearing  v.  Irwin,  56  N.  Y.  486. 

When  an  action  is  submitted  upon  agreed  facts,  only  questions 
of  law  are  submitted;  and  the  court  cannot  draw  inferences  of 
fact  from  the  facts  agreed,  unless  as  a  matter  of  law  they  are 
necessary  inferences.  **When  the  facts  agreed  upon  and  sub- 
mitted give  rise  to  other  inferences  of  fact  which  may  be  con- 
flicting, then  resort  must  be  had  to  an  action  for  the  adjudica- 
tion of  the  matters  in  difference. ' ' 

Marx  V.  Brogan,  188  N.  Y.  431,  81  N.  E.  231,  rev'g  111  App.  Div.  480,  98 
N.  Y.  Supp.  88. 


•See  also  Fiero  on  Special  Proceedings  (3d  ed.)  and  Supplement,  1919;  Bliss' 
Code  of  Civil  Procedure  (6th  ed.)  and  Supplement,  1919;  Parsons'  Code  of  Civil 
Procedure. 
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Parties. — On  a  submission  under  Code  of  Civil  Procedure, 
§  1279,  affecting  the  marketability  of  title  to  real  estate,  the 
court  will  not  pronounce  judgment  unless  the  persons  whose  in- 
terests are  affected  are  made  parties. 

Dee  Caso  v.  Stiles,  161  App.  Div.  871,  147  N.  Y.  Supp.  9. 

The  aflSdavit  required  by  Code  of  Civil  Procedure,  §  1279,  must 
be  made  by  a  party  if  a  natural  person,  and  not  by  his  attorney. 

Bloomfield  v.  Ketcham,  96  N.  Y.  657. 

Town  of  Salamanca  v.  Cattaraugas  Co.,  81  Hun  282,  30  N.  Y.  Supp.  790. 

The  language  of  Code  of  Civil  Procedure,  §  1279,  requires  all  the 
parties  to  execute  and  acknowledge  the  submission.  This  means  all  of 
four  testamentary  trustees  who  are  plaintiffs. 

Submission  of  a  controversy  on  an  agreed  statement  of  facts, 
cannot  be  made  on  behalf  of  an  infant  by  his  general  guardian. 

Coughlin  V.  Fay,  68  Hun  521,  22  N.  Y.  Supp.  1095. 

A  mandamus  proceeding  is  not  an  action;  and  the  appellate 
division  has  no  jurisdiction  over  it  on  a  submission  under  Code 
of  Civil  Procedure,  §  1279. 

De  Leyer  v.  Britt,  212  N.  Y.  565,  106  N.  E.  57. 


*  SUBORDINATION  AGREEMENT. 
Recording. — ^An  agreement  subordinating  the  lien  of  one 
mortgage  to  that  of  another,  was  not,  prior  to  1909,  entitled  to  be 
recorded;  because  it  was  not  a  conveyance  of  real  estate,  or  of 
any  interest  therein;  and  hence  it  was  not  constructive  notice  to 
anyone.  But  if  recorded  at  all,  it  should  have  been  recorded  in 
the  book  of  mortgages. 

Gillig  v.  Maass,  28  N.  Y.  191. 

Bank  for  Savings  v.  Frank,  45  Super.  (18  J.  &  S.)  404. 

But  a  subordination  agreement  was  included  among  convey- 
ances by  statute  in  1909. 

Real  Property  Law,  §  290,  suibd.  3. 

It  need  not  have  a  consideration,  because  it  is  good  by  estoppel. 

Jackson  v.  Nicol,  23  App.  Div.  139,  48  N.  Y.  Supp.  974,  app.  die.  155  N.  Y. 
697. 


*  See  also  Thomas  on  Mortgages  (3d  ed.). 
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An  agreement  whereby  a  first  mortgage  is  subordinated  to  a 
fourth,  does  not  affect  the  second  and  third  mortgages;  and 
upon  the  satisfaction  of  the  first  mortgage,  the  agreement  is  in- 
effectual. 

Taylor  v.  Wing,  84  N.  Y.  471,  rev'g  28  Hun  233. 

Indexing. — There  is  no  sure  way  of  indexing  a  subordination  agree- 
ment  in  the  recording  office  so  that  it  will  he  returned  on  the  ordinary 
forecloswre  search  for  the  mortgage  given  precedence.  This  frequently 
causes  great  trouble. 

SnOH   AN    AGBEEMENT    MADE   BT   TESTAMENTABY   TRUSTEES^    who   at- 

tempi  to  subordinate  the  lien  of  their  mortgage  to  that  of  another,  can- 
not safely  be  relied  on  (even  though  the  mortgage  subordinated  is  over- 
due) J  without  a  decree  of  the  surrogate's  court  authorizing  the  trustees 
to  enter  into  it,  on  the  ground  that  it  is  for  the  benefit  of  the  estate. 


SUBPOENA. 

Service. — ^At  common  law  it  was  not  essential  to  serve  a  sub- 
poena personally.  It  could  have  been  left  at  the  witness'  place 
of  abode  or  place  of  business. 

Smith  y.  Parke,  2  Paige  298. 

But  under  2  B.  8.  400,  §  42  and  Code  of  Civil  Procedure,  §  852, 
(1)  the  original  must  be  exhibited  to  the  witness;  (2)  a  copy  left  with 
him;  and  (3)  the  proper  fees  must  be  paid  or  tendered  to  him. 

A  subpoena  duces  tecum  is  not  a  violation  of  the  search  and 
seizure  clause  of  the  fourth  amendment  to  the  United  States 
Constitution;  nor  of  the  Bill  of  Rights  in  the  Civil  Rights 
Law  (L.  1909,  ch.  14),  §  8. 

Matter  of  Mobawk  Overall  Co.,  210  N.  Y.  474,  104  N.  £.  025,  writ  of  error 
dig.  235  U.  S.  685. 

But  it  must  appear  that  the  books  and  papers  sought  for,  have 
some  materiality  or  relevancy  to  the  matter  lawfully  under  con- 
sideration. 

Matter  of  Foster,  139  App.  Div.  769,  124  N.  Y.  Supp.  667. 
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*  SUBROGATION. 

Bights  under. — **One  who  has  been  compelled  to  pay  a  debt 
which  ought  to  have  been  paid  by  another  is  entitled  to  exercise 
jail  the  remedies  which  the  creditor  possessed  against  that  other, 
and  to  indemnity  from  the  fund  out  of  which  should  have  been 
made  the  payment  which  he  has  made." 

Sheldon  on  Subrogation  (2d  ed.),  §  11. 

McKenna  v.  FideUty  Trust  Co.,  184  N.  Y.  411,  416,  77  N.  E.  721. 

A  mortgagee  was  subrogated  to  the  rights  of  a  mortgagee 
under  a  prior  mortgage  which  was  paid  out  of  the  proceeds  of 
the  loan,  where  the  wife  of  the  later  mortgagor,  on  the  fore- 
closure of  the  later  mortgage,  pleaded  infancy  as  a  defense ;  and 
the  wife 's  dower  rights  were  postponed  to  the  surplus  remaining 
after  the  repayment  of  the  amount  advanced  to  pay  the  prior 
mortgage. 

Snelling  v.  Mclntyre,  6  Abb.  N.  C.  469. 

Grantee  may  not  dispute  claim. — Subrogation  is  allowed  to 
enable  one  secondarily  liable,  who  has  paid  the  debt,  to  get  the 
benefit  of  mortgage  security.  A  grantee  who  has  taken  his  con- 
veyance subject  to  a  mortgage,  will  be  estopped  from  disputing 
a  claim  to  subrogation  made  by  the  original  mortgagor  who  has 
paid  the  mortgage. 

Kay  V.  Castleberry,  99  Ark.  618,  139  S.  W.  646. 
Pratt  V.  Buckley,  175  Mass.  115,  65  N.  E.  889. 
N.  Y.  L.  J.   (editorial),  Sept.  25,  1911. 

There  is  nothing  in  the  nature  of  a  lien  for  taxes  and  assess- 
ments, or  in  the  fact  that  such  a  lien  exists  in  favor  of  a  sovereign 
taxing  power,  to  prevent  the  application  of  the  equitable  doc- 
trine of  subrogation,  when  justice  demands  it.  A  bank  which 
paid  a  forged  check  for  taxes  and  assessments,  was  subrogated 
to  the  lien  of  the  assessments,  but  not  of  the  taxes. 

Title  G.  &  T.  Co.  v.  Haven,  196  N.  Y.  487,  89  N.  E.  1082. 


♦  See  alflo  Thomas  on  Mortgages  (3d  ed.) ;  NOTE,  N.  Y.  Rpte.,  Bender  Annotated 
Ed.,  Bk.  19,  p.  466,  Bk.  36.  p.  930. 
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An  owner  of  real  estate  pajdng  off  a  first  mortgage,  without 
knowing  of  a  second  mortgage,  is  entitled  to  be  subrogated  to 
the  rights  of  the  first  mortgagee,  as  against  the  second  mort- 
gagee. 

Zimmermann  v.  Haller,  91  Misc.  273,  154  N.  Y.  Supp.  673,  aff*d  173  App.  Dir. 
1003,  169  N.Y.  Supp.  1160. 

Equitable  right. — Subrogation,  or  equitable  assignment,  is  not 
founded  on  contract,  but  only  upon  principles  of  natural  justice. 
It  is  the  *' mode  which  equity  adopts  to  compel  the  ultimate  pay- 
ment of  a  debt  by  one  who  in  justice,  equity  and  good  conscience 
ought  to  pay  it. ' ' 

Pittsburgh- Westmoreland  Coal  Co.  v.  Kerr,  220  N.  Y.  137,  115  N.  E.  465. 

Subrogation  for  taxes  paid  on  wrong  property  by  mistake. — 

The  lien  impressed  may  be  foreclosed,  and  the  land  sold  in  satis- 
faction thereof. 

Baranowski  v.  Wetzel,  174  App.  Div.  507,  161  N.  Y.  Supp.  153. 


SUBSTITUTION  OF  PROPERTY. 

(See  Construction.) 


SUBSTITUTED  SERVICE. 

(See  Judgment;  Summons.) 


SUIT. 

(See  Action.) 


SUBOIART  PROCEEDINGS. 

(See  Receiver.) 
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*  SUMMONS. 

1.  In  general. 

2.  Admission  of  service. 

3.  Service. 

4.  Service  of  outside  of  state,  since  Sept.  1,  1914. 
6.  Substituted  service. 

6.  Substituted  service  statutes. 

1.  In  general. 

Attorney's  signature  printed. — The  attorney's  signature  to  a 
summons  may  be  printed. 

Mayor  of  New  York  v.  Eisler,  2  Civ.  Proc.  R.  (Browne)   125,  10  Daly  396. 

A  summons  issued  by  an  attorney  with  his  name  printed  at  the 
end  thereof,  is  ** subscribed"  by  him  within  the  meaning  of  the 
requirement  of  the  Code  of  Procedure.  The  Revised  Statutes 
provide  that  process  shall  be  subscribed  or  endorsed  with  the 
name  of  the  attorney;  and  the  attorney's  law  partner  or  clerk 
may  use  his  name  by  express  authorization  of  statute;  and  the 
Code  of  Procedure  does  not  require  a  different  practice. 

Barnard  v.  Heydrick,  49  Barb.  02. 

A  summons  must  be  signed  hj  an  attorney,  and  not  by  the 
plaintiff.  This  is  waived  by  an  appearing  defendant,  who 
answers. 

Jaworower  v.  Rovere,  98  Misc.  377,  162  N.  Y.  Supp.  1075,  aff'd  177  App.  Div. 
740,  164  N.  Y.  Supp.  616. 

2.  Admission  of  service. 

Cannot  be  read  in  evidence. — An  admission  of  service  un- 
proved or  unacknowledged,  cannot  be  read  in  evidence. 

Matter  of  Stephani,  76  Hun  188,  26  N.  Y.  Supp.  1039. 

Out  of  state. — ''Admission  of  the  service  of  process  out  of  the 
state  is  ineffectual  to  give  the  court  jurisdiction  in  personam. 
(Litchfield  v.  Burwell,  5  How.  341.) '' 

Cook  V.  Farren,  34  Barb.  96. 


*See  also  Bliss'  Code  of  Ciyil  Procedure  (6th  ed.)   and  Supplement,  1019;  Par- 
sons' Code  of  Civil  Procedure. 


Digitized  by 


Google 


SUMMONS.  1035 

An  admission  of  service,  where  the  papers  are  received  out  of 
the  state,  is  insuflScient  to  give  the  court  jurisdiction.  Such  jur- 
isdiction can  only  be  acquired  by  publication  or  personal  ser- 
vice, and  both,  or  either,  under  a  regular  order  for  service  by 
publication. 

Code  of  Civil  Procedure,  f  434. 
Litchfield  v.  Burwell,  5  How.  Pr.  341. 

3.  Service. 

How  made  in  absence  of  statute. — Service  of  a  paper  should 
be  made  where  the  statute  does  not  prescribe  how,  by  delivering 
a  copy,  and  showing  the  defendant,  if  he  desires  it,  the  original. 

Smith  T.  Kerr,  49  Htm  20,  1  N.  Y.  Supp.  454. 

On  Sunday. — The  service  of  a  summons  and  complaint  on 
Sunday,  is  ''absolutely  void  for  any  and  every  purpose  what- 
ever.*' 

Penal  Code,  §  268. 

Scott  Shoe  Machinery  Co.  t.  Dancel,  63  App.  Diy.  172,  71  N.  Y.  Supp.  263. 

Vanderpoel  v.  Wright,  1  Cow.  209. 

Recital  of  a  service  in  a  judgment  is,  prima  facie,  evidence 
of  it. 

Steinhardt  v.  Baker,  20  Misc.  470,  46  N.  T.  Supp.  707,  ard  25  App.  DIt.  197, 
49  N.  Y.  Supp.  357,  168  N.  Y.  410,  57  N.  E.  629. 

Service  is  suflBciently  proved,  in  a  collateral  proceeding,  by 
the  affidavit  of  a  father  in  his  petition  for  the  appointment  of  a 
guardian  ad  litem,  that  the  infant  was  served;  without  the  af- 
fidavit of  the  person  serving;  even  though  said  father  made  a 
subsequent  affidavit  that  he  was  mistaken  in  the  first  one.  This 
was  decided  in  an  action  on  a  contract  for  the  sale  of  real  estate. 

Murphy  v.  Shea,  143  N.  Y.  78,  37  N.  E.  676. 

An  affidavit  of  service  stating  "  copy  annexed/'  is  sufficient^  if  the 
affidavit  is  in  a  judgment  roll  where  there  is  a  summons  and  complaint 

In  the  proof  of  service  of  a  summons,  the  omission  to  state  the 
time  and  place  of  service,  is  a  mere  irregularity,  which  may  be 
supplied  or  waived  by  the  defendants.    The  proof  of  the  ad- 
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mission  of  service  made  by  the  aflSdavit  of  the  plaintiff,  is  an  im- 
material irregularity. 

White  V.  Bogart,  78  N.  Y.  256. 

Service  ox  a  lunatic  who  has  been  judicially  declared  incompetent, 
but  for  whom  no  committee  has  been  appointed,  is  good  by  personal  ser- 
vice upon  the  lunatic,  and  on  the  person  in  whose  charge  he  is.  It  is 
not  necessary  for  the  plaintiff's  attorney  to  have  a  committee  appointed. 
There  is  no  provision  in  the  Code  of  Civil  Procedure  for  such  a  case. 

Service  on  the  assistant  treasurer  of  a  corporation,  is  irregular 
and  void,  under  Code  of  Civil  Procedure,  §  431. 

Winslow  V.  Staten  Island  Rapid  Transit  Co.,  61  Hun  298,  15  Civ.  Proc.  R.  202. 

On  nonresident  defendant  attending  court  in  this  state. — ^A 
summons  cannot  **be  served  upon  a  defendant,  a  nonresident  of 
the  state,  while  attending  a  court  in  this  state  as  a  party.  This 
immunity  does  not  depend  upon  statutory  provisions,  but  is 
deemed  necessary  for  the  due  administration  of  justice.  It  is 
not  confined  to  witnesses,  but  extends  to  parties  as  well,  and  is 
abundantly  sustained  by  authority." 

Matthews  v.  Tufts,  87  N.  Y.  568. 

On  elector. — The  service  of  a  summons  upon  an  elector 
on  election  day,  is  void. 

Meeks  v.  Noxon,  1  Abb.  Pr.  280. 

Service  of  process  on  a  husband,  in  a  proceeding  which  did 
not  involve  the  separate  estate  of  his  wife,  was  formerly  good 
service  on  both. 

Foote  V.  Lathrop,  53  Barb.  183,  app.  dis.  41  N.  T.  358. 

{Such  service  has  not  been  good,  however,  since  the  Married  Woman's 
Act  of  1860,  ch.  90.) 

Admission  of  service  outside  of  the  state  is  not  good;  because 
the  court  can  only  acquire  jurisdiction  by  (1)  publication  order, 
and  (2)  personal  service  out  of  state. 

Code  of  Civil  Procedure,  §  434. 
Litchfield  v.  Burwell,  5  How.  Pr.  841. 

A  party  to  an  action  cannot  serve. 

Code  of  Civil  Procedure,  §  425. 

Smith  V.  Burliss,  23  Misc.  544,  52  N.  T.  Supp.  841. 
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The  service  of  a  summons  made  personally  by  the  plaintiff, 
cannot  be  taken  advantage  of  after  judgment. 

Myers  v.  Overton,  2  AW).  Pr.  844. 

The  service  of  a  summons  by  a  party,  is  a  mere  irregularity, 
which  canot  be  taken  advantage  of  after  judgment. 

Hunter  y.  Lester,  10  Abb.  Pr.  2(M>. 

Service  by  mail  is  complete  under  Code  of  Civil  Procedure, 
§  798,  when  the  paper,  is  deposited  in  the  post-office.  The  time 
of  receiving  a  pleading  is  not  the  time  of  service,  but  the  time  of 
mailing  it,  is. 

Matter  of  Werner  v.  W.  8.  B.  K  C.  A  B.  Soc.,  61  ITisc.  82,  99  N.  Y.  Supp.  206. 

Process  issuing  from  foreign  court. — The  courts  of  this  state 
possess  no  power  to  order  the  service  of  a  summons  and  com» 
plaint  issuing  from  a  foreign  court,  upon  a  resident  of  this  state. 

Matter  of  Romero,  56  Misc.  319,  107  N.  Y.  Supp.  621. 

Sebvics  on  the  vice-president  of  a  corpobation^  is  not  good  unr 
less  he  is  also  a  director  (which  he  usually  is). 

Service  on  a  person  designated. — Service  on  a  party  designated, 
under  Code  of  Civil  Procedure,  §  430,  is  defective,  if  the  designation  is 
filed  in  the  county  where  the  judgment  roll  is  filed,  when  the  party  re- 
sides in  another  county.  It  must  be  filed  in  the  county  where  the  desig- 
nator resides. 

The  failure  to  designate  a  person  to  receive  the  summons  on 
behalf  of  an  infant  under  fourteen,  as  provided  by  Code  of  Civil 
Procedure,  §  426,  relieves  a  purchaser  at  a  foreclosure  sale. 

Pines  V.  SuHivan,  103  Misc.  443  170  N.  Y.  Supp.  252. 

The  summons  must  be  served  on  a  person  designated  under 
Code  of  Civil  Procedure,  §  426. 

Buckley  v.  Buckley,  173  App.  Div.  907,  157  N.  Y.  Supp.  1119. 

The  provisions  of  Code  of  Civil  Procedure,  §  426,  as  amended  in 
1913,  must  be  considered  and  complied  with  when  serving  infant  de- 
fendants by  publication  pursuant  to  §  438.    This  means  that  when  serv- 
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ing  infants  hy  publication,  it  will  be  necessary,  when  the  infant  is  over 
fourteen,  to  serve  the  infant,  and  also  his  father,  mother,  etc.  Where 
the  infant  is  under  fourteen,  it  will  be  necessary  to  serve  the  infant  by 
publication  (although  personal  service  on  the  infant  himself  is  not  re- 
quired by  §  426),  and  also  his  father,  mother,  etc.  And  it  wUl  be  neces- 
sary also  to  designate  by  order  some  person  upon  whom  service  shall 
be  made  in  behalf  of  the  infant 


4.  Service  of  outside  of  state,  since  Sept  1, 1914. 

Service  of  a  summons  outside  of  the  state^  without  an  obdeb, 
in  a  real  estate  action,  since  Sept.  1,  1914.  Code  of  Civil  Procedure, 
§  443,  subd.  4,  means  that  judgment  can  not  be  entered  until  thirty 
days  after  the  proofs  are  filed.  (But  this  would  be  an  irregularity, 
cured  by  the  lapse  of  one  year.) 

Affidavit. — A  sheriff  must  make  affidavit  of  service,  and  the  affi- 
davit must  have  a  county  clerk's  certificate. 
Code  of  Civil  Procedure,  §  844. 

An  affidavit  of  service  verified  anywhere  within  the  state,  requires 
no  county  clerk'§  certificate,  under  Code  of  Civil  Procedure,  §§  443, 
843,  844  and  General  Construction  Law  (L.  1909,  ch.  27),  §  12.  The 
last  paragraph  of  Code  of  Civil  Procedure,  §  443>  subd.  5,  relative  to 
county  clerk's  certificate,  applies  only  to  affidavits  made  out  of  the 
state;  and  not  to  services  made  out  of  stat^. 

In  Code  of  Civil  Procedure,  §  443,  subd.  5,  the  words  "  or  an  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledgments  of  deeds 
to  be  recorded  in  this  state  ^^  include  all  the  classes  of  persons  mentioned 
in  Real  Property  Law,  §§  299-301.  (That  is,  all  who  can  take  acknowl- 
edgments of  deeds  out  of  state  for  record  here.) 

When  service  is  made  by  an  officer  of  a  foreign  state  authorized  by 
the  laws  thereof  to  take  acknowledgments  of  deeds,  the  affidavit  of  ser- 
vice should  show  the  nature  of  the  office  held  by  the  affiant;  and  the 
examiner  must  ascertain  that  the  foreign  laws  do  in  fact  authorize  that 
officer  to  take  acknowledgments  of  deeds  therein. 

Service  outside  the  state  by  a  clerk  in  a  foeeign  state  law 
OFFICE  (a  nonresident)  y  is  not  good  since  Sept.  1,  1914,  under  Code  of 
Civil  Procedure,  §  443.  And  an  admission  of  service  under  §  434, 
wUl  not  cure  such  defective  service. 
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Pboof  of  seevicb  out  of  state. — Code  of  Civil  Procedure,  %  444, 
provides  that  proof  of  delivery  must  he  made  hy  the  affidavit  of  thei 
person  who  delivered  it;  and  §  844  provides  that  the  affidavit  m^  be 
taJcevb^  without  the  state  hy  an  officer  authorized  hy  the  laws  of  that 
state  to  take  acknowledgments  of  deeds  to  he  recorded  therein,  and  when 
€tccompanied  hy  proper  certificated  of  aiUhentication,  sucA  as  are  re- 
quired to  entitle  a  deed  to  he  recorded  in  this  state,  may  he  used  as  if 
taken  in  this  state. 

Who  may  make. — Code  of  Civil  Procedure,  %  443,  suhd.  5,  was^ 
amended  hy  L.  1916,  ch.  439,  in  effect  Sept.  1,  1916.  There  are  added 
to  those  persons  who  can  make  personal  service  without  the  state  with- 
out an  order:  a  citizen  of  New  York  state;  an  attorney  and  counselor 
at  law  duly  qualified  to  practice  in  the  state  where  the  service  is  made; 
and  a  United  States  marshal.  {Attention  is  called  to  the  fact  that  tn 
New  Jersey,  and  possibly  in  other  states,  an  attorney  is  not  always  a 
counselor.)  When  the  affidavit  is  made  hy  a  resident  or  citizen  of  the 
state  of  New  York,  his  place  of  residence  and  street  number,  if  a/ny, 
must  be  stated  An  affidavit  of  service  made  without  the  state,  must 
contain  the  official  designation  of  the  person  making  it;  and  have  an- 
nexed thereto  a  certificate  of  the  proper  official,  showing  that  the  person 
before  whom  the  affidavit  was  sworn  to,  was,  at  the  time  of  administering 
the  oath,  qualified  to  act. 

The  statute  must  be  strictly  followed  as  to  who  makes  the  ser- 
vice. 

Connfeld  v.  Bliss,  174  App.  Div.  434,  161  N.  Y.  Supp.  160,  aff'd  220  N.  Y.  681, 
116  N.  E.  1041. 

Service  out  of  state  by  a  deputy  United  States  marshal,  is  not 
good. 

Sexton  V.  Bernheimer,  104  Misc.  1,  171  N.  Y.  Supp.  696. 

Sebvice  out  of  the  state  is  of  no  greater  jurisdictional  effect 
than  the  old  method  of  publication.  A  deficiency  judgment  on  fore- 
closure is  not  good  upon  such  service. 

On  domestic  corporation  or  its  officer. — Personal  service  can- 
not be  made  upon  a  domestic  corporation  out  of  the  state,  because  a 
domestic  corporation  cannot  go  out  of  the  state.  So  an  officer  cannot  he 
so  served  out  of  state  on  behalf  of  the  corporation. 

A  summons  cannot  be  served  out  of  the  state  on  a  corporation, 
by  serving  an  officer,  because  he  does  not  carry  the  corporate 
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entity  around  with  him;  and  the  corporation  cannot  go  outside 
of  the  state. 

Lonsdale  Grain  Co.  y.  Neil,  176  P.  822  (Okla.). 
N.  Y.  L.  J.  (editorial),  Dec.  28,  19ia. 

5.  Snbstitated  service. 
Under  Code  of  Procedure  and  Code  of  Civil  Procedure.— Under 
the  Code  of  Procedure  substituted  service  was  equivalent  to  per- 
sonal service;  but  under  the  Code  of  Civil  Procedure  it  is  equiva- 
lent, in  its  effect  upon  proceedings  in  an  action,  to  service  by 
publication. 

Clark  V.  Lockhard,  13  Civ.  Proc.  R.  278,  21  Abb.  N.  C.  173,  ard  122  N.  Y. 

263,  25  N.  E.  391. 
Bents  T.  Crotona  Park  Realty  Co.,  81  Miee.  364,  142  N.  Y.  Supp.  193. 

Place  op  defendant's  sojourn  cannot  be  ascertained. — Substu 
iuted  service  under  Code  of  Civil  Procedure,  §  435,  is  proper  where  the 
residence  is  in  this  state,  but  the  place  of  sojourn,  that  is,  the  place  where 
the  defendant  actually  is,  cannot  be  ascertained. 

Such  service  under  an  order  obtained  on  the  ground  that  the 
defendant  was  without  the  state,  and  the  place  of  his  sojourn 
could  not  be  ascertained,  will  not  be  vacated  because  the  plaintiff 
knew  that  the  defendant  was  somewhere  in  Canada.  **  Place  of 
sojourn"  means  a  definite  locality,  and  not  an  entire  country. 

Hess  V.  Felt,  60  Misc.  641,  112  N.  Y.  Supp.  470. 

Must  be  made  at  defendant's  residence. — Substituted  service 
of  a  summons  must  be  made  at  the  defendant's  residence;  and  an 
order  for  service  at  any  other  place,  such  as  his  office,  is  fatally 
defective. 

Fisk  V.  Bennett,  69  Hun  272,  23  N.  Y.  Supp.  471. 

Bui  substituried  service  under  Code  of  Civil  Procedure,  §  436,  where 
the  residence  of  the  defendant  cannot  be  ascertained,  can  be  made  by 
mailing  in  care  of  his  last  known  attorney. 

The  mft^^^ng  must  be  made  in  the  post-office  where  the  defend- 
ant resides. 

Code  of  Civil  Procedure,  §  436. 

Against  corporation. — Substituted  service  can  be  had  against 
.a  corporation. 

Bentz  V.  Crotona  Park  Realty  Co.,  81  Miec.  364,  142  N.  Y.  Supp.  193. 
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Such  service  on  a  corporation  is  expressly  provided  for  by  L.  1918, 
ch.  230,  in  effect  Sept.  1,  1913,  amending  Code  of  CivU  Procedure, 
§§  435,  436. 

Snbstitiited  service  on  an  infant,  is  good. 

Steinhardt  v.  Baker,  163  N.  Y.  410,  57  N.  E.  629. 

The  time  to  answer  expires  on  the  expiration  of  twenty  days  from 
the  time  of  making  such  service,  and  not  forty-two.  Orr  v.  McEwen, 
16  Hun  625.  (But  Code  of  CivU  Procedure,  §  437,  construed  literaUy, 
would  seem  to  make  the  twenty  days  run  from  the  time  of  filing  the 
affidavit  of  service.) 

Matrimonial  actions. — Substituted  service  under  Code  of  Civil 
Procedure,  §§  435, 436,  does  not  apply  to  matrimonial  actions. 

Purvis  T.  Purvis,  167  App.  Div.  717,  163  N.  Y.  Supp.  269. 

Code  of  Civil  Procedure^  §§  435,  436  applies  only  to  residents  of 
this  state. 

6.  Substituted  service  statutes. 

Code  of  Civil  Procedure. — §  435.  Order  for  service  of  summons 
in  the  supreme  court,  upon  a  defendant  residing  in  the  state,  may 
be  made  by  the  supreme  or  county  court,  or  a  judge  thereof,  upon 
satisfactory  proof  by  affidavit  of  a  person  not  a  party,  or  by  re- 
turn of  the  sheriff,  that  proper  and  diligent  effort  has  been  made 
to  serve  the  summons  upon  the  defendant,  and  that  the  place  of 
his  sojourn  cannot  be  ascertained,  or,  if  he  is  in  the  state,  that  he 
avoids  service,  so  that  personal  service  cannot  be  made. 

Amended  by  L.  1877,  ch.  416. 

Amended  by  L.  1880,  ch.  535,  to  read  summons  *  *  is  issued  in 
any  court  of  record.*' 

Amended  by  L.  1913,  ch,  230,  in  effect  Sept.  1,  1913.  Covers 
a  domestic  corporation,  other  than  a  municipal  corporation,  and 
a  joint-stock  or  other  unincorporated  association. 

§  436.  Order  must  direct  that  service  of  summons  be  made  by 
leaving  a  copy  thereof  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if,  upon  reasonable  ap- 
plication, admittance  can  be  obtained,  and  such  person  found 
who  will  receive  it;  or,  if  such  person  cannot  be  found,  or  ad- 
mittance cannot  be  obtained,  by  affixing  same  to  outer  door  or 
other  door  of  defendant's  residence;  and  by  depositing  another 
66 
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copy  thereof,  properly  enclosed  in  a  postpaid  wrapper,  addressed 
to  him  at  his  place  of  residence,  in  the  post-office  at  the  place 
where  he  resides. 

Amended  by  L.  1877,  ch.  416.  The  word  or,  near  the  middle, 
changed  to  nor. 

Amended  by  L.  1896,  ch.  562,  by  adding  at  the  end:  **or  upon 
proof  being  made  by  affidavit  that  no  such  residence  can  be 
found,  service  of  the  summons  may  be  made  in  such  manner  as 
the  court  may  direct.^' 

Amended  by  L.  1913,  ch.  230,  in  effect  Sept.  1, 1913.  Covers  a 
domestic  corporation,  a  joint-stock  or  other  unincorporated  as- 
sociation, and  service  on  its  principal  office  or  place  of  business. 


SUNDAY. 

(See  HoUday.) 


SUPPLEBIENTART  PROCEEDINGS. 

(See  Receiver.) 


SURETY. 

(See  Bond.) 


SURFACE  WATER. 

(See  Water.) 
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SURPLUSAGE  OR  SHORTAGE  IN  BLOCK. 

The  surplnB  in  a  block  should  be  distribnted  pro  rata^  in  case 
the  lines  of  actual  possession  do  not  conflict  with  this. 

M«yer  v.  Boyd,  51  Hun  291,  4  N.  Y.  Supp.  328. 

Keitel  v.  Zimmermann,  19  Misc.  581,  43  N.  Y.  Supp.  676. 

Small  surplusage  ob  shortage  in  the  block^  t^  ordinarily  taken 
care  of  by  the  surveyors,  by  calcviating  and  using  a  block  standard  foot, 
instead  of  the  United  States  government  standard  foot.  But  this  should 
not  be  done  where  the  variation  is  more  than  an  inch  or  so  for  each 
eight  hundred  feet. 

In  case  of  a  small  deficiency  in  the  block,  lines  of  possession  main- 
tained for  fifty  years,  are  sufficient  to  determine  the  practical  location 
of  the  lot  lines  on  the  ground. 

A  stipulation  in  a  contract  to  pay  for  a  shortage  in  acreage, 
does  not  run  with  the  land. 

Fairchild  v.  ScarsdaW  Estates,  166  App.  IMv.  616,  151  N.  Y.  Supp.  1042. 


SURRENDER. 

(See  Construction;  Lease.) 


SURROGATE. 

(See  Accounting.) 
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*  SURROGATE'S  COURT. 

1.  In  general. 

2.  Citation  and  servife  thereof. 

1.  In  general 

Jurisdiction.— The  Constitution,  art.  6,  §  15,  has  given  the 
legislature  the  right  to  invest  surrogates*  courts  with  such  juris- 
diction as  may  be  deemed  wise  and  expedient.  Although  they 
are  courts  of  record,  they  possess  no  powers  except  such  as  have 
been  specially  conferred  by  statute,  and  the  incidental  powers 
necessary  to  effectually  exercise  them.  They  have  jurisdiction 
to  judicially  settle  the  accounts  of  any  trustee,  whether  testa- 
mentary or  not. 

Matter  of  Runk,  200  N.  Y.  447,  94  N.  £.  363. 

On  the  trial  of  an  issne  of  fact  by  a  surrogate,  a  decision  duly 
filed  as  required  by  Code  of  Civil  Procedure,  §  2545,  is  necessary 
to  support  a  judgment. 

Matter  of  Sloane,  136  App.  Div.  703,  119  N.  Y.  Snpp.  667.     (Now  in  §  2541.) 

Inhabitancy,  as  adjudicated  by  a  surrogates'  court  on  admin- 
istration,  is  conclusive  unless  reversed  on  appeal.  It  cannot  be 
attacked  collaterally. 

Monell  V.  Dennison,  17  How.  Pr.  422. 

The  surrogate  is  presumed  to  have  determined  the  residency 

of  the  testator  as  in  his  district,  in  the  probate  proceedings;  and 

the  probate  cannot  be  attacked  collaterally  by  proving  that  the 

testator  in  fact  resided  in  another  county  at  the  time  of  his  death; 

for  the  purpose  of  destroying  the  title  to  real  property  devised 

under  the  will. 

Bolton  T.  BrewBter,  32  Barb.  889. 

By  L.  1914,  OH.  443,  in  effect  Sept  1,  1914,  Code  of  Civil  Procedure, 
ch.  18,  relating  to  surrogates*  courts,  was  entirely  rewritten,  and  greatly 

♦See  also  Beaton's  Surrogates'  Courts  (3d  ed.) ;  Schouler  on  Wills  (5th  ed.) ; 
Bliss'  Code  of  Civil  Procedure  (6th  ed.)  and  Supplement,  1919;  Parsons'  Code  of 
Civil  Procedure. 
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changed.  §§  2472-2860  were  all  renumbered.  The  highest  numbered 
section  is  now  2771,  and  there  are  no  §§  2772-2860. 

The  powers  of  the  surrogate  and  the  jurisdiction  of  the  surrogate's 
court,  have  been  greatly  enlarged,  with  the  evident  purpose  of  maJcing 
this  court  the  principal  tribunal  for  the  determination  of  questions  con- 
cerning the  execution,  validity  and  construction  of  wills,  and  the  final 
disposition  and  distribution  of  decedents'  estates.  The  surrogate  was 
authorized  to  empanel  a  jury,  and  jury  trials  of  questions  of  fact  may 
now  be  had  in  certain  cases  in  the  surrogate's  court. 

The  proofs  taken  on  uncontested  probates  will  no  longer  be  recorded 
(§  2486),  although  the  original  proofs  will  be  filed. 

All  vouchers  filed  with  accounts  may  be  returned  to  the  accounting 
party  after  two  years;  or  destroyed  after  five  years  from  the  date  of  the 
decree.  (§  2488.)  T)iis  will  prove  an  inconvenience  in  attempting  to 
establish  Utles  by  proving  the  acceptance  of  proceeds  of  sales. 

The  surrogate's  power  to  subpoena  has  been  extended  throughout  the 
state,  (§  2490.)  In  §  2490,  the  former  provision  giving  the  appellate 
division  power  to  modify  or  set  aside  a  surrogates  decree  as  upon  an 
original  application,  ha^  been  repealed,  except  as  provided  by  §  2763. 

The  fact  that  jurisdiction  of  the  parties  was  obtained,  is  presump- 
tively proved  by  the  recital  to  that  effect  in  the  decree.     (§  2513.) 

Many  details  must  be  given,  which  were  not  theretofore  required; 
both  in  the  petition  (§  2521)  and  the  decree.    (§§  2523,  2524.) 

Where  no  citation  has  been  served  on  a  person  appearing,  his  notice 
of  appearance  must  be  acknowledged  or  proved,  and  duly  certified. 
(§  2533.) 

§  2534  requires  the  surrogate  to  appoint  a  special  guardian  for  an 
infant,  whether  he  appears  by  his  general  guardian  or  not;  and  he  may 
appoint  a  special  guardian  for  unknown  persons,  or  persons  whose  where- 
ahouis  are  unknown.    Consent  must  be  filed  before  acting. 

Right  to  a  trial  by  jury  is  provided  for;  but  is  deemed  waived  unless 
demanded.     (§  2537.) 

Trial  by  jury  before  surrogate  or  the  supreme  court,  at  the  option  of 
the  surrogate.     (§  2538.) 

Uncontroverted  statements  in  a  petition,  affidavit  or  account,  to  be 
considered  du^e  proof  of  the  facts  therein  stated.     (§  2546.) 

Every  decree  of  the  surrogate's  court  is  conclusive  against  every  per- 
son of  whom  jurisdiction  is  obtained.     (§  2550.) 
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Records  of  instruments  acknowledging  payment  of  moneys  pursuant 
to  decree,  may  he  m^de;  and  are  presumptive  evidence.    (§2552.) 

Under  the  provisions  of  §  2617,  a  legatee  can  file  objections  to 
the  probate  of  a  will.  This  is  new.  But  not  if  he  is  not  an  heir, 
and  claims  under  no  other  will. 

Matter  of  Nelson,  89  Misc.  26,  152  N.  Y.  Supp.  734. 

Prior  to  Sept.  1, 1914,  the  surrogate  had  no  equity  jurisdiction. 

The  constitutionality  of  the  legislation  in  the  new  Surrogates' 
Practice  Act,  attempting  to  confer  such  jurisdiction  on  the  sur- 
rogate, questioned. 

Matter  of  Kent,  92  Misc.  113,  155  N.  Y.  Supp.  383. 

Settling  estates  by  recorded  instruments. — Estates  may  be  set- 
tled by  instruments  filed  and  recorded  in  the  surrogate's  office.  Every 
such  instrument  must  be  acknowledged  and  proved,  the  same  as  a  deed 
of  real  estate;  and  the  record  thereof  or  a  certified  copy  of  such  record, 
is  presumptive  evidence  of  the  contents  of  such  instrument  and  of  its 
due  execution.  §  2502  added  to  the  Code  of  Civil  Procedure  by  L. 
1906,  ch.  350,  in  effect  Sept.  1,  1906 ;  and  re-numbered  as  §  2719  by 
L,  1914,  ch.  443. 

2.  Citation  and  service  thereof. 

For  service  of  citation  prior  to  1880,  see  L.  1837,  ch,  460,  as 
amended  by  L.  1862,  ch.  229.  Code  of  Civil  Procedure,  §  3347,  in 
effect  Sept.  1,  1880. 

The  executor  was  first  required  to  be  cited  on  probate.  Sept  1,  1905. 
See  L.  1905,  ch.  438,  amending  Code  of  Civil  Procedure,  §  2615. 

Service  on  nonresident  within  this  state, — There  are  some  re- 
ported cases  holding  that  personal  service  of  a  citation  within  this  state 
upon  a  nonresident  who  happens  to  be  found  here,  is  void.  Matter  of 
Porter,  1  Misc.  489,  22  N.  Y.  Supp.  1063,  and  Matter  of  Merritt,  5 
Dem.  544.  But  this  is  bad  law;  and  these  cases  are  overruled  by  Matter 
of  Washburn,  12  Misc.  242,  34  N.  Y.  Supp.  44,  which  holds  that  an 
infant  who  is  a  nonresident,  and  his  guardian,  can  be  brought  within 
the  state  for  the  purpose  of  serving  a  citation  on  them,  to  avoid  publir 
cation. 

It  follows  therefore,  that  a  citation  can  properly  be  served  on  a  non- 
resident lunatic  and  his  committee,  if  they  can  be  found  in  this  state. 
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even  though  they  were  induced  to  come  here  for  the  sole  purpose  of 
avoiding  the  necessity  of  publication. 

The  absence  from  the  files  of  proofs  of  service  of  the  citation, 
is  not  sufficient  ground  for  the  rejection  of  a  title.  Recitals  of 
the  due  service  of  citation  in  the  probate  decree,  are  made  pre- 
sumptive, and,  in  the  absence  of  fraud,  conclusive  evidence. 

Code  of  Civil  Procedure,  S  2478. 

Sieco  V.  Martin,  61  App.  Div.  502,  70  N.  T.  Supp.  597. 

The  sbbviob  of  a  citation  by  publication  where  no  obdbb 
DiBSOTiNo  SUCH  SEBviOE  CAN  BE  FOUND^  can  he  posssd  upon  recitals  in 
the  decree  admitting  the  will  to  probate,  that  satisfactory  proof  has  been 
made  of  the  due  service  of  the  citation.  Such  recitals  raise  presumptions 
of  jurisdiction,  proper  order  of  publication,  and  due  service;  and  it  is 
incumbent  upon  anyone  rejecting  the  title,  to  show  that  there  was  no 
order,  or  that  the  order  granted  was  not  sufficient  to  give  the  court  juris- 
diction, or  that  it  was  improperly  served. 

Waivers. — ^Prior  to  1896,  there  was  no  statutory  authority  for 
waivers  in  lieu  of  the  issuance  and  service  of  citations.  Parties 
can  waive  their  rights,  but  they  cannot  waive  the  express  pro- 
visions of  statute  as  to  how  a  court  shall  obtain  jurisdiction;  and 
their  waivers  do  not  give  the  court  jurisdiction.  A  probate  de- 
criee  was  vacated  (in  1895),  because  the  parties  only  waived 
and  were  not  served;  and  they  did  not  sign  written  admissions  of 
service.  The  court  remarked  that  the  practice  of  waivers  was 
dangerous,  in  proceedings  affecting  titles  to  real  estate. 

Matter  of  Gregory,  13  Misc.  363,  85  N.  Y.  Supp.  106. 

But  see  L.  1896,  ch.  570,  amending  Code  of  Civil  Procedure,  §  2528, 
which  does  make  provision  for  waivers. 

Eight  days  before  return  day. — ^A  citation  served  on  the 
twelfth,  and  returnable  on  the  twentieth,  is  served  at  least  eight 
days  before  the  return  day,  under  Code  of  Civil  Procedure, 
§2520. 

Matter  of  Carhart,  67  How.  Pr.  216,  overruling  the  diotum  in  Boerum  t. 
Betts,  1  Dem.  471. 

A  citation  can  be  served  on  a  person's  residence,  even  though 
the  party  cited  is  actually  in  England,  if  the  return  day  is  far 
enough  away  (two  months,  in  this  case),  so  that  under  Code  of 
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Civil  Procedure,  §  2520,  the  surrogate  has  good  reason  to  believe 
that  it  came  to  the  person's  knowledge  in  time  for  him  to  attend 
on  the  return  day. 

Mead  V.  MiUer,  3  Dem.  577. 

A  citation  may  be  served  by  intercBted  parties. — The  objection 
that  the  surrogate  had  no  jurisdiction  to  admit  a  will  to  probate, 
because  the  service  of  citation  on  two  of  the  parties,  and  proof  of 
same,  were  made  by  one  of  the  executors  and  a  legatee  under  the 
will,  cannot  be  sustained,  for  two  reasons:  (1)  there  is  no 
statute  or  rule  of  law  against  such  service  by  a  party;  and  (2) 
the  probate  of  a  will  by  a  surrogate  cannot  be  attacked  col- 
laterally for  such  an  irregularity. 

Wet  more  v.  Parker,  52  N.  Y.  450,  456,  aff'g  7  Lans.  121. 

Service  on  infants. — A  citation  served  upon  an  infant  under  four- 
teen personally  and  by  delivering  a  copy  on  beluUf  of  said  infant,  to 
another  infant  fifteen  years  of  age  as  a  person  of  suitable  age  and  dis- 
cretion, is  sufficient,  if  passed  by  the  surrogate. 

Code  of  Civil  Procedure,  §  2520,  fails  to  require  a  citation  to  be 
served  on  an  infant  under  fourteen  at  least  eight  days  before  the  return 
day;  and  so  does  §  2526.  But  it  is  not  safe  to  pass  a  probate  without 
such  eight  days  service,  even  .though  a  special  guardia/n  was  appointed. 

Return  day  when  service  is  by  publication. — ^In  the  service  of 
a  citation  by  publication,  eight  days  need  not  elapse  between  the 
day  of  the  last  publication  and  the  return  day. 

Matter  of  Denton,  86  App.  Div.  359,  88  N.  Y.  Supp.  778. 

The  service  of  a  citation  by  publication  is  void,  when  the  first 
publication  is  less  than  forty-two  days  before  the  return  day. 

Matter  of  Koch,  19  Civ.  Proc.  R.  165,  12  N.  Y.  Supp.  94. 
A  CITATION  DIFFERS  FROM  A  SUMMONS  IN  THIS  RESPECT;    Service  of  A 

summons  is  complete  on  the  completion  of  the  publicaiion  for  the  re- 
quired time;  while  service  of  a  citation,  if  not  complete  on  the  return 
day,  never  becomes  so;  because  no  time  after  the  return  day,  can  be 
counted. 

Service  on  nonresident. — A  citation  ma^  be  published  against  a 
nonresident,  on  mere  proof  of  nonresidence ;  but  when  the  residence  is 
unknown,  and  mailing  is  dispensed  with,  the  same  efforts  must  be 
shown  as  in  the  publication  of  a  summons. 
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On  the  service  of  a  citation  by  publication,  while  Code  of  Civil  Pr<h 
cedure,  §  2528,  apparently  requires  mailing  in  addition  to  personal 
service  without  the  state,  yet  this  was  not  the  inientian  of  the  legisla- 
ture, and  is  unnecessary. 

The  mailing  of  a  citation  to  "  Caleb  Lyon,  DeKalb  Co,,  111.,''  when 
the  order  directed  mailing  to  "  Caleb  Lyon,  Cortlandt,  DeKalb  Co.,  III.," 
was  insufficient  to  give  the  court  jurisdiction  over  him. 

An  order  directing  the  mailing  of  a  copy  of  the  citation  to  a 
person  at  57  Rush  St.,  Chicago,  111.,  when  the  petition  shows 
that  it  should  have  been  59  Rush  St.,  is  defective. 

Matter  of  Harlow,  73  Hun  433,  26  N.  Y.  Supp.  469. 

m 

Children  of  a  deceased  brother  are  duly  cited  under  the  gen- 
eral designation  of  **  heirs  and  next  of  kin  of  deceased,  whoso 
names  and  places  of  residence  are  unknown*'  although  the  pub 
lication  order  was  based  on  a  petition  alleging  the  existence  of 
such  heirs;  and  setting  forth,  according  to  Code  of  Civil  Pro- 
cedure, §  2518,  the  fact  that  after  diligent  inquiry,  their  names 
and  residences  could  not  be  ascertained  by  the  petitioner. 

In  Re  Ellis,  4  N.  Y.  Supp.  180,  22  St.  R.  77. 

Publication  in  paper. — After  May  11,  1874,  by  L.  1874,  ch.  437, 
citations  were  required  to  be  published  in  a  paper  published  in  the 
county  {except  in  New  York  and  Kings)^  instead  of  the  state  paper. 

Bui  this  law  was  repealed  by  L.  1880,  ch.  245,  in  effect  May  10,  1880. 

Tmpoetant  changes  were  made  in  the  method  of  service  of  a 
citation,  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914,  amending  Code 
of  Civil  Procedure,  ch.  18. 

Any  person  over  eighteen,  though  a  party,  may  serve  if.  Personal 
service  must  be  made,  if  in  the  county  or  an  adjoining  county,  at  least 
eight  days  before  the  return  date.  In  any  other  county,  ten  days;  and 
outside  of  New  York  state,  but  within  the  United  States,  twenty  days; 
and  without  the  United  States,  thirty  days.    (§  2529.) 

Personal  service  in  the  state,  by  leaving  at  respondent's  residence, 
with  a  person  of  suitable  age  and  discretion,  has  been  abolished. 

Service  in  the  state  must  be  made  on  an  adult  or  on  an  infant  of  four- 
teen  or  over,  by  delivering  a  copy  to  the  person  to  be  served.  Upon  an 
infant  under  fourteen,  by  delivering  a  copy  to  the  infant  in  person,  and 
also  to  his  father,  mother  or  guardian;  and  if  none  in  the  state,  or  if  the 
infant  does  not  reside  with  a  parent,  also  upon  the  person  having  the  care 
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of  the  infant^  or  who  employs  him,  or  with  whom  he  resides.    (§  2525.) 

Note  that  where  an  infant  has  a  parent  or  guardian  residing  in  the 
state,  but  the  infant  does  not  reside  with  him,  the  citation  miLst  be 
served  on  theee  persons. 

Service  upon  an  adjudged  incompetent,  or  upon  a  corporation,  is  made 
in  the  same  way  as  a  summons  is  served.    (§  2525.) 

Substituted  service  may  be  made  upon  a  resident  whose  place  of  busi- 
ness or  place  of  residence  is  known,  under  an  order  obtained  upon  satis- 
factory proof  thai  proper  and  diligent  effort  has  been  made  to  serve  U 
personally;  and  that  he  cannot  be  found  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  served  elsewhere  in  the  state;  or,  if  found,  that  he 
evades  service, — the  same  as  prescribed  in  §§  436,  437.     (§  2525.) 

This  requires  proof  of  the  facts  that  are  required  to  sustain  an  order 
for  svbstituted  service  of  a  summons.  Satisfactory  proof  that  respond- 
ent is  a  legal  resident  of  the  state,  is  necessary. 

Over  fifty  known  creditors  may  be  served  by  publication  as  the  sur- 
rogate directs,  and  by  twenty  days  mailing.     (§  2525.) 

Service  by  publication  or  personally  without  the  state,  under  order  of 
the  surrogate  upon  (1)  a  foreign  corporation,  (2)  a  nonresident,  (3)  a 
resident  who  cannot  be  served  by  substituted  service,  (4)  a  party  whose 
name  or  residence  cannot  be  ascertained,  and  (5)  upon  unknown  persons 
included  in  a  class.    (§  2526.) 

The  order  must  be  made  upon  the  petition,  or  upon  an  affidavit,  set- 
ting forth  to  the  satisfaction  of  the  surrogate,  the  pacts  which  show 
that  the  case  is  one  of  those  specified  in  §  2526,  and  that  the  petitioner 
has  used  due  diligence  to  ascertain  the  names  and  post  office  addresses 
of  the  parties  who  are  unknown.     (§  2527.) 

This  requires  that  the  facts  upon  which  jurisdiction  to  make  the  or- 
der depends  (t.  e.  nonresidence,  etc.)^  must  be  stated  in  the  petition  or 
affidavit.  The  validity  of  the  order  will  depend  upon  the  sufficiency  of 
such  statements. 

Where  parties  are  unknown,  or  their  addresses  are  unknown,  then, 
and  then  only,  the  affidavits  for  publication  should  show  the  same  dili- 
gence as  is  required  for  a  publication  order  on  a  summons. 

The  order  must  direct,  and  service  must  be  made,  by  publication  in 
two  newspapers  designated  (unless  the  estate  or  fund  amounts  to  less 
than  $5000,  in  which  case,  in  only  one  paper) y  for  a  time  specified,  not 
less  than  four  weeks;  and  by  mailing  on  or  before  the  day  of  first  publi- 
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cation,  in  a  specified  post  office.  (§§  2528,  2529.)  Mailing  may  be  dis- 
pensed with  in  a  proper  case. 

Note  that  a  copy  of  the  order  is  no  longer  required  to  be  mailed  with 
the  citation. 

If  the  person  to  be  served  is  an  infant  under  fourteen,  a  further  copy 
must  be  mailed  to  his  father  or  mother  or  guardian,  and  the  person  with 
whom  he  is  sojourning. 

The  order  may  authorize  either  publication  or  personal  service  with- 
out the  state,  or  may  specify  either  mode  without  embodying  the  other. 

Notwithstanding  §  2768,  the  order  under  %  2529  must  specify  a  gen- 
eral  post  office;  and  the  mailing  miLst  be  in  the  general  post  office,  and 
not  in  a  branch  office  or  sub-station,  or  letter  box.  {From  Sept.  1,  1914 
to  May  31,  1916.) 

§  2768,  amended  by  L.  1916,  ch.  447,  in  effect  May  31,  1916,  has 
changed  the  rule  in  regard  to  mailing  surrogates'  citations.  It  provides 
that  whenever  a  citation,  order,  notice  or  paper  issued  from  or  referring 
to  the  surrogate's  court,  is  directed  to  be  deposited  in  a  specified  post 
office,  or  in  the  post  office,  such  deposit  may  be  made  or  directed  to  be 
made  in  any  post  office,  branch  post  office,  sub-station  or  letter  box, 
mainiained  or  exclusively  controlled  by  the  United  States  government. 

(The  general  post  office  in  New  York  dty  is  stUl  im  the  post  office 
building  adjoining  the  city  hall  park,  1916.) 

Proof  of  service  may  be  made  by  the  usual  affidavit,  or  by  a  written 
admission  duly  acknowledged,  or  accompanied  by  proof  of  handwriting. 
(§  2531.) 

§  2531  was  amended  by  L.  1916,  ch.  445,  in  effect  May  9,  1916,  by 
providing  thai  proof  of  service  of  citation  or  other  process  in  the  surro- 
gate's court,  must  be  made  by  the  certificate  of  the  sheriff,  when  served 
by  him;  and  in  any  other  case  by  the  affidavit  of  the  person  so  serving, 
or  by  properly  proved  admissions  of  the  party  served. 

The  probate  of  a  will  upon  a  petition  stating  that  (he  testator  had  no 
heirs,  followed  only  by  the  issuance  of  a  citation  to,  and  service  of  same 
upon  the  attorney  general  and  county  treasurer  (the  public  administra- 
tor) y  is  bad.  The  citation  should  be  issusd  to  and  published  against,  the 
unknown  heirs. 

On  the  publication  of  a  citation  under  §  2529,  if  the  order  directs 
the  mailing  of  a  copy  of  the  order  (which  the  statute  does  not)j  it  must 
be  done,  or  the  order  must  be  amended  nunc  pro  tunc  dispensing  with 
that  requirement. 
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A  citation  must  be  published  once  a  week  for  four  full  weeks, 
or  twenty-eight  days  before  the  return  day,  excluding  the  day 
of  first  publication. 

Matter  of  Wright,  183  App.  Div.  266,  aflfM  224  N.  Y.  293,  120  N.  E.  725. 

Since  Sept.  1, 1914,  a  waiver  under  §  2511,  suhd.  3a,  acknowledged 
anywhere  in  the  state,  requires  no  county  cleric's  certificate.  See  §  2768, 
sui>d.  15.  Prior  to  that  time,  under  §  2528,  as  amended  by  L.  1911, 
ch.  330,  the  words  "  duly  certified^'  probably  required  it. 


SURROGATE'S  PRACTICE  ACT. 

(See  Guardian;  Trusts;  Will,  Judicial  Construction.) 


SURVEYS. 


Admissibility  in  evidence. — A  survey  is  inadmissible  unless 
referred  to  in  a  deed,  or  one  of  the  parties  procured  it,  or  rec- 
ognized it  as  correct. 

Wightman  v.  Campbell,  161   App.  Div.  49,   146  N.  Y.  Supp.   666,  aff'd  217 
N.  Y.  479,  112  N.  E.  184. 

Field  book  entries,  made  by  a  deceased  surveyor,  are  admis- 
sible in  evidence. 

Wightman  v.  Campbell,  217  N.  Y.  479,  112  N.  E.  184. 

Judicial  notice  of  magnetic  variation. — The  court,  in  adjudi- 
cating on  surveys,  is  bound  to  notice  judicially,  the  magnetic 
variation  from  the  true  meridian  at  different  times. 

Bryan  v.  Beckley,  Litt.  Sel.  Cas.  91  (Ky.). 

Location  fact  for  jury. — ^A  surveyor  has  no  more  right  than 
anyone  else,  to  decide  upon  starting  points,  or  other  elements  of 
location.    They  are  matters  of  fact  for  the  jury. 

Note  on  "Surveys  as  evidence,"  30  Abb.  N.  C.  73-77. 


^  See  also  Chamberlayne,  Modem  I>aw  of  Evidence. 
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Monuments  used. — ^A  surveyor's  testimony  is  of  no  value,  un- 
less there  is  evidence  that  the  moiiument  used  by  him  in  making 
his  measurements,  is  to  be  relied  on. 

Pearsall  v.  Westoott,  30  App.  Div.  99,  61  N.  Y.  Supp.  663. 

A  surveyor,  in  monumenting  a  highway,  must  have  the  sanc- 
tion, either  of  record,  monument  or  tradition,  in  placing  his 
monuments. 

Curvin  v.  Rochester  R.  Ck).,  78  Hun  666,  29  N.  Y.  Supp.  521. 

Gore  shown  by  survey  to  be  encroached  upon,  not  owned  by 
vendor. — ^In  case  of  a  contract  to  convey  **  subject  to  a  state  of 
facts  shown"  on  a  certain  survey,  which  shows  an  encroach- 
ment by  an  adjoining  building  on  a  strip  of  land  five  and  one- 
half  inches  at  one  end,  and  tapering  to  nothing  twenty  feet  dis- 
tant, it  cannot  be  fulfilled  if  the  vendors  have  no  title  to  the 
strip  encroached  upon;  because  they  have  no  title  to  the  gore 
which  they  can  convey  subject  to  the  encroachments,  as  they 
contract  to  do. 

KapUn  T.  Bergrmann,  122  App.  Div.  876,  107  N.  Y.  Supp.  428. 


SURVIVORSHIP. 

(See  Death.) 


SUSPENSION. 

(See  Annuities.) 
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*  SUSPENSION  OF  ALIENATION. 

1.  In  geaeraL 

2.  Alternative  estates. 

3.  Executor's  power  of  sale. 

4.  Minority. 

5.  Separability. 

1.  In  general. 

"By  the  common  law  the  absolute  ownership  of  real  property 
could  be  suspended  during  the  continuance  of  a  life  or  any  num- 
ber of  lives  in  being  at  the  creation  of  the  estate,  and  of  twenty- 
one  years  after,  and  nine  months  in  addition,  for  the  birth  of  a 
posthumous  child." 

Stewart  v.  McMartin,  5  Barb.  438,  445. 

The  present  statnte  is  Beal  Property  Law,  §  42,  reading  as 
follows:  **The  absolute  power  of  alienation  is  suspended,  when 
there  are  no  persons  in  being  by  whom  an  absolute  fee  in  pos- 
session can  be  conveyed.  Every  future  estate. shall  be  void  in 
its  creation,  which  shall  suspend  the  absolute  power  of  aliena- 
tion, by  any  limitation  or  condition  whatever,  for  a  longer  period 
than  during  the  continuance  of  not  more  than  two  lives  in  being 
at  the  creation  of  the  estate;  except  that  a  contingent  remainder 
in  fee  may  be  created  on  a  prior  remainder  in  fee,  to  take  effect 
in  the  event  that  the  persons  to  whom  the  first  remainder  is 
limited,  die  under  the  age  of  twenty-one  years,  or  on  any  other 
contingency  by  which  the  estate  of  such  persons  may  be  de- 
termined before  they  attain  full  age.  For  the  purposes  of  this 
section,  a  minority  is  deemed  a  part  of  a  life,  and  not  an  abso- 
lute term  equal  to  the  possible  duration  of  such  minority." 

(All  of  this  except  the  last  sentence,  was  contained  in  1  R.  S.  723, 

§§  14-16.)' 

Suspension,  how  effected.— ^*  The  suspension,  which  it  is  the 
purpose  of  the  statute  to  limit,  may  be  effected  by  one  of  two 
methods :  either  by  providing  for  the  creation  of  future  estates  to 
take  effect  upon  the  happening  of  some  prospective  event,  the 


*  See  also  Schouler  on  Wills  (5th  ed,). 
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occurrence  of  which  is  essential  to  the  vesting  of  such  future 
estate,  or  by  conveying  the  estate  to  trustees  upon  some  au- 
thorized trusf 

Everitt  v.  Everitt,  29  N.  Y.  39,  71. 
Smith  V.  Edwards,  88  N.  Y.  102. 

''The  lives  must  be  designated,  either  by  naming  the  persons 
in  particular,  or  by  limiting  the  estate  on  the  two  first  lives  that 
shall  fall  in  a  class  of  several  individuals.'' 

Hawley  v.  James,  16  Wend.  01. 
Jennings  v.  Jennings,  7  N.  Y.  647. 

The  absolute  ownership  of  personal  property  may  not  be  sus- 
pended beyond  two  lives  in  being;  whereas  that  of  real  estate 
may  be  suspended  for  two  lives  and  the  actual  period  of  infancy 
in  addition. 

Manice  v.  Manice,  43  N.  Y.  803,  382. 

Fowler,  Real  Property  Law  of  New  York  (3d  ed.),  pp.  303,  304. 

The  statutory  rule  against  perpetuities  has  no  application 

where  there  are  living  persons  who  have  unitedly  the  entire 
power  of  disposition  free  and  untrammeled.  The  test  of  alien- 
ability is,  whether  or  not  there  are  persons  in  being  who  can  give 
a  perfect  title.  If  life  estates  are  legal,  not  equitable,  they  do 
not  suspend  the  absolute  ownership  of  the  property  for  any 
time. 

Matter  of  Ryder,  41  App.  Div.  247,  58  N.  Y.  Supp.  635. 
Graham  v.  Graham,  49  Misc.  4,  7,  97  N.  Y.  Supp.  779. 

A  devise  of  lands  to  three  certain  persons  named,  for  life,  share 
and  share  alike,  and  to  their  survivor  or  survivors,  with  re- 
mainders at  their  death  to  certain  benevolent  societies,  does  not 
suspend  the  power  of  alienation;  for  the  life  tenants  and  re- 
maindermen, by  joining  in  a  deed,  could  convey  an  absolute  title 
in  fee. 

Thieler  v.  Rayner,  116  App.  IMv.  626,  100  N.  Y.  Supp.  993,  aff*d  190  N.  Y. 
646. 

Where  trust  terminated  and  fee  conveyed.— The  effect  of  L. 
1893,  ch.  452,  allowing  a  cestui  who  gets  a  release  of  the  re- 
mainder, to  release  the  income  to  himself,  is,  to  enable  the  bene- 
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ficiary  at  his  pleasure,  with  the  assistance  of  the  remaindermen, 
to  terminate  the  trust  and  convey  an  absolute  fee.  There  is  no 
illegal  suspension  in  a  trust  for  any  number  of  lives,  in  such  a 
case;  as  an  estate  is  never  inalienable,  unless  there  is  a  con- 
tingent remainder  and  the  contingency  has  not  yet  occurred. 

Mill8  V.  Mills,  50  App.  Div.  221,  63  N.  Y.  Supp.  771. 

Fortuitous  circumstances  will  not  avail. — Future  estates  must, 
in  every  possible  contingency,  absolutely  terminate  within  the 
period  of  two  lives  in  being  at  the  death  of  the  testator.  The 
happening  of  fortuitous  circumstances  will  not  avail. 

Herzog  v.  T.  G.  &  T.  Co.,  177  N.  Y.  86,  69  N.  E.  283. 

The  words  in  a  will  ''until  the  youngest  of  said  children  shall 
attain  the  age  of  twenty-flve  years,"  will  be  construed  to  mean 
**  until  the  youngest  of  said  children  living  at  my  death  shall 
attain  the  age  of  twenty-five  years,  or  sooner  die,"  and  not 
''until  the  time  when  the  youngest  of  said  children  if  living 
would  attain  the  age  of  twenty-five  years.'' 

Coston  V.  Coston,  118  App.  Div.  1,  103  N.  Y.  Supp.  307. 
Burke  v.  O'Brien,  115  App.  Div.  674,  100  N.  Y.  Supp.  1048. 

A  trust  until  the  '  'youngest  child  now  living  shall  arrive  at  the 
age  of  twenty-one  years,  or  would  arrive  at  that  age  if  living,'' 

is  an  illegal  suspension;  and  a  power  of  sale  will  not  help  it. 

Haynes  v.  Sherman,  117  N.  Y.  433,  438,  22  N.  E.  938. 
Boynton  v.  Hoyt,  1  Denio  63. 

A  will  devising  property  in  trust  "until  the  youngest  surviv- 
ing child  shall  have  reached  the  age  of  twenty-one  years," 

means  that  the  trust  is  limited  upon  the  majority  or  earlier 
death  of  the  youngest  child  surviving  the  testator;  and  not 
upon  the  youngest  of  his  children  named  in  the  will  attaining 
twenty-one  years. 

Boecher  v.  Smada  ReaHy  Co.,  164  App.  Div.  837,  150  N.  Y.  Supp.  263. 

The  court,  in  support  of  an  otherwise  valid  trust  for  a  minor- 
ity, will  imply  an  alternative  that  the  trust  shall  cease  upon  the 
death  of  the  minor  under  age. 

Becker  v.  Becker,  13  App.  Div.  342,  43  N.  Y.  Supp.  17. 
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Minority  reckoned  same  as  a  life. — For  the  purpose  of  the 
Statute  against  Perpetuities,  a  minority  is  reckoned  the  same 
as  a  life. 

Cfaipman  v.  Mbntgomeiy,  4  Hun  739,  750,  aflTd  63  N.  Y.  221. 

A  trust  for  five  years,  in  part  for  a  named  son,  is  valid,  be- 
cause it  must  end  on  the  death  of  the  son. 

Keenan  v.  Keenan,  122  Aj^.  Diy.  435,  107  N.  Y.  Snpp.  162. 

A  trust  for  an  adopted  son  until  he  reaches  thirty-five,  is  valid. 
It  terminates  absolutely  on  his  reaching  that  age;  and  if  he  dies 
before  that  time,  the  trust  is  ended  by  his  death. 

Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E.  869. 

A  trust  created  by  a  testatrix  for  the  lives  of  her  two  sons  in 
the  remainder  of  her  estate,  limited  upon  a  life  estate  to  her 
husband,  with  an  ultimate  remainder  to  her  grandchildren  who 
should  be  living  at  the  death  of  both  sons,  does  not  unlawfully 
suspend  the  power  of  alienation.  Nor  does  the  will  offend  the 
statute  limiting  successive  life  estates  to  two  persons  in  being, 
the  estate  to  the  trustees  being  but  a  single  estate. 

flatter  of  Hurlbart,  61  Misc.  263,  100  N.  Y.  Snpp.  1008. 
Bailey  v.  Bailey,  97  N.  Y.  460. 

Not  validated  l)y  refusal  of  one  of  beneficiaries  to  accept.— A 

testamentary  disposition,  void  for  suspending  the  power  of 
alienation,  is  not  made  valid  by  the  refusal  of  one  of  the  bene- 
ficiaries to  accept  the  benefit  of  its  provisions. 

People's  Trust  Co.  v.  Flynn,  113  App.  Div.  683,  99  N.  Y.  Supp.  979,  rev'd 
188  N.  Y.  385,  on  other  grounds. 

A  TRUST  TO  EXECUTOES  TO  INVEST  AND  PAY  THE  INCOME  FOR  THE  SUP- 
PORT AND  EDUCATION  OF  THREE  MINOR  SONS,  DURING  THE  MINORITY  OF 

EACH,  UNTIL  NONE  OF  THEM  IS  A  MINOR,  is  void,  if  the  three  sons  are 
living  and  minors  at  the  death  of  the  testator. 

Vested  gift  to  take  effect  at  expiration  of  void  tmst. — ^A 
vested  gift  (by  will),  which  is  otherwise  valid,  will  not  fail  be- 
cause it  is  limited  to  take  effect  at  the  expiration  of  a  trust  which 
is  void  under  the  statute. 

Matter  of  Berry,  164  App.  Div.  509,  139  N.  Y.  Supp.  186,  ard  209  N.  Y.  640. 
102  N.  E.  1099. 

67 
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A  trust  snspended  upon  the  life  of  a  man  not  yet  married,  and 
upon  that  of  any  future  wife  of  his,  is  good. 

Durlee  v.  Pomeroy,  164  N.  Y.  583. 

Executory  devise  limited  on  general  failure  of  issue. — ^Before 
the  Revised  Statutes,  the  terms  **  failure  of  issue '*  and  **  dying 
without  issue,''  meant  an  indefinite  failure  of  issue.  Conse- 
quently an  executory  devise  limited  upon  a  general  failure  of 
issue,  was  void,  because  limited  upon  an  event  which  might  not 
happen  within  the  compass  of  a  life  or  lives  in  being  and  twenty- 
one  years  and  nine  months  afterwards. 

Paterson  v.  Ellis,  11  Wend.  269. 

A  power  of  sale  to  executors,  not  to  be  exercised  until  the 
youngest  of  testator's  children  reaches  twenty-one,  is  void  as 
suspending  the  power  of  alienation  beyond  the  statutory  period, 
where  the  testator  left  five  children  who  were  minors.  The 
power  is  limited  upon  five  minorities,  which  may  prevent  a  com- 
plete transfer  for  as  many  lives. 

Matter  of  Butterfield,  138  N.  T.  473,  31  N.  E.  515. 

Suspension  for  years  not  cured  by  valid  power  of  sale. — A 
will  is  void  when  the  trust  estate  therein  is  suspended  for  years 
and  not  for  lives;  and  a  power  of  sale  given  for  purposes  of  ad- 
ministration, falls  with  the  trust.  Invalid  provisions  are  not 
cured  by  a  valid  power  of  sale. 

Ha^meyer  ▼.  Sanlpangh,  07  App.  Div.  535,  90  N.  Y.  (Supp.  228. 

Invalid  suspension  in  codicil. — ^A  suspension  of  the  power  of 
alienation  in  a  codicil,  by  directing  the  income  to  be  deposited 
for  two  years  after  the  testator's  death,  is  illegal  and  void;  and 
may  be  expunged  without  aflFecting  the  will. 

Smith  V.  Chesebrough,  176  N.  Y.  317,  68  N.  E.  625,  rev'g  82  App.  Div.  678, 
81  N.  Y.  Supp.  570. 

Single  trust  construed  to  intend  several  trusts.— A  will  creat- 
ing by  its  terms  a  single  trust,  will  be  held  valid  by  construing 
it  to  intend  several  separate  trusts,  if  it  in  substance  creates 
separate  trusts. 

Hooker  v.  Hooker,  41  App.  Div.  286,  68  N.  Y.  Supp.  536,  rev'd  166  N.  Y.  166, 
on  tbe  facts  only. 
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Legal  (not  equitable)  life  estates  in  a  will  do  not  suspend  the 
absolute  ownership  of  property,  because  they  can  be  aliened. 
But  no  more  than  two  life  estates  can  be  created. 

Matter  of  Ryder,  41  App.  Div.  247,  68  N.  Y.  Supp.  636. 
The  words  in  a  will  :    **  Upon  the  death  of  my  said  wife  ahd 

WHEN  MY  youngest  CHILD  LIVING  SHALL  ATTAIN  THE  AGE  OF  TWKNTT- 

ONE  yeabs/'  mean  that  the  property  should  he  held  in  trust  during  the 
life  of  the  wife,  and  until  the  youngest  child  who  lived  to  majority 
should  reach  twenty-one;  and  since  the  testator  had  three  minor  children 
at  his  deaih,  the  trust  is  void. 

The  state  of  New  Jersey  has  no  statute  against  perpetuities. 
Title  to  New  York  real  estate  can  be  passed  under  a  New  Jersey  will 
which  contains  suspensions  which  would  he  illegal  here,  an  the  ground 
of  equitable  conversion  (if  it  exists) y  and  construction  according  to  New 
Jersey  laws. 

By  instrument  in  execution  of  power, — ^''The  period  during 
which  the  absolute  right  of  alienation  may  be  suspended,  by  an 
instrument  in  execution  of  a  power,  must  be  computed,  not  from 
the  date  of  such  instrument,  but  from  the  time  of  the  creation  of 
the  power.  *' 

Real  Property  Law,  §  178. 

A  bequest  to  a  class  on  attaining  twenty-one,  is  invalid  when 
the  interest  for  twenty-one  years  is  given  to  another;  for  that  in- 
dicates an  intention  to  postpone  the  vesting. 

Matter  of  Kalter,  86  Misc.  621,  148  N.  T.  Supp.  921. 

A  charge  does  not  suspend. — A  charge  upon  land  in  the 
possession  of  the  owner,  neither  at  common  law  nor  under  the 
statute,  creates  a  trust  suspending  alienation,  or  any  trust  what- 
ever. Such  a  charge  is  simply  a  debt,  for  the  payment  of  which 
the  lands  are  a  security ;  and  it  imposes  no  restrictions  upon  the 
transfer  of  the  debt  or  of  the  lands. 

Griffen  v.  Ford,  14  Super.  (1  Bosw.)  123. 

Power  of  disposition. — A  trust  for  two  lives  may  be  limited 
with  a  general  beneficial  power  to  dispose  of  the  estate  in  pos- 
session, which  entitles  the  beneficiary  to  resettle  the  estate  for 
two  lives  more. 

Farmers'  Loan  k  Trust  Co.  v.  Kip,  192  N.  Y.  266,  286,  86  N.  E.  69. 


Digitized  by 


Google 


1060  PRACTICAL  REAL  ESTATE  LAW. 

Remainder  to  heirs  of  beneficiaries. — ^A  trust  deed  requiring 
the  trustees  to  pay  the  net  rents  and  profits  of  lands  to  bene- 
ficiaries monthly,  gives  the  trustee  power  by  implication  to  col- 
lect the  rents  and  profits;  and  the  trust  is  not  invalid  because  of 
the  lack  of  power  to  so  collect.  A  trust  for  two  lives  is  not  in- 
valid because  it  provides  that  at  the  end  of  the  two  lives,  the 
lands  shall  be  divided  among  the  heirs  of  three  named  bene- 
ficiaries. 

Ogilby  V.  Hickok,  144  App.  Div.  61,  128  N.  Y.  Supp.  860,  aff'd  202  N.  Y.  614. 

Cross-remainders. — Illegal  suspension  may  exist  by  a  trust 
for  a  life,  with  remainder  to  the  life  tenant  *s  children  in  equal 
shares,  but  the  shares  of  infants  to  be  held  during  their  minori- 
ties, and  upon  the  death  of  the  minor,  his  share  to  go  to  his  sur- 
viving brothers  and  sisters;  since  two  infants  might  die  leaving 
a  third. 

Hardenbergh  v.  McCarthy,  130  App.  Div.  538,  114  N.  Y.  Supp.  1073. 
Simpson  v.  Trust  Co.  of  America,  129  App.  Div.  200,  113  N.  Y.  Supp.  370, 
aff'd  197  N.  Y.  586. 

For  life  of  testator  and  trust  maker.— A  trust  for  the  life  of 
the  testator  in  a  will,  and  a  simultaneous  trust  deed,  do  not 
count  as  a  life,  as  the  property  is  his  own,  and  the  trusteeship  is 
nothing  better  than  a  power  of  attorney,  ' 

United  States  Trust  Co.  v.  Chauncey,  32  Misc.  358,  66  N.  Y.  Supp.  563. 

2.  Alternative  estates. 

Contingencies  with  a  double  aspect  were  permissible  and  rec- 
ognized before  the  Revised  Statutes  expressly  authorized  their 
creation.  They  were  unobjectionable  because  they  in  no  respect 
prolonged  any  restraint  upon  alienation. 

Hennesy  v.  Patterson,  85  N.  Y.  91,  99. 

''The  rule  is,  that  if  on  a  particular  contingency  the  power  of 
alienation  is  so  suspended  that  it  may  possibly  exceed  the  limits 
presented  by  law,  the  estate  granted  on  that  particular  con- 
tingency is  void;  but  this  defect,  which  would  affect  the  estate 
only  if  that  contingency  had  occurred,   can  have  no  effect 
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on  it,  if  that  contingency  does  not  occur;**  because,  ''then  that 
unlawful  estate  is  not  attempted.  Accordingly,  the  good  alter- 
native estate  is  sustained  notwithstanding  the  defect  which 
would  have  been  in  the  other,  if  the  course  of  events  had  created 
it.'* 

Fowkr  V.  De  Pau,  26  Barb.  224,  236. 

Schettler  v.  Smith,  41  N.  Y.  328. 

Matter  of  McCoy,  61  Misc.  441,  448,  101  N.  Y.  6upp.  539. 

Where  the  testator  provides  for  two  contingencies,  it  is  not 

essential  to  the  validity  of  the  trust,  that  the  two  lives  which 
govern  the  duration  of  the  trust  in  one  contingency,  should  be 
the  same  as  those  which  govern  it  in  the  other.  Income  and 
principal  given  in  equal  shares  out  of  one  fund  kept  in  solido  for 
mere  convenience  in  investment,  may  be  severed,  and  inde- 
pendent trusts  created  for  the  several  beneficiaries;  and  thus  the 
shares  and  interests  will  be  several,  even  though  the  fund  re- 
mains imdivided.  A  testator  may,  in  the  creation  of  a  trust, 
suspend  the  absolute  power  of  alienation  for  a  period  of  two  se- 
lected lives  then  in  being,  and  may  provide  for  the  distribution 
of  the  annual  income  among  as  many  different  persons  and  for 
as  many  successive  lives,  as  he  sees  fit.  So  also,  he  may  limit  a 
trust  estate  for  an  arbitrary  period  of  time,  provided  a  termina- 
tion of  an  earlier  period  is  called  for  by  the  expiration  of  two 
lives  in  being  at  the  creation  of  the  estate. 

Schermcrhorn  v.  Cotting,  131  N.  Y.  48,  29  N.  E.  980. 

3.  Executor's  power  of  sale. 

The  fact  that  an  executor  may  require  a  period  of  time  not 
measured  by  lives,  in  order  to  seU,  is  not  a  suspension  of  aliena- 
tion; and  a  trust  during  such  time  is  not  illegal. 

Robert  ▼.  Corning,  89  N.  Y.  225,  229. 

Chanler  v.  New  York  El.  R.  Ck).,  34  App.  Div.  305,  54  N.  Y.  Supp.  341. 

The  absolute  ownership  and  power  of  alienation  is  not  sus- 
pended merely  because  the  testator  directed  the  power  of  sale  to 
be  exercised  within  a  specified  time  not  measured  by  lives.  **It 
is  obvious  that  the  direction  to  sell  was  advisory.'' 

Deegan  v.  Wade,  144  N.  Y.  573,  676,  39  N.  E.  692. 
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A  will  directing  executors  to  sell  real  estate  within  three  years 
after  the  April  1st  following  the  decease  of  the  testator,  does  not 
illegally  suspend,  because  the  executor  can  sell  at  once. 

DiUenbeck  v.  DiUenbeck,  134  App.  Div.  720,  119  N.  Y.  Supp.  134. 

A  devise  to  executors  with  a  direction  to  convert  into  money 
as  soon  after  the  testator's  dececise  '*as  they  can  conveniently 
do  so,''  is  not  an  illegal  suspension  of  the  power  of  alienation. 

Hope  V.  Brewer,  136  N.  Y.  126,  32  N.  E.  658. 

A  devise  of  land  to  executors  in  trust  to  sell  as  soon  as  in  their 
judgment  the  same  can  be  sold  for  a  reasonable  price,  does  not 
suspend  the  power  of  alienation. 

Atwater  v.  Russell,  49  Minn.  22,  51  N.  W.  624. 

An  illegal  suspension  is  not  cured  by  the  execution  of  a  power 
of  sale,  because  the  proceeds  are  still  subject  to  the  execution  of 
the  trust. 

Brewer  v.  Brewer,  11  Hun  147,  aflf'd  72  N.  Y.  603. 
Hayden  v.  Sugden,  48  Misc.  108,  96  N.  Y.  Supp.  681. 


4.  Bfinority. 

A  suspension  during  the  minority  of  a  designated  individual, 
and  a  further  suspension  during  the  life  of  the  same  person,  does 
not,  in  legal  effect,  differ  from  a  single  suspension  in  the  first  in- 
stance during  the  life  of  that  person. 

Benedict  v.  Webb,  98  N.  Y.  460,  466,  466. 
A  TRUST  FOR  A  MINORITY  MAY  BE  ADDED  TO  A  PRECEDING  TRUST  FOR 

TWO  LiVEs^  without  offending  against  the  Perpetuities  Statute,  provided 
there  is  an  absolute  vesting  at  the  termination  of  the  two  lives. 

''A  trust  to  accumulate  rents  and  profits  for  the  benefit  of  an 
infant  who  was  not  in  esse  at  the  creation  of  the  trust,  in  order 
to  be  valid,  must  be  so  limited  that  the  accumulation  will  com- 
mence and  terminate  within  the  compass  of  some  two  ascer- 
tained lives  in  being  at  the  creation  of  the  trust.*' 

Gott  V.  Cook,  7  Paige  521,  641,  aflTd  24  Wend.  641. 
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5.  Separability. 

When  tnuits  are  not  separately  framed  but  the  interests  of  the 
beneficiaries  are  given  in  shares,  the  separable  and  distinct  char- 
acter of  the  trust  provision  necessarily  results. 

StereiiBOii  t.  Leel^,  70  N.  T.  512. 

Income  and  principal  given  in  equal  shares,  although  out  of 
fund  kept  in  solido  for  purposes  of  investment. — In  many  such 
cases,  a  severance  of  the  trust  into,  its  component  parts  has  been 
adjudged. 

Vanderpoel  v.  Loew,  112  N.  Y.  167,  171,  180,  10  N.  E.  481. 

A  devise  for  life  to  daughters,  although  embraced  in  a  single 
clause  in  which  all  are  named,  is,  by  well  settled  construction  of 
similar  clauses,  a  devise  to  each  in  severalty,  of  a  life  estate  in  an 
equal  part  of  the  property  devised. 

Moiuurque  y.  Monarque,  80  N.  T.  320,  324. 

An  entire  estate  may  be  held  in  trust  for  one  beneficiary  for 
life,  and  on  his  death,  may  then  be  divided  into  shares,  each  of 
which  may  be  held  in  trust  for  a  second  separate  life. 

Moone  ▼.  H^geman,  72  N.  T.  376. 

Wells  V.  Wells,  88  N.  Y.  323. 

Vanderpoel  v.  Loew,  112  N.  Y.  167,  10  N.  E.  481. 

To  create  separate  and  independent  trusts  in  an  undivided 
fund,  it  is  necessary  that  each  part  of  the  principal  fund  shall 
be  liberated  from  the  trust  fund  upon  the  termination  of  the 
lives  for  which  the  trust  is  held;  and  that  such  intention  appear 
from  the  instrument  creating  the  trust. 

Leach  v.  Godwin,  108  N.  Y.  86,  01  N.  E.  288,  rev'g  Beatty  v.  Godwin,  127  App. 
Div.  08,  111  N.  Y.  Supp.  373. 

A  trust  to  executors  to  collect  rents  and  pay  therefrom  charges, 
repairs  and  insurance,  and  to  divide  the  balance  into  five  equal 
parts,  and  pay  the  same  to  three  daughters  for  their  lives,  is  in- 
valid, because  the  fund  must  be  kept  in  solido  to  pay  the  charges, 
and  the  trusts  are  separate. 

Walker  ▼.  Taylor,  15  App.  Div.  462,  44  N.  Y.  Supp.  446. 
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But  as  to  personalty,  although  the  whole  sum  is  given  in  soHdo 
to  the  executors,  and  they  are  required  to  invest  the  whole  sum, 
yet  each  of  the  legatees  is  only  interested  in  a  portion  of  this, 
and  each  is  to  receive  only  a  portion  of  the  income,  and  there  is 
no  illegal  suspension. 

Matter  of  Verplanck,  91  N.  Y.  439. 


TACKING. 

(See  Lien,  Building  loan  contract.) 
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*  TAXES. 

1.  Apportionment. 

2.  AsaeBsments  for. 

3.  ABsessments  for  puiblio  improTemfintB. 

4.  Assessmente  distinguished  from. 

5.  Not  preferred  in  general  assignment.  ^ 

6.  On  buildings. 

7.  Personal  charges. 

8.  On  land  partly  in  city. 

9.  Action  to  bar  claims. 

10.  Compromise  of. 

11.  Tax  districts. 

12.  Franchise  taxes  on  corporations. 

13.  Repeal  of  special,  by  general  laws. 

14.  Become  liens,  wh^i. 

15.  Liquor  taxes. 

16.  Merger  in  city. 

17.  Baid  by  mistake. 

18.  As  relating  to  mortgages. 

19.  Payment  not  evidence  of  possession. 

20.  Presumptions. 

21.  Re-assessment. 

22.  Recovery  under  covenants  in  deed. 

23.  Restoration  of  taxes  marked  paid  on  tax  books. 

24.  School  taxes. 

25.  Searches. 

26.  On  private  streets. 

27.  Ttddng  subject  to. 

28.  Taxable  status. 

29.  Transfer  and  inheritance  taxes. 

30.  Transfer  tax  statutes. 

31.  United  States  inheritance  and  transfer  taxes. 

32.  United  States  taxes. 

33.  United  States  internal  revenue  stamp  taxes. 

34.  Validity. 

35.  Village  taxes. 

1.  Apportionment. 

Thsbb  is  no  provision  in  the  Tax  Law  for  apportioning  taxes,  ex- 
cepting in  the  former  Tax  Law  (L.  1896,  ch.  908),  §  257,  and  the  pres- 


*See  also  Fiero  on  Special  Proceedings  (8d  ed.)  and  Supplement,  1019;  Gleason 
and  Otis  on  Inheritance  Taxation  (2d  ed.) ;  Beaton's  Surrogates'  Courts  (3d  ed.) ; 
Schouler  on  Wills  (5th  ed.) ;  ThonMts  on  Mortgages  (3d  ed.);  Joyce  on  Liquors; 
Bender's  Village  Laws. 
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ent  Tax  Law  (L.  1909,  ch.  62),  §  297.  This  gives  the  county  court 
power  to  apportion  taxes  wrongfully  levied  against  two  or  more  owners 
together. 

But  a  cebtupioatb  of  sale  to  a  town,  belongs  to  the  town;  and 
it  may  release  a  portion  of  the  land  affected,  from  the  lien  of 
THE  SALE,  if  it  sees  fit  to  do  so.  Such  a  sale  may  safely  he  disregarded, 
if  the  record  shows  that  the  premises  have  been  released  by  the  town  from 
the  lien  of  the  sale,  upon  payment  of  the  amount  dwe;  and  if  the  county 
treasurer's  books  are  clear.  The  question  as  to  whether  the  town  has 
charged  a  fair  amount  for  its  release,  has  no  hearing  on  the  title. 

The  object  of  L.  1841,  ch.  341,  is  to  enable  a  person  who  is  not 
the  absolute  owner  in  fee  of  the  whole  premises  assessed,  to  com- 
pel other  persons  having  estates  or  interests  therein,  to  con- 
tribute their  rateable  proportions  of  the  assessments  which  have 
been  legally  and  properly  made  upon  the  premises. 

Dikeman  v.  Dikeman,  11  Paige  484. 

2.  Assessments  for. 

The  statute,  L.  1851,  ch.  176,  requires  assessors  to  **  assess 
the  land  at  the  full  and  true  value  as  they  would  appraise  the 
same  in  payment  of  a  just  debt  due  to  a  solvent  debtor."  No  re- 
duction can  be  made  in  assessing  land  on  account  of  mortgages 
thereon. 

Matter  of  Murphy,  9  Misc.  647,  30  N.  Y.  Supp.  611. 

An  assessment  of  taxes  to  ''the  estate"  of  a  deceased  person, 

is  void  on  its  face. 

MSatter  of  McCue  v.  Monroe  Board  of  SuperviBors,  162  N.  Y.  235,  56  N.  E. 
627. 

And  this  is  so,  either  in  case  of  resident  or  nonresident  lands. 

CromweU  v.  McLean,  123  N.  Y.  474,  25  N.  E.  »32. 

Assessments  must  be  made  to  the  owners  or  occupants,  and 
not  to  the  D.  S.  Brown  estate. 

Brown  v.  Otis,  98  App.  Div.  554,  90  N.  Y.  Supp.  250,  mod.  185  N.  Y.  303. 

When  an  assessment  is  invalid,  a  sale  under  it  conveys  no  title; 
and  the  legislature  has  no  power  to  validate  the  sale.    Therefore 
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L.  1887,  ch.  627,  §  2,  is  nnconstitutional,  in  so  far  as  it  seeks  to 
validate  such  a  sale. 

Cromwell  v.  MacLean,  123  N.  Y.  474,  25  N.  E.  932. 

In  name  of  person  having  no  interest. — ^An  assessment  for 
taxes  in  the  name  of  a  person  having  neither  the  ownership  nor 
the  possession  of  land;  nor,  so  far  as  appears,  any  interest  in  or 
connection  with  it,  is  unauthorized  and  void. 

Whitney  v.  Thomas,  23  N.  Y.  281. 

Description  of  land. — It  is  the  duty  of  the  assessors  to  desig- 
nate or  describe  the  land  '  *  by  boundaries  or  in  some  other  way 
by  which  it  may  be  known.  ^  R.  S.,  pt.  1,  ch.  13,  tit.  2,  art.  2.  If 
the  description  is  insufficient  to  enable  anyone  to  locate  the  land, 
the  proceedings  subsequent  thereto  cannot  be  maintained. 

Matter  of  N.  Y.  Central  &  H.  R.  R.  Co.,  90  N.  Y.  342,  348. 

An  assessment  roll  of  taxes  which  does  not  describe  the  lands 
assessed,  or  state  the  amount  thereof,  is  defective  under  Tax 
Law  (L.  1896,  ch.  908),  §  21  and  is  also  void  under  the  constitu- 
tional provision  prohibiting  the  taking  of  property  without  due 
process  of  law.  An  assessment  levied  under  such  a  roll,  as  well 
as  all  subsequent  steps  leading  to  a  sale,  are  void. 

Lawton  v.  City  of  New  Rochelle,  114  App.  Div.  883,  100  N.  Y.  Supp.  284. 

*  3.  Assessments  for  public  improvements. 

Assessments  for  public  improvements  may  be  made  after  the 
work  is  completed — Purchasers  of  lots  after  the  improvement, 
without  knowledge  that  the  cost  was  unpaid,  are  not  protected 
as  bona  fide  purchasers.  The  improvement  itself  was  patent  to 
all  who  saw  the  lots;  and  they  could  easily  have  ascertained,  by 
proper  inquiry,  whether  it  had  been  paid  for. 

Matter  of  Hollister,  96  App.  Div.  501,  89  N.  Y.  Supp.  518,  afTd  180  N.  Y.  618. 
Matter  of  Deering,  14  Daly  89,  aflTd  105  N.  Y.  667,  13  N.  E.  928. 

Where  the  work  on  a  street  improvement  had  been  done  for 
three  years,  but  the  assessment  had  not  been  confirmed,  a  pur- 

♦  See  also  NOTE,  N.  Y.  Rpta.,  Bender  Annotated  Ed.,  Bk.  3,  p.  202,  Bk.  26,  p.  66, 
Bk.  30,  pp.  89,  408. 
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chaser  at  a  judicial  sale,  the  terms  of  which  provided  that  the 
property  was  to  be  sold  free  from  incumbrances,  was  relieved, 
on  the  ground  that  he  was  misled. 

Post  V.  Leet,  8  Paige  337. 

All  property  within  the  limits  of  the  territory  to  be  assessed, 
must  be  assessed;  and  the  omission  of  a  part,  vitiates  the  whole 
assessment. 

Hassan  v.  City  of  Rochester,  67  N.  Y.  528. 

In  Re  Protesbant  Episcopal  School,  75  N.  Y.  324. 

Matter  of  Churchill,  82  N.  Y.  288. 

Lien;  collection. — Assessments  for  public  improvements  in 
cities  and  villages  are  liens  upon  the  specific  property  assessed; 
and  the  proceedings  for  their  collection  are  in  rem.  They  are 
not  debts  of  the  owner,  as  taxes  are;  and  are  not  payable  by 
executors,  as  are  taxes. 

Matter  of  Hun,  144  N.  Y.  472,  477,  39  N.  E.  376. 

t:  ' 

Taxes  and  assessments  on  land  are  invariably  made  liens  thereon  by 
express  provisions  of  the  statutes  authorizing  them;  and  taxes  on  other 
persons  or  property  are  frequently  made  such  liens.  But  unless  the 
statute  provides  that  they  shall  be  liens  until  paid,  unsold  taxes  and 
assessments  over  tiventy  years  old  may  be  disregarded  as  unenforcible 
under  the  twenty-year  Statute  of  Limitations, 

Such  assessments  made  against  a  public  street,  are  void. 

Schenectady  v.  Trustees  of  Union  College,  144  N.  Y.  241,  39  N.  E.  67. 
Smith  V.  Buffalo,  J 59  K  Y.  427,  432,  64  N.  E.  62. 

Assessments  in  New  York  city,  after  twenty  years  from  con- 
firmation, cannot  be  enforced;  are  presumed  to  be  paid;  and  are 
not  liens  on  realty. 

Dorgeloh  v.  Baseford,  50  Super.  (18  J.  &  S.)  450. 
Fisher  v.  Mayer,  67  N.  Y.  78. 

But  elsewhere,  the  liens  of  assessments  are  not  barred  by  the 
twenty  year  statute,  or  by  the  rules  of  law  relative  to  stale  de- 
mands. They  are  valid  incumbrances  as  between  a  vendor  and 
purchaser  after  twenty  years. 

Wood  V.  Squires,  1  Hun  481,  3  T.  A  C.  468,  rev*d  on  other  grounds  60  N.  Y. 
191. 
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Against  wbonq  ownebs. — Whether  or  not  assessments  for  public 
improvements  made  against  the  right  property  but  the  wrong  owners^ 
are  void,  depends  upon  the  provisions  of  the  laws  under  which  they  are 
levied.  If  the  law  provides  that  the  assessment  shall  state  the  name  of 
.the  owner,  the  failure  to  do  so  renders  the  assessment  void.  Otherwise, 
it  is  valid  if  the  property  is  correctly  described. 

4.  Assessments  distinguished  from. 

Taxing  and  assessing  powebs  exist  only  by  dibect  authority  of 
the  state  or  the  United  States;  they  are  unlimited  except  by  the  state 
and  United  States  Constitutions. 

''Taxes"  does  not  include  assessments. — The  word  taxes,  in 
a  statute  exempting  property  from  taxation,  does  not  include 
assessments  for  public  improvements. 

Roosevelt  Hospital  ▼.  The  Mayor,  84  N.  Y.  108.  ' 

But  in  a  private  covenant  between  individuals  it  is  a  debatable 
word,  and  may  include  such  assessments.  Its  meaning  is  a  ques- 
tion of  fact  for  the  jury. 

Sulliyan  v.  Hamilton,  13  App.  Div.  140,  48  N.  Y.  Snpp.  302. 

Taxes  are  burdens;  assessments,  compensation. — Taxes  are 
burdens  or  charges  upon  persons  or  property,  for  public  pur 
poses;  while  assessments  for  improvements,  are  not  regarded  as 
burdens;  but  as  an  equivalent  or  compensation  for  the  enhanced 
value  which  the  property  assessed  has  derived  from  the  improve- 
ment. 

Sharpe  v.  Speir,  4  Hill  76,  82. 

Roosevelt  Hospital  v.  The  Mayor,  84  N.  Y.  108. 

5.  Not  preferred  in  general  assignment. 

Taxes  are  not  entitled  to  preference  under  a  general  assign- 
ment; although  they  are  in  bankruptcy. — The  latter  is  a  distri- 
bution by  law,  and  the  former,  by  the  will  of  the  debtor,  as  ex- 
pressed in  the  assignment;  and  the  courts  have  no  power  to  in- 
sert preferences  in  a  general  assignment. 

Matter  of  Lewis,  9  Daly  220,  affM  81  N.  Y.  421. 
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6.  On  buildings. 

A  TAX  ON  A  iBUiLDiNG  ONLY^  retumcd  among  real  estate  taxes,  is  ai 
least  a  cloud  on  the  title,  and  should  be  disposed  of,  although  the  build- 
ing has  been  removed. 


7.  Personal  charges. 

Personal  charge  as  well  as  lien  on  land. — ^A  tax  is  a  charge 
upon  the  owner,  as  well  as  a  lien  upon  the  land  assessed;  except 
in  the  single  case  of  nonresident  owners.  ''The  personal  obliga- 
tion of  the  owner  to  pay  is  to  be  inferred  from  authority  to  levy 
the  tax  by  distress  and  sale  of  his  goods  and  chattels,  which  is 
found  in  all  or  nearly  all  the  tax  and  assessment  laws.*' 

Litchfield  t.  McOomlber,  42  Barb.  288,  295. 

Taxes  unpaid  at  a  testator's  death  are  his  personal  debts. — ^By 

statute,  the  obligation  Is  imposed  upon  executors  to  pay  ''taxes 
assessed  upon  the  estate  of  the  deceased  previous  to  his  death." 

Smith  V.  OomeU,  111  N.  Y.  664,  19  N.  E.  271. 

Recovery  by  grantee. — In  case  of  a  resident  the  tax  is  as- 
sessed on  the  tax  roll  to  the  owner;  after  the  roll  is  completed  it 
cannot  be  changed^  and  the  owner  then  becomes  legally  liable  to 
pay  it.  Held,  where,  two  months  before  the  confirmation  of  ia 
tax  a  grantee  closed  a  title,  taking  an  agreement  from  the 
grantor  to  repay  him  "in  case  he  was  not  legally  liable  to  pay 
it,"  and  afterwards  paid  the  tax,  that  the  grantee  could  recover 
the  amount  from  the  grantor. 

RundeU  V.  Lakey,  40  N.  Y.  613. 

Pebsonal  charges  as  to  both  eeal  and  personal  taxes. — They 
are  personal  charges  against  the  persons  assessed,  both  as  to  real  and 
personal  taxes.  Not  so,  however,,  with  assessments  for  public  improve- 
ment sf. 

Under  the  Village  Law  (L.  1909,  ch.  64),  §  126  an  action  on 
contract  can  be  brought  to  recover  arrears  of  taxes. 

Village  of  Ufpper  Nyack  v.  Jewett,  86  App.  Div.  254,  83  N.  Y.  Supp.  838.  aff'd 
181  N.  Y.  614. 
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The  language  of  %  126  is  so  broad  that  such  an  action  can  be  brought 
against  even  a  nonresident  owner;  and  in  such  a  case,  if  a  warrant  of 
attachment  is  obtained,  service  made  hy  publication,  and  a  money  judg- 
ment docketed,  a  marketable  title  to  real  estate  might  be  made  by  a  sale 
under  execution.  This  method  of  procedure,  however,  is  so  new',  that 
a  title  should  not  be  passed  under  it  without  a  decision  by  the  appellate 
division  sustaining  its  validity. 

8.  On  land  partly  in  city. 

The  &ul£  that  a  pabm  lying  within  two  tax  districts  is  asses- 
sable only  in  the  district  where  the  occupied  buildings  are  located,  is 
superseded  by  a  city  charter  which  provides  that  all  the  property  within 
the  city  limits  shall  be  assessed  by  the  city.  The  city  charter  may  act 
as  an  amendment  of  the  general  tax  law  on  this  point.  At  any  rate 
such  a  tax  levied  by  the  city  would  be  a  cloud  on  the  title. 

9.  Action  \o  bar  claims. 

Against  city  to  cancel  tax.— An  action  to  bar  claims  may  be 
maintained  against  a  city  to  cancel  a  tax  void  on  its  face,  under 
the  statutes  (Code  of  Civil  Procedure,  §§  1638,  et  seq.) ;  although 
an  equity  action  would  not  lie  to  set  it  aside  as  a  cloud  on  title. 

French  v.  City  of  New  Rochelle,  141  App.  Div.  8,  125  N.  Y.  Supt).  677. 

And  the  limitation  of  $250  in  §  1638  applies  only  to  liens  or  in- 
cumbrances; and  not  to  a  tax  sale  for  any  amount. 

Loomis  y.  Semper,  38  Misc.  667,  78  N.  T.  Sapp.  74. 

10.  Compromise  of. 

By  municipal  authoeities. — It  is  the  frequent  practice  for  city 
councils,  town  boards  and  village  trustees,  to  compromise  taxes  or  as- 
sessments, take  payments  for  lesser  amounts,  and  cancel  the  entries  of 
the  liens  an  their  books.  In  the  absence  of  express  statutory  authority 
for  this  practice,  it  is  illegal.  In  Smadbeck  v.  City  of  Mount  Vernon, 
124  App.  Div.  515,  109  N.  Y.  Supp.  70,  certain  assessments  were  com- 
promised, the  lesser  amounts  paid  to  the  cityf  and  the  assessments  can- 
celed by  order  of  the  common  council.  Later  that  council  rescinded  its 
cancelation  resolution,  and  restored  the  liens  on  the  tax  books,  to  the 
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detriment  and  loss  of  purchasers  who  had  taken  titles  affected  while 
they  were  canceled;  and  (he  court  held  that  the  original  cancelation  was 
unauthorized  and  void. 

Pbitaltibs  AiTD  UTTEBSST^  whon  added,  become  a  part  of  the  tax; 
and  a  remission  of  these  is  generally  unauthorized;  but  in  such  cases, 
it  is  custom/iry  to  mark  the  records  "  Paid  *^  instead  of  "  Canceled  by 
resolution.''  Consequently,  there  is  no  practical  method  of  discovering 
such  compromises  from  the  records. 

11.  Tax  districts. 

Definition.— Tax  Law  (L.  1896,  ch.  908),  §  2,  subd.  1  defines 
a  *'tax  district ^^  as  a  'Apolitical  subdivision  of  the  state  having 
a  board  of  assessors  authorized  to  assess  property  therein  for 
state  and  county  taxes.  ^*  Villages  and  school  districts  do  not 
come  within  that  definition. 

City  of  Utica  v.  Board  of  Supervisors,  109  App.  Div.  189,  96  N.  Y.  Supp.  839. 

*  12.  Franchise  taxes  on  corporations. 

Lien. — Corporation  franchise  taxes  are  paramount  liens  on  all 
of  the  real  property  of  the  corporation  owned  by  the  corporation 
at  the  time  the  tax  was  imposed,  or  acquired  by  the  corporation 
at  any  time  thereafter.  Such  tax  lien  is  superior  to  any  mort- 
gage or  other  lien  upon  said  property,  and  cannot  be  cut  off  by 
the  foreclosure  of  such  mortgage  or  other  lien,  even  if  the  people 
of  the  state  be  made  defendant.  If  the  corporation  acquires 
mortgaged  property,  a  later  franchise  tax  immediately  attaches 
to  such  property  as  a  lien  superior  to  the  mortgage  lien.  If  a  cor- 
poration owing  a  franchise  tax,  makes  a  mortgage  thereafter, 
such  franchise  tax  is  a  superior  lien;  and  if  a  corporation  mort- 
gages its  real  estate,  and  thereafter  a  franchise  tax  is  imposed 
on  such  corporation  while  it  still  owns  the  real  estate,  such  tax 
becomes  a  paramount  lien  ahead  of  the  mortgage. 

N.  Y.  Terminal  Co.  v.  Gaus,  204  N.  Y.  612,  616,  98  N.  E.  11,  reargument 
denied  210  N.  Y.  549. 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  27,  p.  26,  Bk.  37,  p.  130, 
Bk.  39,  p.  869. 
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In  EXAioNiNo  TITLES,  it  18  necBssory  to  aeareh  for  franchise  taxes 
against  every  corporation  in  the  chain  of  title.  These  searches  should 
be  commenced  with  June  15,  1896  {when  L.  1896,  ck.  908,  §  194,  went 
into  effect)^  or  with  the  date  of  the  incorporation  if  subsequent  to  1896, 
and  continued  to  the  date  when  the  corporation  parted  with  the  tith. 
Any  unpaid  franchise  taxes  returned  upon  such  search,  should  he  con- 
sidered liens  upon  the  real  property. 

Obbtain  ooeporations  exempted. — The  taxes  are  not  levied  on 
membership^  charitable,  benevolent  or  religious  corporations.  Certain 
corporations,  such  as  banks,  trust  companies  and  title  companies,  are 
exempted  by  Tax  Law  (L.  1909,  ch.  62),  §  183. 

COMPTBOLLEB  MAT  NOT  RELEASE  PBOPEBTY  FROM  LIEN. There  is  nO 

way  of  apportioning  these  taxes;  and  the  comptroller  is  without  power 
to  release  any  property  from  their  lien. 

Franchises  granted  by  federal  government. — The  state  cannot 
tax  corporate  franchises  granted  by  the  federal  government. 

People  V.  state  Board  of  Tlax  Conmiissioners,  99  Misc.  623>  166  N.  Y.  Supp.  41. 

Statute  op  Limitations. — Tax  Lavy  (L.  1909,  ch.  62),  §  207  was 
amended  by  L,  1917,  ch,  410,  providing  for  a  ten^ear  Statute  of  lAmi- 
tations  against  the  collection  of  these  taxes;  except  those  which  shall 
have  been  referred  to  the  attorney  general  under  §  203  before  July  1, 
1918,  when  the  law  went  into  effect  (After  they  have  been  so  referred, 
there  is  no  limitation;  and  the  comptroller  has  so  referred  them,  thus 
nullifying  the  statvie.) 

Tax  Law  (L.  1909,  ch.  62). — They  are  levied  on  every,  corporation,, 
joint-stock  company  or  association  doing  business  in  this  state,  annually, 
by  §  182. 

They  abe  due  on  January  16th  of  each  year;  and  are  made  liens 
upon  all  the  real  and  personal  property,  from  the  time  when  payabU, 
until  paid.    §  197. 

The  comptroller,  in  case  the  report  is  not  rendered,  or  is  unsatis- 
factory, may  levy  the  tax  at  any  time  of  the  year.    §  195. 

§  192,  sybd.  1,  amended  as  to  time  of  making  reports,  by  L.  1917, 
ch.  80. 

Statute  regarding  business  corporations.  L.  1917,  ch.  726,  adding 
art.  9a.    Oenerally  amended  by  L.  1919,  ch.  628. 

§  214a  was  added  to  cover  franchise  taxes  on  merged  corporations. 
L.  1918,  ch.  292,  amended  by  L.  1919,  ch.  628. 
68 
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(The  lien  of  the  tax  cannot  be  disregarded  because,  prior  to  the  time 
when  it  was  actually  levied,  the  corporation  was  merged  into,  or  corir 
solidated  with,  another  corporation.) 

§§  208,  210,  211,  214,  219,  219A,  relative  to  franchise  taxes,  were 
amended  by  L.  1918,  cK  417.  §§  208,  211,  214,  219A  were  amended 
by  L.  1919,  ch.  628. 

'^'IS.  Repeal  of  special,  by  general  laws. 

The  general  Tax  Law  (L.  1906,  ch.  908)  did  not  repeal  or 
modify  any  complete  local  taxation  act. 

Fulton  V.  Krull,  200  N.  Y.  106,  93  N.  E.  494. 

But  it  did  repeal,  by  implication,  the  special  Suffolk  county 
tax  acts. 

Cone  V.  Lauer,  131  App.  Div.  193,  116  N.  Y.  Supp.  1116,  app.  die.  198  N.  Y. 
697. 

But  not  the  Westchester  county  tax  sale  act,  L.  1874,  ch.  610. 

Carroll  v.  McArdle,  216  N.  Y.  232,  110  N.  B.  446,  rcv'g  167  App.  Div.  404, 
142  N.  Y.  Supp.  667. 

The  Consolidated  Tax  Law  (L.  1909,  ch.  62)  supersedes  all 
earlier  statutes  relating  to  taxation,  both  general  and  special. 

Peterson  v.  Martino,  210  N.  Y.  412,  104  N.  E.  916. 

14.  Become  liens,  when. 

Determined  by  terms  of  statute. — **The  time  when  the  lien 
will  attach  to  land  must  be  determined  by  the  terms  of  the 
statute.  Sometimes  the  statute  names  a  day  as  that  from  and 
after  which  the  tax  shall  be  a  lien;  .  .  .  Where  no  time  is 
thus  expressly  named  the  lien  should  attach  at  the  time  when  by 
an  extension  of  the  tax  upon  the  roll  a  particular  sum  has  be- 
come a  charge  upon  a  particular  parcel  of  land.'' 

Cooley  on  Taxation  (3d  ed.)>  p.  871. 

When  levied  or  extended  by  board  of  supervisors. — ^No  lien  is 
created  by  the  acts  of  the  assessors;  and  the  entry  of  land  in 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  30,  p.  139. 
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the  assessment  roll  constitutes  no  incumbrance.  The  state, 
county  and  town  taxes  do  not  become  liens  upon  real  estate,  until 
the  same  have  been  levied  or  extended  by  the  board  of  super- 
visors. 

Barlow  v.  St.  Nicholas  Nat.  Bank,  63  N.  Y.  399. 

Actual  issue  of  warrant  determines  time. — ^In  the  absence  of 
specific  provisions  in  the  statute,  the  actual  issuing  of  the  war- 
rant determines  the  time  when  taxes  become  liens;  as  it  is  only 
then  when  the  process  prescribed  for  the  assessment  of  the  tax, 
is  complete. 

Coudert  t.  Huerstel,  60  App.  Diy.  83,  69  N.  Y.  Supp.  778. 
Burr  V.  Palmer,  63  App.  Div.  358,  66  N.  Y.  Supp.  1066. 

Not  liens  until  confirmed — Taxes  are  not  liens  so  as  to  consti- 
tute incumbrances,  within  the  meaning  of  covenants  in  a  deed, 
until  confirmed,  and  the  amount  thereof  fully  determined  ac- 
cording to  law. 

Lathere  v.  Keogb,  109  N.  Y.  683,  17  N.  E.  131. 

Assessments  are  not  liens,  within  the  meaning  of  a  covenant 
against  incumbrances  in  a  deed,  until  confirmed. 

Hastings  t.  Twenty-third  Ward  Improv.  Land  Co.,  46  App.  Dlv.  609,  61  N.  Y. 
Supp.  908w 

Assessments,  though  confirmed,  do  not  become  charges  be- 
tween vendor  and  vendee  until  they"  actually  become  liens  on 
the  real  estate. 

Doonan  v.  Killilea,  222  N.  Y.  399,  118  N.  E.  851,  rev'g  170  App.  Div.  964, 
166  N.  Y.  Supp.  1103,  87  Misc.  427,  149  N.  Y.  Supp.  832. 

By  contract,  taxes  may  be  apportioned  between  vendor  and 
vendee  for  the  current  year,  though  not  yet  confirmed  at  all. 

Elwood  T.  Goldmati,  217  N.  Y.  686,  112  N.  E.  421. 

Taxes  paid  in  advance  for  the  second  half  of  the  year,  cannot 
be  recovered  on  the  conveyance  of  the  premises  to  the  city.  The 
taxes  for  the  second  half  year,  though  fixed  in  amount,  did  not 
hecome  liens  or  due,  until  Nov.  1. 

Van  Pelt  t.  City  of  New  Yoric,  91  Misc.  660,  166  N.  Y.  8upp.  9. 
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15.  Liquor  taxes. 

Lien. — By  L.  1896,  ch.  112,  §  12,  as  amended  by  L.  1908,  ch.  144, 
it  is  provided  that  liquor  taxes  shall  '^attach  to  and  operate  as  a  lien 
on  the  property  on  and  in  said  premises  where  such  traffic  in  liquors  is 
carried  on  and  elsewhere/^  Present  Liquor  Tax  Law  (L.  1909,  ch. 
39),  §  9.  Evidently  this  lien  is  only  on  personalty;  because  it  cannot 
be  a  lien  on  real  estaie  on  and  in  the  premises. 

The  United  States  internal  revenue  laws  provide,  as  the  penalty  for 
the  operation  of  an  illicit  still  on  premises,  for  the  absolute  confiscation 
of  the  buildings  and  the  land  by  the  federal  government.  This  penalty 
was  enforced  in  New  York  dty  during  the  month  of  February,  1920. 
A  certain  purchaser  of  premises,  after  closing  his  title,  upon  attempting 
to  take  possession  of  the  property  which  he  had  bought,  found  the  United 
States  internal  revenue  agents  in  possession,  who  informed  him  that  the 
land  and  buildings  had  been  confiscated  by  and  belonged  to  the  United 
States  government,  as  a  penalty  for  such  a  violation  of  the  revenue  laws. 
Fortunately,  in  this  particular  case,  the  purchaser  had  his  title  insured 
by  a  responsible  title  insurance  company,  which  immediately  adjusted 
the  loss. 

16.  Merger  in  city. 

Taxes,  assessments  and  water  rents  may  merge  in  the  fee,  if  the 
property  affected  is  owned  by  the  city;  but  in  order  to  remove  any  ques- 
tion as  to  this,  the  city  should  convey  the  land  with  warranty,  or  the  liens 
should  be  canceled  by  the  common  council. 

A  WARRANTY  DEED  FROM  THE  CITY  dtsposcs  of  oll  the  taxcs  held  by 
the  city.    It  is  doubtful,  however,  if  this  is  so,  if  there  is  no  warranty. 


17.  Paid  by  mistake. 

No  recovery  from  owner. — One  person  cAnnot  make  himself 
the  creditor  of  another,  by  voluntarily  paying  his  debt.  (First 
National  Bank  of  Ballston  Spa  v.  Supervisors,  106  N.  Y.  488, 
13  N.  E.  439.)  Hence,  when  one,  by  mistake,  has  paid  an  assess- 
ment on  the  property  of  another,  he  cannot  recover  the  sum  paid 
from  the  owner  of  the  property. 

Hubbard  v.  Blanchard,  113  App.  Dir.  788,  M  N.  Y.  Supp.  262. 
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Otherwise,  if  the  owner  promised  to  pay  them.  The  obliga- 
tion to  pay  existed,  and  that  amounted  to  a  previous  request; 
therefore  the  consideration  of  the  promise,  was  good. 

Nixon  v.  Jenkins,  1  HiH.  318. 

And  taxes  paid  to  a  city  by  mistake,  on  lands  assessed  by  it 
outside  of  its  limits,  can  be  recovered  from  the  city.  Such  pay- 
ment is  not  voluntary  in  a  legal  sense. 

Bete  V.  Oity  of  New  York,  119  App.  Div.  91,  103  N.  Y.  Supp.  886,  aflfd  193 
N.  Y.  625,  86  N.  E.  1122. 

A  void  assessment,  paid  by  an  adjoining  owner,  was  recovered 
from  the  city. 

Mayer  v.  Mayor  of  New  York,  2  Hun  306,  4  T.  &  C.  488. 

Taxes  paid  by  a  '' volunteer." 

N.  Y.  L.  J.  (editorial),  March  7,  1917. 

18.  As  relating  to  mortgages. 

Can  be  paid  by  mortgagee  and  added  to  mortgage. — Taxes 
and  assessments  can  be  paid  by  the  mortgagee  and  added  to  his 
mortgage,  although  there  is  no  provision  authorizing  this  in  the 
mortgage.  The  doctrine  of  *  *  tacking ' '  has  no  application.  Such 
liens  would  be  paramount  to  the  lien  of  his  mortgage;  and  ho 
may  do  this  to  protect  his  security. 

Sidenberg  v.  Ely,  90  N.  Y.  257. 

Bnt  if  a  mortgagee  purchases  a  tax  lease,  he  cannot  be  reim- 
bursed on  foreclosure;  because  he  is  a  purchaser  in  his  own  right, 
and  must  rely  upon  the  use  of  the  premises  during  the  term  of 
his  reimbursement. 

Dale  V.  M'Evers,  2  Cow.  118. 

Also  the  owner  of  an  undivided  interest  in  real  estate  is  und«a: 
obligation  to  pay  his  share  of  a  tax,  and  no  more;  and  if  his 
mortgagee  pays  the  whole  tax,  he  can  only  recover,  on  foreclos- 
ing his  mortgage,  his  mortgagor's  proper  share. 

Weed  V.  Hornby,  35  Hun  580. 

A  tax  title  cannot  be  purchased  by  the  owner  to  add  to  oi^ 
strengthen  his  title  so  as  to  defeat  a  mortgage.   Such  a  purchase 
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operates  as  a  payment,  under  the  general  equitable  rule  that  one 
who  has  a  duty  to  perform,  inconsistent  with  his  purchase,  can- 
not purchase.  In  this  case  the  duty  was  to  pay  the  taxes  on  his 
own  property. 

Powell  V.  Jenkins,  14  Misc.  83,  36  N.  Y.  Supp.  266. 

Owner  of  tax  title  not  proper  party  in  foreclosure. — A  tax 

title  is  paramount  to  the  lien  of  a  prior  mortgage;  and  the 
owner  of  the  tax  title  is  not  a  proper  party  to  the  foreclosure 
action.  He  cannot  be  compelled  to  defend  his  title  in  an  equit- 
able action;  but  is  entitled  to  have  his  rights  passed  upon  by  a 
jury  in  a  court  of  law. 

Erie  County  Sav.  Bank  v.  Schuster,  187  N.  Y.  Ill,  79  N.  E.  843. 

19.  Payment  of  not  evidence  of  possession. 

As  act  or  claim  of  possession. — Payment  of  taxes  is  no  evi- 
dence of  possession,  either  actual  or  constructive.  It  has  some- 
times been  regarded  as  an  act  which  shows  a  claim  of  title;  but 
not  a  claim  of  possession. 

Archibald  v.  l^ew  York  Central  &  H.  R.  R.  Co.,  157  N.  Y.  574,  576,  583,  62 
N.  E.  667. 

Need  not  be  paid  by  vendee. — Taxes  need  not  be  taken  out  and 
paid  by  the  vendee.  **It  is  a  mistake  to  suppose  that  it  suflSces 
to  deduct  the  amount  of  the  taxes  from  the  purchase  money  and 
leave  the  trouble  of  paying  the  taxes  to  the  purchaser.'' 

Berger  v.  Crist.  121  App.  Div.  483,  106  N.  Y.  Supp.  107. 

20.  Presumptions. 

The  usual  presumption  of  due  performance  of  official  duty, 
does  not  obtain  in  taxation  matters. 

People  ex  rel.  National  Park  Bank  v.  Metz,  141  App.  Div.  600,  126  N.  Y. 
Supp.  986. 

21.  Re-assessment. 

A  tax  illegally  assessed  is  '* omitted^'  from  the'  roll  under 
Tax  Law  (L.  1906,  eh.  908),  §  33,  and  may  be  re-assessed  the 
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nfxt  year,  in  addition  to  the  regular  tax  for  that  year,  although 
the  property  has  changed  hands  in  the  meantime. 

Matter  of  Chadwkk,  69  App.  Dir,  334,  69  N.  Y.  Supp.  853. 

But  taxes  cannot  be  re-levied  by  the  state  comptroller.  Thi* 
must  be  done  by  the  assessors. 

People  V.  Wemple,  117  N.  Y.  77,  22  N.  E.  761. 

22.  Recovery  of  under  covenants  in  deed. 

Prpof  of  validity. — ^In  an  action  by  a  grantee  to  recover  taxes 
or  assessments  paid  by  him,  under  the  covenants  in  his  deed,  he 
must  prove  the  validity  of  the  liens  by  showing  all  of  the  statu- 
tory proceedings  to  have  been  regular,  by  affirmative  evidence. 

Kennedy  v.  Newman,  3  Super.  (1  Sandf.)  187. 
McLaughlin  v.  Miller,  124  N.  Y.  610,  26  N.  E.  1104. 

23.  Restwation  of  taxes  marked  paid  on  tax  books. 

As  against  mortgagee  failing  to  foreclose. — Taxes  marked 
paid  on  the  city  tax  books,  cannot  be  restored  as  against  a  mort- 
gagee who  has  failed  to  foreclose  his  mortgage  in  reliance  on 
those  records. 

Weil  V.  City  of  New  York,  179  App.  Div.  80,  166  N.  Y.  Supp.  221. 

Cannot  be  opened  by  city. — Taxes  marked  paid  on  the  city's 
books  when  a  purchaser  has  his  tax  searches  made,  cannot  be 
opened  up  again  by  the  city,  on  the  ground  of  mistake,  after  said 
purchaser  has  taken  title  in  reliance  upon  the  record. 

Curnen  t.  Mayor,  79  N.  Y.  511. 

Rankin  v.  aty  of  New  York,  146  App.  Div.  838,  130  N.  Y.  Supp.  427,  aff'd 

204  N.  Y.  684. 
King  V.  Harris,  34  N.  Y.  330. 

aty  V.  Halsey,  132  App.  Div.  192,  116  N.  Y.  Supp.  947. 
Mayer  v.  Mayor,  63  N.  Y.  456. 
Dietrich  v.  Mayor,  6  Hnn  421. 

24.  School  taxes. 

Libit. — Outside  of  cities  (where  special  charter  provisions  govern) 
school  taxes  are  not  strictly  liens  upon  real  estate,  upon  levy  and  con- 
firmation by  the  school  trustees.    But  they  do  become  such  liens,  upon 
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being  levied  by  the  board  of  supervisors  as  rejected  school  taxes,  wflh 
the  town  taxes.  However,  since  they  are  inchoate  liens  which  will  surely 
ripen  into  full  liens  if  not  paid,  they  are  generally  treated  as  liens  from 
the  time  of  original  confirmation  by  the  school  authorities. 

Levy  on  goods  when  unpaid. — If  school  taxes  are  not  paid  on 
demand,  the  collector  is  commanded  by  the  warrant,  to  levy  on 
the  goods  and  chattels  of  the  person  against  whom  the  tax  is 
assessed,  **in  the  same  manner  as  on  warrants  issued  by  the 
board  of  supervisors  to  the  collectors  of  towns.*' 

Plangbum  y.  Smith,  4  Barb.  246. 

A  school  tax  on  the  property  of  a  corporation  lying  in  two 
districts,  can  be  levied  in  both  districts.  A  corporation  is  not  a 
person  within  the  meaning  of  Consolidated  School  Law  (L.  1894, 
ch.  556),  tit.  7,  §63. 

People  V.  Marenu8,  134  App.  Div.  170,  118  N.  Y.  Supp.  838,  aff'd  196  N.  Y.  . 
569. 

25.  Searches. 

An  individual  tax  searcher  may  be  held  liable  for  negligence 
in  omitting  a  return. 

Morange  v.  Mix,  44  N.  Y.  815. 

So  may  a  county  clerk.  But  his  liability  extends  only  to  the 
person  who  ordered  the  search. 

Day  V.  Reynolds,  23  Hun  131. 

Liability  in  case  of  search  by  public  officials.— Public  OflBcers 
Law  (L.  1909,  ch.  51),  §  66  provides:  *'A  person  having  the  cus- 
tody of  the  records  ...  in  a  public  office,  within  the  state, 
must,  upon  request,  and  upon  payment  of  or  offer  to  pay,  the 
fees  allowed  by  law,  .  .  .  diligently  search  the  .  .  . 
records,  ...  in  his  office,  and  .  .  .  certify  to  .  .  . 
the  search. '* 

Bui  no  provision  is  made  for  pecuniary  liahility  for  errors.  Muni- 
cipal  corporations  might  be  held  liable  for  errors  in  official  searches, 
under  the  general  principle  thai  they  are  liable  for  the  acts  of  their 
agents.  And  where  the  searching  officer  is  the  authorized  agent  for  re- 
ceiving certain  taxes,  and  he  certifies  that  there  are  none  such  due,  the 
municipality  would,  under  the  proper  circumstaneeSy  be  estopped  from 
collecting  any  which  were  omitted. 
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26.  On  private  streets.  \ 

Make  title  to  lots  feonting  thbbson  unmabketable. — Taxes 
on  private  streets  make  the  titles  to  lots  fronting  thereon,  with  no  other 
means  of  access,  tm/marketdble;  because  the  contract  provides  by  im- 
plication, for  means  of  access;  and  the  tax  might  ripen  into  a  lien  to 
an  individual,  who  covld  then  close  the  street.  Assessors  occasionally 
assess  such  streets  as  separate  parcels. 


27.  Taking  snbject  to. 

Does  not  preclnde  qnestioning  validity. — A  purchaser  taking 
subject  to  taxes  and  assessments,  does  not  thereby  preclude  him- 
self from  questioning  their  validity.  This  is  a  qualification  of 
the  general  rule  as  to  conveyances  subject  to  particular  incum- 
brances. 

Simms  V.  Voght,  11  AM).  N.  C.  48,  aff'd  94  N.  Y.  654. 

28.  Taxable  status. 

When  fixed. — The  taxable  status  of  property  is  fixed  when  the 
assessment  roll  is  made  up  and  completed.  Therefore  a  pur- 
chase of  real  estate  by  a  corporation  whose  property  is  exempt 
from  taxation,  after  that  time,  but  before  confirmation,  does  not 
exempt  that  real  estate  from  taxation  for  that  year. 

Association  for  Benefit  of  £k>lored  Orphans  v.  Mayor,  104  N.  Y.  681,  12  N.  E. 
279. 

This  case  was  decided  in  1887,  and  squarely  overrules  the  con- 
trary principle  decided  by  St.  James  Church  v.  Mayor,  41 
Hun  309. 

*  29.  Transfer  and  inheritance  taxes. 

The  first  act,  L.  1885,  ch.  483,  known  as  the  Collateral  Inher- 
itance Tax  Act,  only  affected  the  property  of  persons  dying 
after  June  29, 1885. 

Matter  of  Howe,  112  N.  Y.  100,  19  N.  B.  513. 


*8ee  also  Oleason  and  Otis  on  Inheritance  Taxation  (2d  ed.) ;  NOTE,  N.  T.  Rpte.. 
Bender  Annotated  Ed.,  Bk.  26,  pp.  285,  296,  Bk.  27,  p.  99,  Bk.  28,  pp.  135,  279,  327. 
Bk.  29,  p.  517,  Bk.  31,  p.  844,  Bk.  33,  p.  84,  Bk.  84,  p.  825,  Bk.  87,  p.  321. 
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Notwithstanding  the  repeal  of  the  Collateral  Inheritance  Tax 
Act,  by  L.  1892,  ch.  399,  it  has  been  continuously  in  force  since 
1885,  by  virtue  of  the  provisions  of  the  Statutory  Construction 
Act,  L.  1892,  ch.  677,  §  32. 

Matter  of  Jones,  64  Misc.  202,  106  N.  Y.  Supp.  932. 

The  fibst  Direct  Inhbeitanoe  Tax  Law,  L.  1892,  ch.  399,  in 
effect  May  1,  1892,  did  7U>t  make  the  tax  a  lien  on  realty.  The  first 
direct  tax  act  which  made  the  tax  a  lien  on  realty  was  L.  1903,  ch.  41, 
in  effect  March  16,  1903. 

The  1903  act,  amending  Tax  Law  (L.  1896,  ch.  908),  §  221, 
construed  to  cover  real  estate  where  the  whole  estate  is  worth 
over  $10,000. 

Matter  of  Fiaher,  96  App.  Div.  133,  89  N.  Y.  Supp.  102. 

Omission  of  pbopebty  by  appraisers. — When  the  transfer  tax  has 
been  regularly  fixed  and  paid,  it  is  unnecessary  to  examine  the  report 
of  the  appraisers  to  determine  whether  or  not  the  premises  under  ex- 
amination were  included.  If  the  appraisers  fail  in  their  duty^  and  omit 
any  properly ,  this  fact  will  not  affect  the  title  of  a  purchaser  or  lender. 

Decree  by  surrogate  complete  bar. — ^A  decree  by  the  surrogate 
upon  the  report  of  appraisers  appointed  by  him,  adjudging  that 
certain  legacies  are  exempt  from  taxation,  is  a  complete  bar  (un- 
der the  act  of  1885)  to  the  maintenance  of  any  subsequent  pro- 
ceeding by  the  district  attorney  to  collect  the  tax. 

Matter  of  Wolfe,  137  N.  Y.  205,  33  N..E.  15«. 

Jurisdiction  to  fix  tax  in  surrogate. — Jurisdiction  to  fix  the 
transfer  tax  on  the  estate  of  a  nonresident,  vests  (under  L.  1892, 
ch.  399,  §  10),  in  the  surrogate  who  has  jurisdiction  to  grant  let- 
ters; and  if  there  are  two  such,  in  the  one  who  grants  letters  first. 

Matter  of  Hathaway,  27  Misc.  474,  69  N.  JT.  Supp.  166. 

"Any  intbbested  person  ''  may  apply  to  have  a  transfer  tax  fixed. 
No  letters  testamentary  or  of  administration  are  necessary. 
Tax  Law  (L.  1009,  ch.  62),  §  230. 

The  taK  is  not  a  lien  on  real  estate  contracted  to  be  sold  by  the 
decedent  in  his  lifetime. 

Opinion  of  State  Oompt.  Glynn,  Jan.  15,  1907. 
Matter  of  Boshart,  107  Misc.  697. 
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A  widow's  dower  right  is  not  taxable,  because  it  is  not  a  trans- 
fer by  will  or  intestacy  but  is  inchoately  hers  during  the  life- 
time of  her  husband^  and  passes  to  her  on  his  death,  regardless 
of  the  laws  of  descent  or  wills.  But  a  legacy  in  lieu  of  dower,  if 
accepted,  is  taxable. 

Matter  of  Riemann,  42  Misc.  648,  87  N.  T.  Supp.  731. 

A  husband's  right  of  curtesy  is  not  subject  to  the  tax,  be- 
cause it  does  not  come  to  him  by  will  or  the  intestate  laws  of  the 
state;  but  is  an  old  common-law  right. 

Matter  o«  Starbuck,  137  App.  Dir.  866,  122  N.  T.  Supp.  684,  aflTg  63  Misc. 
166,  116  N.  Y.  Supp.  1030. 

No  tax  on  personalty  received  by  a  husband  by  the  death  of 
his  wife  intestate;  because  it  is  not  transferred  to  him  by  the 
intestate  laws  of  the  state. 

Matter  of  Green,  144  App.  Div.  232,  129  N.  Y.  Supp.  64,  aTg  68  Misc.  1,  124 
N.  Y.  Supp.  863. 

The  release  and  discharge  of  a  testator's  son  from  indebted- 
ness, is  taxable. 

Ik&itter  of  Hirsch,  83  Misc.  681,  146  N.  Y.  Supp.  305. 

Amount  of  mortgage  deductible. — The  amount  of  a  mortgage 
on  real  proeprty  owned  by  the  decedent,  should  be  deducted  In 
determining  the  value  of  such  property  for  the  purposes  of  the 
tax. 

Matter  of  Skinner,  106  App.  Div.  217,  94  N.  Y.  Supp.  144. 

The  fact  that  a  proceeding  is  pending  to  sell  a  decedent^s 
REAL  estate  TO  PAY  HIS  DEBTS,  does  fiot  in  the  least  affect  or  suspend 
the  powers  and  dviies  of  the  surrogate's  court  to  determine  the  amount 
of  the  transfer  tax,  if  any.  And  such  a  determination  is  the  only  way 
in  which  a  title  can  he  entirely  protected  against  the  tax. 

The  lien  of  the  tax  cannot  be  removed  by  the  giving  of  a  bond 
to  secure  against  loss. 

Kitching  t.  Shear,  26  Misc.  436,  57  N.  Y.  Supp.  464. 

Entering  order;  appeals. — The  surrogate  must  enter  the  order 
fixing  the  tax,  as  of  course.  This  is  in  the  nature  of  an  ex  parte 
order  and  is  not  appealable  to  the  appellate  division  direct.   Un- 
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der  Tax  Law  (L.  1896,  ch.  908),  §  232,  the  appeal  must  first  be 
made  to  the  surrogate  himself  within  60  days;  and  from  his  de- 
cision thereon,  an  appeal  lies  to  the  Appellate  Division. 

Matter  of  Costello,  117  App.  Div.  807,  103  N.  Y.  Supp.  6,  aflf'd  189  N.  Y.  288, 
82  N.  E.  139. 

The  limitation  by  Tax  Law  (L.  1896,  ch.  908),  §  282,  as  added 
by  L.  1899,  ch.  737,  construed.  The  act  is  retroactive,  and  in- 
tends to  relieve  proceedings  under  the  Inheritance  Tax  Law  from 
the  bar  of  the  statute,  if  such  existed,  except  as  to  innocent  pur- 
chasers of  real  estate;  who  are  relieved  from  the  lien  created  by 
the  law,  after  the  expiration  of  six  years  from  the  date  of  ac- 
crual. ' 

Matter  of  Strang,  117  App.  Div.  796,  102  N.  Y.  Supp.  1062. 

Where  title  has  been  conveyed  by  the  heirs  or  devisees,  or  executors^ 
or  trustees  of  a  decedent,  to  a  bona  fide  purchaser  and  more  than  six 
years  have  elapsed  since  such  deed  has  been  recorded,  no  question  need 
be  raised  regarding  the  transfer  tax  on  such  decedent's  estate.  Artd 
this  whether  or  not  proceedings  to  fix  the  tax  have  been  begun,  and 
whether  or  not,  any  tax  has  in  fact  been  fixed  or  paid. 

Property  considered  as  passing  from  person  exercising  power 
of  appointment. — ^For  transfer  tax  purposes,  property  is  con- 
sidered as  passing  from  a  person  exercising  a  power  of  appoint- 
ment, and  not  from  the  creator  of  the  power. 

Matter  of  Walworth,  66  App.  Div.  171,  72  N.  Y.  Supp.  984. 

Contingent  remainders  were  not  taxable  until  they  vested  m 
possession,  under  L.  1896,  ch.  908,  as  amended  by  L.  1897,  ch. 
284.  But  the  tax  on  contingent  remainders  was  payable  im- 
mediately under  L.  1899,  ch.  76. 

Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782. 

But  L.  1901,  ch.  173,  in  effect  March  22,  1901,  amending  Tax  Law 
(L.  1896,  ch.  908),  §  222,  provides  that  such  remainders  shall  only  be 
taxable  when  they  shall  come  into  actual  possession  or  enjoyment.  This 
was  re-enacted  by  L.  1902,  ch.  496,  and  continued  to  be  the  law  until 
L.  1911,  ch.  800,  which  made  such  tax  payable  immediately,  once  more. 

Devise  to  foreign  religious  corporation.— A  devise  to  a  for- 
eign  corporation  is  not  exempt  from  taxation  under  L.  1892,  ch. 
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399,  exempting  from  the  tax  a  devise  to  '*any  religious  corpora- 
tion/'   The  exemption  applies  to  domestic  corporations  only. 

Matter  of  Balleia,  144  N.  Y.  132,  38  N.  E.  1007. 

But  this  was  changed  by  L.  1911,  ch.  732,  in  effect  July  21,  1911, 
which  provides  that  the  exemptions  shall  apply  to  such  corporations, 
wherever  incorporated  or  located. 

An  adopted  child,  in  order  to  claim  exemption  from  the  tax, 
must  have  been  an  orphan  when  the  reliEitionship  commenced, 
under  L.  1905,  ch.  368,  amending  Tax  Law  (L.  1896,  ch.  908), 
§  222. 

Matter  of  Wheeler,  116  App.  Div.  616,  100  N.  Y.  Supp.  1044. 

On  compensation  for  care  of  brother.— A  transfer  tax  at  the 
rate  of  five  per  cent  was  fixed  on  the  compensation,  under  a  pro- 
vision that  a  sister  and  her  husband  should  care  for  a  brother  for 
life,  receiving  monthly  compensation  for  such  services. 

Matter  of  Eaton,  56  Misc.  472,  106  N.  Y.  Supp.  682. 

A  library  corporation  is  not  an  educational  institution  under 
Tax  Law  (L.  1896,  ch.  908),  §  221,  exempting  educational  cor- 
porations from  a  transfer  tax. 

Matter  of  Francis,  121  App.  Div.  129,  105  N.  Y.  Supp.  643,  affM  189  N.  Y.  554. 

Order  for  appraisal.— Under  L.  1896,  ch.  908,  §  230,  as 
amended,  the  surrogate  may  be  compelled  to  order  an  appraisal 
of  estates  subject  to  a  transfer  tax,  by  mandamus. 

Matter  of  Kel§ey  v.  Church,  112  App.  Div.  408,  98  N.  Y.  Supp.  536. 

The  administrator  of  a  foreign  intestate  cannot  apply  assets 
within  this  state  to  the  share  of  a  brother,  in  order  to  avoid  the 
transfer  tax  on  the  shares  of  nephews  and  nieces.  All  the  next 
of  kin  take  an  undivided  interest  in  the  whole  estate. 

Matter  of  Ramsdill,  190  N.  Y.  492,  83  N.  E.  584,  rev*g  119  App.  Div.  890,  105 
N.  Y.  Supp.  1139. 

A  transfer  tax,  where  a  life  estate  only  is  reserved  to  thei 
grantor  in  a  conveyance,  is  constitutional. 

Keeney  v.  Compt.  of  State  of  New  York,  222  U.  S.  625,  aflf'g  Matter  of  Keeney, 
194  N.  Y.  281,  87  N.  E.  428.. 
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The  personal  property  of  a  resident  decedent  is  taxable  here, 

even  though  it  may  be  without  the  state. 

Matter  of  Swift>  137  N.  Y.  77,  32  N.  E.  1096. 
Matter  of  Corning,  3  Misc.  160,  23  N.  Y.  Supp.  286. 

The  doctrine  of  equitable  conversion  is  inapplicable,  and 
should  not  be  invoked  merely  for  the  purpose  of  subjecting 
property  to  taxation.  The  tax  should  be  assessed  on  the  prop- 
erty in  the  form  in  which  the  testator  leaves  it. 

Matter  of  Sutton,  3  App.  Div.  208,  38  N.  Y.  Supp.  277,  afPd  149  N.  Y.  618. 

Bui  it  was  held  in  Brown  v.  Lawrence  Park  Realty  Co,,  133  App. 
Div.  753,  118  N.  Y.  Supp.  132,  that  where  a  will  created  equitable  con- 
version, the  transfer  tax  was  not  a  lien  on  the  land;  but  only  on  the 
proceeds  of  sale  thereof  in  the  hands  of  the  executors  after  a  sale.  While 
this  is  undoubtedly  the  law  of  this  case,  and  perhaps  of  the  Loyal  L. 
Smith  will  (which  was  involved) y  yet  the  court  of  appeals  should  affirm 
this  doctrine,  before  it  will  be  safe  to  apply  it  generally. 

Aggregate  of  estate  exceedhig  lindtation  of  exemption  basis  of 
tax.— The  $500  limitation  in  the  Collateral  Tax  Act  (L.  1885, 
ch.  483),  applies  to  the  portion  of  the  property  passing  to  the 
legatee  or  devisee,  and  not  to  the  whole  estate  left  by  the  tes- 
tator. 

Matter  of  Howe,  112  N.  Y.  100,  19  N.  E.  613. 

But  the  court  held,  in  Matter  of  Costello,  189  N.  Y.  288,  82  N. 
E.  139,  that  under  the  act  of  1892,  there  was  a  transfer  tax  on  a 
bequest  of  less  than  $500,  if  the  aggregate  of  the  personal  estate 
exceeded  that  amount. 

Since  1892  (ch.  399),  under  the  Direct  Tax  Act,  the  aggregate 
amount  of  the  estate,  not  the  amount  of  the  particular  estate,  is 
the  basis  of  determination  of  whether  the  estate  is  liable  to  a  tax. 

Matter  of  Corbett,  171  N.  Y.  516,  64  N.  E.  209. 

Act  of  1910. — ^The  transfer  Tax  Law  was  amended  by  L.  1910, 
ch.  706,  in  effect  July  1,  1910,  so  as  to  directly  tax  estates  of 
$5,000  or  over;  and  the  amount  of  the  tax  was  a  graded  per- 
centage. 

L.  1910,  ch.  706,  construed  as  to  the  meaning  of  the  clause: 
*'upon  all  amounts  in  excess  of  the  said  twenty-five  thousand 


Digitized  by 


Google 


TAXES.  1087 

dollars  and  up  to  and  including  the  sum  of  one  hundred  thousand 
dollars,  twice  the  primary  rates. ' ' 

Matter  of  Jourdan,  151  App.  Div.  8,  135  N.  Y.  8upp.  172,  re^'d  200  N.  T.  058. 

Acts  of  1911.— The  law  was  amended  by  L.  1911,  ch.  732,  in 
effect  July  21,  1911,  and  by  L.  1911,  ch.  800. 

L.  1911,  ch.  732  is  not  retroactive  in  determining  the  amount 
of  tlie  tax  but  it  controls  the  procedure  for  fixing  the  tax,  after 
its  passage. 

Matter  of  Abraham,  151  App.  IHv.  441,  135  N.  Y.  Supp.  891. 

Under  the  1911  act,  in  the  case  of  a  resident,  the  tax  is  levied  on> 
all  of  his  intangible  property  (money,  stocks,  bonds,  etc.)y  wherever 
located;  and  on  all  of  his  tangible  property  (real  estate,  goods,  wares  and 
merchandise) y  located  within  the  state.  In  the  case  of  a  nonresident, 
only  upon  his  tangible  property  within  the  state. 

Transfers  to  direct  heirs  are  exempt  up  to  $5000,  and  taxed  at  a 
graded  percentage  beyond  that  amount;  and  to  collateral  heirs,  exempt 
up  to  $1000. 

The  old  law  has  been  changed  in  that  the  tax  is  levied  upon  the  amount 
passing  to  the  one  who  receives  it;  and  not  on  the  entire  estate. 

Act  of  1915. — §  220  was  amended  as  to  shares  of  stock  of  cor- 
porations, by  L.  1915,  ch.  664. 

Exemptions. — ^Under  §§  221,  221a  there  is  an  exemption  of 
$5,000  to  each  descendant  or  ancestor;  but  as  to  collaterals,  while 
there  is  no  tax  if  the  amount  is  under  $500,  yet  if  it  is  over  $500, 
the  whole  amount  is  taxable. 

letter  of  Bnnce,  222  N.  Y.  31,  118  N.  E.  521. 

Cebtificate  of  comptbolleb  of  PAYMENT. — §  236  provides  for 
the  recording  in  the  register's  office,  in  a  book  labeled  "  Transfer  tax/' 
of  a  certificate  of  the  payment  of  the  tax  to  the  state  comptroller;  the 
certificate  of  the  comptroller  to  state  the  real  property  upon  which  it  is 
paid,  the  name  of  the  payor,  and  whether  in  fvll  of  the  tax. 

'Real  pbopebty  passing  thbouoh  a  sale  by  obdeb  of  the  subbo- 
GATE  TO  PAY  DEBTS,  is  not  taxable.  The  property  sold  is  not  to  be  con- 
sidered as  passing  under  a  will  to  devisees,  or  by  descent  to  heirs  at  law. 

Lien. — The  transfer  tax  is  a  lien  on  all  the  property  trans- 
ferred; and  is  not  segregated,  and  an  aliquot  part  thereof  collect- 
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ible  out  of  each  item;  but  the  whole  tax  is  a  lien  upon  the  prop- 
erty transferred  to  each  individual.  A  purchaser  cannot  be  com- 
pelled to  accept  a  bond,  or  anything  in  lieu  of  payment. 

Smith  V.  Browning,  171  App.  Div.  278,  157  N.  Y.  Supp.  71,  rev'd  in  principle 
by  225  N.  Y.  358,  holding  that  the  tax  is  a  lien  only  on  the  apportioned 
amount  of  the  property  devised,  and  not  for  the  value  of  the  whole  estate. 
The  real  estate  is  not  subject  to  the  tax  on  a  l^acy. 

Federal  tax  not  deductible. — The  tax  due  under  the  Federal 
Revenue  Law  of  1916,  cannot  be  deducted  in  fixing  the  state  tax. 

Matter  of  Bierstadt,  178  App.  Div.  836,  166  N.  Y.  Supp.  168. 

See  also  Matter  of  Sherman,  179  App.  Div.  497, 166  N.  Y.  Supp. 
19,  aff 'd  222  N.  Y.  540, 118  N.  E.  1078,  as  to  whether  the  amount 
paid  on  the  state  tax,  can  be  deducted  from  the  federal  tax. 

The  term  business,  in  L.  1916,  ch.  323,  means  a  common-law 
business;  and  may  include  processes  of  investment  by  a 
capitalist. 

Matter  of  Green,  184  App.  Div.  376. 

The  transfer  tax  on  contingent  remainders  was  presently  pay- 
able by  L.  1899,  ch.  76;  but  since  L.  1901,  ch.  173,  it  is  not  due 
until  entirely  vested. 

Constitutional. — The  Transfer  Tax  Law  of  the  state  of  New 
York  was  held  valid  by  the  United  States  supreme  court  in 
Keeney  v.  New  York,  222  U.  S.  525. 

Lien  on  personalty. — The  transfer  tax  is  not  such  a  lien  on  per- 
sonalty as  to  prevent  its  transfer  or  sale. 

Conveyance  pursuant  to  power  of  appointment  under  wilL — 
A  transfer  by  a  deed,  pursuant  to  a  power  of  appointment  under 
a  will,  is  taxable,  the  same  as  transfers  by  will  are. 

Matter  of  Wendel,  223  N.  Y.  433,  119  N.  E.  879. 

Real  property  of  joint  tenants  or  tenants  by  the  entirety. — ^A 
transfer  tax  must  be  paid  on  one-half  the  value  of  real  property 
held  by  two  joint  tenants  or  tenants  by  the  entirety  upon  the 
death  of  either. 

Matter  of  Klatzl,  216  N.  Y.  83,  110  N.  E.  181. 

Levied  on  one-half  of  the  value,  on  the  death  of  a  tenant  by  the 
entirety. 

Matter  of  Moebus,  178  App.  Div.  709,  165  N.  Y.  Supp.  887. 
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Prior  to  L.  1916,  cli.  323  there  was  no  tax  on  the  death  of  a 
joint  tenant;  but  since  that  time,  there  is  a  tax. 

•Matter  of  Horler,  180  App.  Div.  608,  168  N.  Y.  Supp.  221. 

There  is  a  transfer  tax  on  securities  held  jointly  by  husband 
and  wife,  on  the  death  of  either. 

li.  1915,  ch.  664. 

Matter  of  MeK^lway,  221  K.  Y.  15,  116  N.  £.  348. 

Child  includes  adopted  child — The  word  child,  as  used  in  Tax 
Law  (L.  1909,  ch.  62),  §  221,  includes  an  adopted  child. 

Matter  of  Bamaby,  104  Miac.  362,  171  N.  Y.  Supp.  989. 

§  227  OF  THE  Tax  Law  provides,  in  effect,  that  no  person  or  corpora- 
tion can  transfer,  on  his  or  its  books,  any  securities  held  by  the  estate 
of  a  decedent,  without  obtaining  a  waiver  from  the  state  comptroller. 
There  is  no  prohibition  against  paying  money  dus  to  an  estate;  but  only 
against  recognizing  a  transfer  of  the  ownership  of  the  security  itself. 

30.  Transfer  tax  statutes. 

First  act  (collateral  only),  L.  1885,  ch.  483,  in  effect  June  10, 
1885.    (Repealed  by  L.  1892,  ch.  399. ) 

L.  1892,  ch.  399,  in  effect  May  1, 1892.  (Repealed  by  L.  1909, 
ch.  62J 

Former  Tax  Law  (L.  1896,  ch.  908),  §§  220-232.  (Repealed  by 
L.  1909,  ch.  62.) 

Tax  Law  (L.  1909,  ch.  62),  §§  220-245. 

§  221  amended  as  to  exceptions  and  limitations.  L.  1910,  ch. 
600. 

Amended  by  L.  1910,  ch.  706,  in  effect  June  25, 1910,  by  chang- 
ing exemption  to  $500. 

Amended  by  L.  1911,  ch.  732,  in  effect  July  21, 1911,  in  many 
important  particulars.  A  distinction  is  made  between  tangible 
and  intangible  property;  tangible  property  meaning  corporeal 
property,  such  as  real  estate,  goods,  wares  and  merchandise; 
while  tangible  property  means  incorporeal  property,  such  as 
money,  shares  of  stock,  bonds,  notes,  credits,  evidences  of  an 
interest  in  property,  and  of  debt.  In  the  case  of  a  nonresident, 
the  tax  is  levied  only  upon  his  tangible  property  within  the 
state.  In  case  of  a  resident,  the  tax  is  levied  upon  the  transfer 
69 
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of  all  intangible  property,  wherever  located,  and  of  all  tangible 
property  within  the  state. 

Direct  heirs  are  defined  to  be  father,  mother,  husband,  wif e> 
child,  brother,  sister,  wife  or  widow  of  a  son,  or  husband  of  a 
daughter;  or  any  child  adopted  as  such  in  conformity  with  the 
laws  of  this  state,  or  any  child  to  whom  the  decedent  has  for  ten 
years  prior  to  the  transfer,  stood  in  the  mutually  acknowledged 
relation  of  a  parent,  provided  such  relationship  began  at  or  be- 
fore the  child's  fifteenth  birthday,  and  was  continuous  for  said 
ten  years  thereafter;  and  any  lawful  lineal  descendants  of  the 
decedent. 

Collateral  heirs  are  all  persons  and  corporations  other  than 
those  mentioned  as  direct. 

The  following  are  exempt:  all  transfers  for  religious  cere- 
monies or  observances,  or  to  any  religious,  charitable,  educa- 
tional, missionary,  benevolent,  hospital  or  infirmary  corporation^ 
or  to  any  corporation  organized  exclusively  for  moral  or  mental 
improvement,  or  for  scientific,  literary,  patriotic  or  cemetery 
purposes;  or  for  the  enforcement  of  laws  relating  to  children  or 
animals.  It  is  expressly  provided  that  these  exemptions  apply  to 
such  corporations  wherever  incorporated  or  located,  thus  includ- 
ing foreign  corporations,  which  the  former  acts  did  not. 

The  old  law  was  changed  so  that  the  tax  was  levied  on  the 
amount  passing  to  the  one  who  received  it,  and  not  on  the  en- 
tire interest  of  the  decedent,  so  that  the  percentage  and  exemp- 
tion were  figured  on  the  amount  transferred  to  each  person. 
Transfers  to  direct  heirs  are  exempt  up  to  $5,000;  and  to  col- 
lateral heirs,  up  to  $1,000. 

The  procedure  for  appraising  and  taxing  future  contingent  re- 
mainders, or  other  contingent  or  conditional  interests,  was^ 
amended  by  L.  1911,  ch.  800,  in  effect  July  28,  1911. 

§  221  amended  by  exempting  property  of  societies  for  the 
prevention  of  cruelty  to  animals  or  children.    L.  1912,  ch.  206. 

§  221  amended  by  L.  1913,  ch.  356. 

§  229  amended  by  L.  1913,  ch.  366. 

§  221b  added,  exempting  certain  personalty.    L.  1913,  ch.  639. 

§  221  amended  by  L.  1913,  ch.  795. 

§§  220,  221a  amended  by  L.  1915,  ch.  664,  to  cover  shares  of 
stock  of  corporations. 
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§  221  amended  and  §  221a  added  by  L.  1916,  ch,  548,  in  effect 
May  15, 1916. 

§  220,  subd.  7  amended  by  L.  1916,  ch.  323,  in  effect  April  26, 
1916,  to  specifically  tax  transfers  by  death  of  joint  tenants  or 
tenants  by  the  entirety. 

§  221  amended  exempting  property  devised  to  a  library  cor- 
poration.   L.  1918,  ch.  111. 

§  221b,  added  by  L.  1917,  ch.  700,  taxing  investments,  is  con- 
stitutional. 

Matter  of  Watson,  226  N.  Y.  384.  f 

31.  United  States  inheritance  and  transfer  taxes. 

Provisions  of  act. — This  tax  affects  every  estate  ~of  more  than 
$50,000,  and  is  based  on  the  value  of  the  property  of  the  decedent  where- 
ever  situated,  in  addition  to  the  value  of  property  conveyed  in  contemplor 
tion  of  death,  and  including  any  transfer  made  without  consideration 
within  two  years  prior  to  death;  and  also  including  property  held  by 
the  decedent  jointly,  or  as  tenant  by  the  entirety. 

The  tax  is  collected  by  the  collector  of  internal  revenue  of  the  district 
in  which  the  decedent  was  domiciled  at  the  time  of  his  death;  or  if  not 
a  resident  of  the  United  States,  then  of  the  district  in  which  all  of  the 
decedent^s  estate  in  the  United  States  is  situate.  Otherwise^  by  the  col- 
lector at  Baltimore,  Maryland, 

In  the  case  of  every  decedent  who  died  since  Sept,  8,  1916  (when  the 
act  went  into  effect)  ^  effort  mu^st  be  made  to  determine  the  value  of  his 
estate.  This  includes  his  gross  estate,  wherever  situated,  and  is  not 
limited  to  New  York  state  property.  The  figures  shown  by  the  New 
York  state  transfer  tax  proceedings,  may  generally  be  relied  on. 

Certificates  of  title  should  be  made  subject  to  the  possible  lien  of  the 
federal  tax  unless  evidence  of  its  payment,  or  evidence  that  the  e&tate 
is  not  taxable,  has  been  obtained.  Proofs  should  be  in  the  form  of  a 
receipt  or  satisfactory  answer,  from  the  collector,  or  affidavits  which 
are  satisfactory. 

Lien. — By  the  provisions  of  United  States  Revised  Statutes,  §  3186, 
all  unpaid  United  States  taxes  are  liens  on  real  property.  Notice  of  lien 
shall  be  filed  by  the  collector  in  the  office  of  the  clerk  of  the  district 
court  in  the  district  in  which  the  real  property  is  situxited. 
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No  WAIVEE  IS  EEQUIRED  FOE  THE  fEANSFBS  OF  PERSONALTY,  hecduSC 

the  United  States  statutes  make  no  provision  for  this,  as  our  state  stat- 
utes do. 

The  tax  on  legacies  in  the  War  Revenue  Act  of  1898,  was  not  a 
lien  on  real  estate. 

United  States  v.  Hankey,  198  Fed.  355. 

The  Federal  inheritance  tax  is  a  lien  on  the  whole  estate;  and 
not  apportioned  among  the  beneficiaries. 

Matter  of  Hamlin,  226  N.  Y.  407. 


32.  United  States  taxes. 

Lien. — United  States  corporation  and  income  taxes  are  liens  upon 
real  estate,  upon  the  filing  of  notice  thereof  by  the  collector  in  the  office 
of  the  clerk  of  the  district  court  of  the  district  within  which  the  prop- 
erty subject  thereto,  is  located. 

United  States  Revised  Statutes,  §  3186,  as  amended  by  act  of  conr 
gress  approved  March  4,  1913. 

These  notices  are  indexed  by  the  clerk  of  the  southern  district  of  New 
York,  as  judgments. 

It  must  be  remembered  that  su^h  liens  cannot  be  cut  off  by  a  fore- 
closure action,  or  any  other  action,  in  the  state  courts;  because  th& 
United  States  cannot  be  made  a  party  thereto. 

United  States  corporation  taxes  were  first  levied  Aug.  6,  1909 ;  but 
their  possible  lien  on  real  estate  may  be  disregarded  up  to  1913. 

Sale  of  lands  for  arrears  of  United  States  direct  taxes  of  1814. 

L.  1826,  ch.  311. 

Collector's  deed  evidence  of  facts  stated. — A  United  States 
internal  revenue  collector's  deed,  containing  all  the  recitals  re- 
quired by  United  States  Revised  Statutes,  §  3199,  is  prima 
facie  evidence  of  the  facts  so  stated. 

Brown  v.  Goodwin,  1  Abb.  N.  0.  462,  aflTd  75  N.  Y.  409. 

Recitals  in  a  tax  deed  by  the  United  States  revenue  collector 
under  the  act  of  July  22, 1813,  of  the  preliminary  steps,  such  as 
the  demand  for  the  tax  at  the  residence  of  the  person  assessed, 
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are  not  even  prima  facie  evidence  of  the  facts;  but  such  steps 
must  be  proven  independently  of  the  deed. 

Jackson  ▼.  Shepftrd,  7  Cow.  88. 

33.  United  States  internal  revenue  stamp  taxes. 

The  affixing  of  a  revenue  stamp  is  not  essential  to  the  validity 
of  a  deed. 

Dady  v.  OHourke,  61  App.  Div.  629,  70  N.  Y.  Supp.  6W,  rev'd  on  other 

grounds  172  N.  Y.  447,  06  N.  E.  273. 
People  ex  rel.  Bar^ur  v.  Gates,  43  N.  Y.  40. 
Moore  v.  Moore,  47  N.  Y.  467. 

**  Congress  had  no  power  to  prohibit  state  courts  from  taking 
jurisdiction,  for  the  want  of  a  stamp.'* 

Coppernoll  v.  Keteham,  66  Barb.  111. 

The  omission  to  affix  a  revenue  stamp  to  an  instrument  re- 
quiring a  stamp,  will  not  invalidate  the  instrument,  unless  such 
omission  be  with  intent  to  defraud  the  government  of  the  stamp 
duty. 

Vorbeck  v.  Roe,  60  Barb.  302. 

An  instrument  defectively  stamped  without  any  intent  to 
evade  the  provisions  of  the  Revenue  Law,  may  be  read  in  evi- 
dence upon  proof  of  those  facts,  accompanied  by  an  offer  to 
comply  with  the  provisions  of  the  act,  and  an  actual  compliance 
therewith. 

Beebe  v.  Hutton,  47  Barb;  187. 

The  register  has  nothing  to  do  with  the  Revenue  Stamp  Act  of 
1898;  and  the  provision  forbidding  the  record  of  an  unstamped 
instrument,  applies  only  to  United  States  records. 

People  ex  rel.  Consumers'  Brewing  Co.  t.  Fromme,  35  App.  Div.  4fi9,  54  N.  Y. 
Supp.  833. 

A  referee  on  foreclosure  should  affix  the  proper  revenue  stamps 
to  his  deed,  and  charge  the  expense  as  one  of  his  disbursements. 

Treas.  Dec.  of  Jan.  14,  1915,  p.  30. 

The  provisions  of  United  States  Revenue  Act  of  Oct.  22, 
1914,  §  5,  requiring  a  state  court  clerk's  certificate  to  be  stamped, 
are  unconstitutional. 

Neldert  ▼.  Chicago  Rock  Id.  &  P.  R.  Co.,  89  Misc.  282,  158  N.  Y.  Supp.  658, 
rev'd  169  App.  Div.  677,  on  other  grounds. 
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A  federal  stamp  is  not  required  on  a  transcript  of  judgment. 

People  ex  rel.  Tinton  Bldg.  Corp.  v.  Ganly,  166  App.  Div.  676,  152  N.  Y.  Supp. 
67. 

A  master  ^8  deed  in  a  United  States  court  should  be  stamped, 
and  the  cost  taxed  as  part  of  the  costs  of  the  case. 

Treas.  Decision  of  Oct.  28,  1&16,  citing  Fanners'  Loan  &  Trust  Co.  v.  Council 
Bluffs  Gas  &  Electric  Light  Co.;  90  Fed.  806. 

In  case  of  a  title  which  was  to  have  closed  before  the  act  went  into 
effect,  but  was  adjourned  till  after,  the  vendor  must  pay  for  and  affix 
the  revenue  stamps,  even  though  the  adjournment  was  at  the  request  of 
the  vendee. 

A  vendee  can  safely  accept  an  unstamped  deed;  because  the  register 
must  record  it,  and  the  penalty  for  not  stamping  is  on  the  vendor. 

Under  War  Tax  Law  of  Oct.  22,  1914,  §  6,  a  vendee  who  par- 
ticipates in  the  making  or  issuing  of  a  deed  without  affixing 
stamps,  is  guilty  of  the  penalty  imposed  by  that  section. 

Home  Title  Ins.  Co.  of  New  York  v.  Keith,  230  Fed.  906. 

(This  case  need  be  followed  only  to  the  extent  of  requiring  stamps 
to  be  affixed  to  a  referee's  deed.) 

AOKNOWLEDOMENTS    AND    AFFIDAVITS    NOT    TAXABLE. The    treasury 

department  has  ruled  that  a  certificate  is  not  taxable  unless  the  certify- 
ing officer  is  required  by  law  to  make  it;  and  that  therefore  an  acknowl- 
edgment is  not  taxable  under  any  circumstances. 

An  affidavit  is  not  taxable. 

The  present  provisions  in  relation  to  war  stamp  taxes,  weni 
into  effect  Dec.  1,  1917. 

Conveyances.  The  tax  is  only  on  the  equity  over  incumbrances,  and 
relates  only  to  realty  sold.  Therefore  gifts,  conveyances  to  dummies, 
and  other  transfers  without  a  sale,  need  not  be  stamped.  Excha/nges 
and  trades  must  be  treated  as  sales,  and  stamped  accordingly.  The 
amount  of  a  purchase  money  mortgage  given  back  to  the  seller,  or  to  an- 
other, cannot  be  deducted,  according  to  a  ruling  by  the  treasury  depart- 
ment of  Dec.  3,  1917 ;  Vol.  33  Treas.  Dec.  p.  28.  But  all  other  en- 
cumbrances may  be  dedu>cted.  Ref creeps  deeds  must  be  stamped  for  the 
amount  of  the  bid,  even  though  the  plaintiff  is  the  purchaser.  Mort- 
gages need  not  be  stamped. 
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Amount  of  tax:  fifty  cents  on  consideration  between  $100  and  $600, 
and  fifty  cents  additional  for  each  $500  or  fraction  thereof.  This  is 
equivalent  to  a  tax  of  one4enth  of  one  per  cent  on  the  equity. 

Bonds.  Five  cents  on^each  $100.  Extension  agreements,  for  face 
value  of  the  bonds;  the  stamps  to  be  affixed  to  the  copy  retained  by  the 
creditor,  and  noted  on  the  other. 

Collateral  bonds,  and  any  other  bonds  not  given  to  secure  indebted- 
ness, fifty  cents  flat. 

Powers  of  attorney,  twenty-five  cents  each. 

Promissory  notes,  two  cents  for  each  $100  or  fraction  thereof. 

Proxies,  ten  cents  ea^h. 

The  stamp  taxes  are  to  be  paid  and  canceled  by  initials  and  date,  by 
the  person  who  signs  or  issues  the  taxable  instrument,  or  sells  the  prop- 
erty.  The  validity  of  the  instrument  is  not  affected  by  the  failure  to 
stamp  it;  but  the  penalty  is  a  misdemeanor,  and  a  fine  of  $100  for  each 
offense. 

34.  VaUdity. 

The  description  in  the  assessment  roll  must  identify  the  land. 

Oooley  on  Taxation,  vol.  1  (3d  ed.),  p.  740. 

Otherwise  the  assessment  is  void. 

City  of  Rochester  v.  Fairar,  44  Misc.  394,  89  N.  Y.  Supp.  1036. 

People  ex  rel.  Buffalo  Burial  Park  Assoc,  v.  Stillwell,  190  N.  Y.  284,  83  N.  E 

66. 
Zindc  ▼.  McManus,  121  N.  Y.  259,  24  N.  E.  467. 

The  tax  is  void  if  the  description  gives  only  the  name  of  the 
street. 

Lawton  v.  City  of  New  Rochelle,  114  App.  Div.  883,  100  N.  Y.  Supp.  284. 
Noxon  V.  City  of  New  Rochelle,  63  Misc.  232,  116  N.  Y*  Supp.  822. 

Also  where  the  description  is  only  **Honse  and  lot  no.  54.*' 
Reference  mnst  be  made  in  the  roll  to  some  authenticated  record, 
map,  plat  or  the  like. 

Rupert  ▼.  Village  of  North  Pelham,  139  App.  Div.  302,  123  N.  Y.  Supp.  944. 

Bnt  an  assessment  against  lot  No.  66  in  the  Village  of  Union- 
port,  where  there  is  snch  a  map  in  the  county  clerk's  office,  is 
good. 

People  ex  rel.  Staples  ▼.  Sohmer,  150  App.  Div.  8,  134  N.  Y.  Supp.  648,  afTd 
206  N.  Y.  39,  99  N.  E.  156. 
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When  lands  assessed  and  sold  for  taxes,  cannot  be  identified  in 
the  assessment  roll  and  the  certificate  of  sale,  both  the  assess- 
ment and  sale  are  void  for  uncertainty. 

Nolan  V.  PhiUipi,  99  Misc.  384,  163  N.  Y.  Supp.  730. 

An  assessment  in  the  city  of  New  Rochelle  describing  land 
only  as  lot  no.  33  on  a  named  street,  is  insuflScient;  and  the  tax 
can  be  barred  in  an  action  under  Code  of  Civil  Procedure,  §  1638. 

Mclnnis  v.  City  of  New  Rochelle,  99  Misc.  388,  163  N.  Y.  Supp.  1003. 

Lands  of  a  nonresident,  occupied  by  a  resident,  must  be  as- 
sessed to  the  occupant. 

Stewart  v.  Crysler,  100  N.  Y.  378,  3  N.  E.  471. 

Rowley  v.  City  of  Poughkeepsie,  106  App.  Div.  258,  94  N.  Y.  Supp.  454. 

An  assessment  to  the  estate  of  a  person,  is  void  on  its  face. 

McCue  V.  Bd.  of  Supervisors,  162  N.  Y.  236,  66  N.  E.  627. 

The  failure  to  state  the  quantity  of  land  in  the  roll,  is  fatal 
to  the  tax. 

Bennett  v.  Kovarick,  23  Misc.  73,  51  N.  Y.  Supp.  762,  afTd  44  App.  Div.  629, 
60  N.  Y.  Supp.  1133. 

Quantity  of  600x600,  and  location  as  the  comer  of  two  streets, 
makes  a  void  assessment.  The  dimensions  may  be  feet  or  rods; 
and  the  comer  may  be  any  one  of  four. 

French  v.  City  of  New  Rochelle,  141  App.  Div.  8,  125  N.  Y.  Supp.  677. 

Jnrisdietioiial  defects  in  assessing  lands  cannot  be  cured  by 
subsequent  enabling  legislation. 

Clark  V.  Kirkland,  138  App.  Div.  826,  118  N.  Y.  Supp.' 315,  ard  202  N.  Y. 
573,  96  N  £.  1112. 

Assessment  in  name  of  wrong  own^. — A  tax  is  assessed 
against  property;  and  an  assessment  in  the  name  of  the  wrong 
owner  is  good. 

Smith  V.  Buwflll,  172  App.  Div.  793,  169  N.  Y.  Supp.  169. 

Asseswnents  with  the  incorrect  names  of  owners,  are  void,  if 
the  statute  requires  them  to  state  the  owners^  names;  other- 
wise not. 

LocMBia  T.  Senper,  38  Miae.  667,  78  N.  Y.  Supp.  74. 
Powell  V.  Jenkins,  U  Misc.  83,  35  N.  Y.  Supp.  265. 
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Land  must  be  assessed  to  the  resident  owner. 

Whitney  v.  Thomas,  23  N.  Y.  281. 

Assessment  in  lots. — Under  Tax  Law  (L.  1909,  ch.  62),  §  30, 
assessors  cannot  assess  land  in  lots,  unless  it  has  been  subdivided. 

Levying  taxes  does  not  estop  a  municipality  from  claiming 
title  to  the  land. 

Consolidated  Ice  Co.  v.  Mayor,  166  N.  Y.  92,  101,  102,  59  N.  E.  713. 

An  assessment  fob  a  public  improvement  by  a  map  showing  only 
a  frontage  line,  without  any  depth  of  parcel,  is  void. 


35.  Village  taxes. 

Portion  of  farm  within  village  limits.— Village  assessors  can 
assess  that  portion  of  a  farm  which  lies  within  the  village 
borders.  Tf  the  building  in  which  the  owner  resides,  is  outside 
the  village  limits. 

^People  ex  rel.  Champlin  v.  Gray,  185  N.  Y.  196. 

Village  taxes  cannot  be  compromised  with  the  board  of  trustees 
of  a  village;  even  to  the  extent  of  rebating  <fce  penalties  and  interest. 

Action  against  nonresident. — Under  Village  Law  (L.  1909,  ch. 
64),  §  126,  an  action-  may  be  brought  against  a  nonresident  owner  to 
recover  taxes  in  arrears;  and,  probably,  if  a  warrant  of  attachment  is 
issued,  the  land  can  be  sold  under  an  execution  issued  on  the  judgment. 

Tax  leases  to  individuals  can  be  redeemed  by  payment  to  the 
village  treasurer,  under  the  general  Village  Laws:  L.  1847,  ch.  426, 
§  53;  L.  1897,  ch.  414,  §  125;  and  L.  1909,  ch.  64,  §  125.  But  note 
that  in  L.  1870,  ch.  291,  a  general  Village  Law,  there  is  no  such  pro- 
vision. 

Lien. — Village  taxes,  under  the  Village  Law  (L.  1909,  ch.  64),  be- 
come liens  when  the  warrant  for  their  collection  is  delivered  to  the  col- 
lector; and  not  until  that  time.  §  110  provides  when  the  board  of  trus- 
tees shall  levy  the  annual  tax;  but  §  112  provides  that  such  tax  shall 
be  a  lien  on  ihe  real  estate  upon  which  it  shall  be  levied,  from  the  date 
of  the  delivery  to  the  collector  of  the  warrant  for  the  collection  thereof. 
When  the  collectors  and  village  clerks  fail  to  keep  records  of  this  date, 
the  date  of  the  original  warrant  must  be  taken  as  the  date  of  the  lien. 
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*  TAX  SALES. 

1.  In  general. 

2.  Assignment. 

3.  Irregular  cancelation. 

4.  Mandamus  cancelation. 

5.  Certifioate  of  sale. 

6.  Action  to  bar  claims. 

7.  Old  void  county  treasurers'  sales. 

8.  Easements. 

9.  Foreclosure. 

10.  Are  incunrbrances. 

11.  On  judicial  sale. 

12.  Bad  if  tax  is  paid  before  sale. 

13.  Sale  of  part  of  lot. 

14.  Partition  action. 

15.  Possession. 

16.  Hecording. 

17.  Redemption  in  general. 

18.  Redemption  from  village  sale. 

10.  State  comptroller's  sale  and  deed. 

20.  State  comptroller's  sale  under  Tax  Law. 

21.  Purchaser  must  pay  subsequent  taxes. 

22.  Supervisors'  certificates. 

23.  Purchase  by  tenant  in  common. 

24.  Unmarketability. 

1.  In  general 

Effect  of  invalid  sale. — The  proceedings  to  sell  land  for  taxes, 
are  entirely  distinct  from  those  for  the  levy  thereof;  and  if  the  sale  is 
void,  the  purchase  money  may  be  recovered,  and  the  lien  of  the  tax  re- 
mam  undisposed  of. 

A  tax  sale  which  is  invalid,  does  not  mean  thai  the  tax  itself  is  so, 
A  tax  title  is  in  the  nature  of  a  new  and  independent  grant 
from  the  sovereign  authority. 

Hefner  v.  North  Western  Life  Ins.  Co.,  123  U.  S.  747. 

But  if  the  tax  was  void  for  any  reason,  such  a  title  is  worthless. 
Laches. — ^The  power  to  sell  for  taxes  is  lost  hy  the  failure  to 
exercise  it  for  a  long  period  of  time. 

People  ex  reL  Carman  v.  Lewis,  192  App.  Div.  408,  92  N.  Y.  Supp.  642. 


*  See  also  NOTE,  N.  Y.  Rpts.,  Binder  Annotated  Ed.,  Bk.  26,  p.  652. 
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A  tax  sale  without  a  lease,  is  presumed  to  have  been  redeemed, 
after  twenty  years. 

Dixon  V.  Dixon,  89  App.  Diy.  603,  608,  85  N.  Y.  Supp.  009. 

A  BELSASE  BY  A  TOWN,  of  a  part  of  the  premises  sold  to  it,  is  effectual, 

A  TAX  LEASE  GOES  TO  THE  ADMINISTRATOR,  OYv  the  death  of  the  holdcrj 
and  can  be  ctd  off  by  joining  him  in  a  partition  action,  withotU  the  next 
of  kin. 

A  tax  lease  can  be  cut  off  by  joining  the  executors  of  a  deceased  holder; 
but  all  of  the  executors  qualified  and  acting,  must  be  served. 

The  description  in  a  tax  lease  must  correspond  with  that  in 
the  assessment  roll. 

City  of  Rochester  v.  Farrar,  44  Misc.  394,  89  N.  Y.  Supp.  1036. 

Necessity  for  filing  duplicate  certificate. — ^Under  L.  1874,  ch. 
610,  as  amended  by  L.  1880,  eh.  506,  a  sale  is  void,  if  the  dupli- 
cate certificate  of  sale  is  not  filed  in  the  county  treasurer's  office 
within  thirty  days  after  the  sale. 

Tilden  v.  Duden,  1  N.  Y.  Supp.  292. 
A  TAX  SALE  VOID  ON  ITS  FACE,  CAN  BE  BARRED  Under  Codc  of  Civtl 

Procedure,  §  1638 ;  but  a  mandamus  cancelation  is  ineffectual;  and  an 
action  to  remove  a  cloud  on  title  will  not  lie. 

Adverse  possession  will  run  against  a  tax  lease,  if  the  hostile 
claim  is  clearly  brought  home  to  the  lease  owner. 

2.  Assignment. 

Warranty. — On  assigning  a  specified  corporation  tax  lease, 
the  vendor  warrants  only  its  genuineness,  that  it  was  given  by 
the  corporation,  and  his  ownership;  but  he  does  not  warrant  the 
validity  of  the  lease;  as  it  is  presumed  that  the  assignee  takes 
the  title  at  his  own  risk.  This  is  not  so,  however,  with  the  as- 
signment of  any  other  lease  or  leasehold  interest. 

Boyd  V.  Schlesinger,  59  N.  Y.  301,  308. 

The  original  certificate  or  lease  should  be  produced.  An  un- 
recorded assignment  endorsed  on  the  back  of  an  original  tax  sale 
certificate,  accompanied  by  delivery  to  the  assignee,  takes  pre- 
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cedence  of  a  subsequent  assignment  without  the  recording  of 
the  certificate  in  the  register's  oflSce. 

People  ex   rel.   Hearietta   White   v.   Carpenter,   Special   Term,   Westchester 
County  (unreported). 

A  tax  lease  is  an  interest  in  realty;  therefore  an  unrecorded  release 
of  property  therefrom,  wiU  not  take  precedence  over  a  duly  recorded 
assignment  of  it. 

A  TAX  LEASE  ASSIGNED  BY  A  BAEOAIN  AND  SALE  DEED  OF  THE  PREM- 
ISES ONLY,  can  be  assigned  by  the  administrator  of  the  deceased  grantee. 


3.  Irr^^ulAT  cancelation. 

The  cancelation  of  a  tax  lease  by  a  town  clerk  as  follows:    "  Lease 
canceled  by  request  of  Jos.  S.  Wood,  Atty./'  is  irregular  and  insufficient. 


4.  Mandamus  cancelation. 

A  TAX  SALE  CANCELED  BY  EX  PARTE  APPLICATION  TO  THE  COURT,  is 

not  binding  on  the  purchaser,  even  though  he  is  served  with  notice  of 
the  motion;  because  such  service  is  ineffectual  as  to  him.  But  such  can- 
celation serves  to  prevent  the  return  of  the  sale  on  future  tax  searches; 
and  it  may  safely  be  passed  only  in  cases  where  the  sale  is  void  on  its 
face,  or  where  the  record  of  the  evidence  in  the  proceeding,  shows  it. 

An  old  tax  sale,  without  a  lease,  was  canceled  by  mandamus, 
upon  allegations  showing  its  invalidity,  and  upon  payment  of 
the  amount  due,  to  the  county  treasurer,  in  People  ex  rel.  Na- 
tional Park  Bank  v.  Metz,  141  App.  Div.  600,  126  N.  Y.  Supp. 
986.  A  portion  of  the  opinion  in  this  case  was,  however,  severely 
criticized  by  the  court  of  appeals  in  People  ex  rel.  Staples  v. 
Sohmer,  206  N.  Y.  39,  99  N.  E.  156. 

But  if  the  petition  in  sv4^h  a  case  shows  clear  flaws,  and  the  sale  is 
actually  canceled  and  the  tax  paid,  it  may  be  disregarded.  Care  must 
be  exercised  in  determining  that  no  lease  was  issued;  because  the  statute 
fails  to  provide  for  the  record  of  such  issuance. 

Comptroller's  deed — ^Mandamus  will  not  lie  to  cancel  a  state 
comptroller's  deed,  unless  the  purchaser  is  a  party. 

People  V.  Sohmer,  206  N.  Y.  39,  99  N.  E.  156,  aff'g  160  App.  Div.  8,  134  N.  Y. 
Supp.  543. 


Digitized  by 


Google 


TAX  SALES.  1101 

Conaty  treasurers'  tax  leases  are  not  within  the  Recording 
Acts  to  the  extent  that  they  are  required  to  be  recorded  in  the 
register's  office.  A  purchasing  city  is  not  estopped  from  claim- 
ing under  the  lease  by  levying  and  collecting  taxes  thereon. 

Consolidated  loe  Co.  ▼.  Mayor,  166  N.  Y.  92,  59  N.  E.  713, 

A  COUNTY  TKEASUREB  S  TAX  SALE^  WITH  LEASE  TO  A  CITY,  may  bc  dis- 
posed of  by  evidence  of  redemption  contained  in  the  minutes  attached 
to  a  referee's  report  to  compute,  in  a  foreclosure  action. 

5.  Certificate  of  sale. 

A  certificate  of  tax  sale  is  presumptive  evidence  only  of  the 
facts  required  by  statute  to  be  stated  therein.  These  facts  are:. 
(1)  a  particular  description  of  the  premises  sold;  (2)  the  price 
paid  for  each  parcel;  (3)  the  whole  consideration  money  paid; 
and  (4)  the  time  when  the  sale  will  become  absolute,  and  the 
purchaser  entitled  to  his  deed.  In  the  absence  of  any  statute 
making  the  deed  evidence  of  the  prior  proceedings,  the  pur- 
chaser must  prove  their  existence,  in  any  suit  to  assert  his  rights. 

Overing  v.  Foote,  43  N.  Y.  290. 

Does  not  pass  title. — Such  a  certificate  does  not,  nor  does  it  pur- 
port to,  pass  the  title;  and  does  not  give  color  of  title,  and  will  not  sup- 
port ejectment. 

Adverse  possession. — A  certificate  of  sale  for  taxes  issued  more  than 
twenty  years  ago  {where  no  lease  was  issued)  may  be  disregarded  en 
satisfactory  evidence  of  adverse  possession  for  over  twenty  years,  with 
proof  of  the  family  history  of  the  holder. 

Presumption  of  redemption. — A  tax  sale  without  a  lease,  is 
presumed  to  have  been  redeemed,  after  twenty  years. 

Dixon  y.  Dixon,  80,App.  Div.  603,  608,  85  N.  Y.  Supp.  600. 

6.  Action  to  bar  claims. 

The  judgment  in  an  action  to  bar  claims,  brought  by  a  tax  lessee  or 
his  grantee  for  the  purpose  of  cutting  off  the  fee  title,  should  be  viewed 
with  the  most  careful  scrutiny;  and  even  suspicion.  Such  judgments 
are  generally  obtained  against  absentee  defendants,  and  are  undefended; 
and  under  Code  of  Civil  Procedure  §§  445,  1646,  there  are  great  pos- 
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sibilities  of  new  trials.  The  judgment  roll,  with  the  evidence  preserved 
as  provided  in  §  1646,  mi^t  establish  an  apparently  irrefragable  case 
for  the  plaintiff. 

Adverse  possession  taken  under  tax  lease. — It  is  a  matter  of 
great  diflSculty  to  establish  the  fact  of  a  marketable  title  by  ad- 
verse possession,  where  possession  was  originally  taken  under 
a  tax  lease,  even  though  followed  by  quitclaim  deeds  by  the  lease- 
holders. There  must  be  a  disclaimer,  and  a  retaking  under 
claim  of  title. 

Miller  v.  Warren,  94  App.  Div.  192,  194,  87  N.  Y.  Supp.  1011,  aff'd  182  N.  Y. 

539. 
Doherty  v.  Matsell,  119  N.  Y.  646,  23  N.  E.  994. 

Ruess  V.  Bwen,  34  App.  Div.  484,  54  N.  Y.  Supp.  357,  aff'd  165  N.  Y.  633. 
Heller  v.  Cohen,  154  N.  Y.  299,  311,  48  N.  E.  527. 

7.  Old  vaid  county  treasurers'  sales. 

County  treasurers'  sales  prior  to  18Y3,  where  the  sales  books  show  only 
the  lot  number,  year  and  amount  of  sale,  but  no  date  of  sale,  name  of 
purchaser,  or  miniber  of  years  sold  for,  are  void.  And  since  the  statuses 
did  not  provide  that  the  taxes  should  be  liens  until  paid,  the  'collection 
of  the  taxes  themselves,  is  barred  by  the  Statute  of  Limitations. 

8.  Easements. 

Lands  sold  subject  to  easements. — The  title  to  lands  acquired 
by  a  purchaser  at  a  tax  sale,  is  subject  to  all  of  the  easements 
and  servitudes  with  which  the  lands  were  burdened  at  the  time 
when  the  taxes  were  assessed;  notwithstanding  the  statutory 
provision  that  such  purchaser  obtains  an  absolute  title  free  from 
all  incumbrances. 

Blenifl  v.  Utica  Knitting  Co.,  73  Misc.  61,  130  N.  Y.  Supp.  740,  aff'd  149  App. 
Div.  936,  134^.  Y.  Supp.  1126. 

A  tax  lien  foreclosure  does  not  cut  off  easements  over  the 
property  sold,  which  existed  at  the  time  of  levying  the  tax.  The 
servient  estate  is  taxed  at  its  full  value,  subject  to  the  ease- 
ments; and  the  dominant  estate  is  assessed  at  its  value  with  the 
easements.    Therefore,  only  such  can  be  sold  on  foreclosure. 

Jackson  v.  Smith,  153  App.  Div.  724,  138  N.  Y.  Supp.  664,  aff'd  213  N.  Y. 
630,  107  N.  E.  1079. 
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The  attempted  modification  of  this  rule,  in  the  prevailing 
opinion  in  Tax  Lien  Co.  v.  Schultze,  161  App  .Div.  693,  146  N. 
Y.  Supp.  902,  does  not  appear  to  be  sound.  It  was  finally  reversed 
by  the  court  of  appeals  in  213  N.  Y.  9, 106  N.  E.  751. 

9.  Foreclosure. 

The  power  of  the  legislature  to  pass  statutes  for  the  fore- 
<5losure  of  tax  liens,  and  the  sale  of  the  lands  in  fee  therein,  has 
been  fully  sustained  by  the  court  of  appeals,  in  the  New  York 
•city  Tax  Foreclosure  Act  case. 

Gantier  v.  Ditmar,  204  N.  Y.  20,  97  N.  E.  464. 

The  method  of  procedure  usually  prescribed  in  these  statutes,  is 
the  same  as  in  the  foreclosure  of  mortgages;  and  while  the  defendant 
can  undouhtedly  defeat  the  action  by  proving  the  invalidity  of  the  tax, 
yet  if  judgment  is  obtained,  he  is  actually  foreclosed  and  barred  thereby; 
<md  no  outsider  can  question  the  title  made  thereunder. 

Easements  and  licenses. — ^A  tax  foreclosure  on  property  sub- 
ject to  private  easements,  cannot  cut  off  such  easements. 

Tte  Lien  Co.  v.  Schultze,  213  N.  Y.  9,  106  N.  E.  751,  nv'g  161  App.  Div.  693, 
146  N.  Y.  Supp.  902. 

i 

Telegraph,  telephone  and  lighting  company  easements  and  licenses, 
-cannot  be  cut  off  in  this  way. 

Under  New  York  city  charter. — ^A  tax  lien  foreclosure  under 
the  New  York  city  charter,  considered  in  City  of  New  York  v. 
Appleby,  168  App.  Div.  503,  154  N.  Y.  Supp.  85,  aff 'd  219  N.  Y. 
76, 113  N.  E.  797. 

Earlier  municipal  tax  sales,  not  assigned  to  individuals,  cannot  be 
cut  off  by  joining  the  municipal  holders,  without  special  authority  there- 
for in  the  act. 

Tax  foreclosure  can  be  used  to  cut  off  restrictive  covenants  ; 
bui  the  sale  must  be  to  an  outside  purchaser.  If  the  previous  owner 
should  buy,  the  purchase  might  be  regarded  simply  as  a  payment  of  the 
taxes;  and  the  restrictions  would  still  remain  in  force, 

10.  Are  incumbrances. 

A  tax  sale  unredeemed,  is  an  incumbrance  on  a  title,  justifying 
B  purchaser's  refusal  to  accept  it. 

Green  v.  Hernz,  2  App.  Div.  256,  37  N.  Y.  Supp.  887. 
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And  this  is  so,  even  though  the  proceedings  leading  up  to  the  sale,  or 
the  tax  itself,  may  be  invalid. 

11.  On  judicial  sale. 

Upon  a  judicial  sale  subject  to  all  taxes,  assessments  and  other  in- 
cumbrances, and  tax  sales,  a  purchaser  should  be  relieved  on  account 
of  a  sale  to  an  individual  where  the  redemption  period  has  expired;  on 
the  ground  that  the  terms  of  sale  were  unusual  and  unreasonable. 

12.  Bad  If  tax  is  paid  before  sale. 

A  tax  deed  is  void,  if  the  tax  for  which  the  land  was  sold,  was 
paid  before  the  sale.  The  sale  is  based  on  the  non-payment  of 
the  tax. 

Jackson  v.  Morse,  18  Johns.  441. 

13.  Sale  of  part  of  lot. 

A  tax  sale  of  an  undivided  portion  of  a  lot,  is  invalid.  '*  There 
are  obvious  reasons  why  the  sale  of  an  undivided  share  of  prem- 
ises for  a  term  of  years  might  be  highly  prejudicial  to  the 
owner.*' 

Jordan  v.  Hyatt,  3  Barb.  275,  283. 


14.  Partition  action. 

A  municipality  holding  tax  deeds  or  tax  leases,  is  a  proper 
party  to  a  partition  action.  But  it  is  doubted  if  this  would  ht 
so  if  it  only  had  a  lien  for  unpaid  taxes  and  assessments. 

Delcambre  v.  Delcambre,  210  N.  Y.  460,  104  N.  E.  960. 

A  tax  lease  can  be  cut  off  by  joining  the  administrator  of  a  deceased 
holder  thereof. 

15.  Possession. 

During  period  of  redemption* — The  purchaser  at  a  tax  sale  has 
not  the  right  of  possession  during  the  period  of  redemption.  If 
he  enters  before  the  delivery  of  the  deed,  he  is  a  trespasser. 

Millard  v.  Breckwoldt,  100  App.  Div.  44,  90  N.  Y.  Supp.  890. 
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The  pogsessian  under  a  tax  lease  is  not  such  as  will  prevent 
an  aH^iation  by  the  owner  of  the  fee.  The  possession  of  the 
holder  of  an  estate  for  years,  is  not  properly  the  possession  of 
the  land;  but  of  the  estate  for  years  only. 

Hoyt  y.  Dillon,  19  Barb.  644. 

Possession  under  a  tax  lease  is  not  adverse;  because  it  is  not 
the  possession  of  the  entire  fee,  but  only  of  a  term  of  years. 

Bedell  v.  Shaw,  59  N.  Y.  46. 

Sanders  v.  Riedinger,  19  Miec.  289,  43  N.  Y.  Supp.  127,  aff*d  30  App.  Div.  277, 
61  N.  Y.  Supp.  937,  164  N.  Y.  564. 

Tax  lessee  cannot  sustain  claim  to  higher  title.— A  tax  lessee 
with  no  other  paper  title,  cannot,  during  the  continuance  of  the 
term,  sustain  a  claim  to  any  higher  title. 

Doher^  v.  Mateell,  64  Super.  (22  J.  A  S.)  17,  11  Civ.  Proe.  R.  392,  ard  119 
N.  Y.  646,  23  N.  E.  994. 

But  a  grantee  under  a  conveyance  in  fee  from  a  tax  lessee  in 
possession,  who  claims  title  in  fee,  may  acquire  the  fee  title  in 
twenty  years,  by  adverse  possession. 

Sands  v.  Hughes,  53  N.  Y.  287. 

A  Statute  (tf  Limitations  against  ejectment  to  recover  pos- 
session of  lands  sold  under  a  void  tax  sale,  is  valid. 

Doud  V.  Huntington  Hebrew  Congregation,   178  App.  Dir.  748,   165  N.  Y. 
Supp.  908. 

16.  Recording. 

A  TAX   LEASE  MAY  BE   COVERED  BY  THE   ReCOEDINO  AcTS  ;   but   tJlCy 

are  not  exclusive.    The  statutes  also  require  recording  in  the  local  tax 
or  clerk's  offices:    Both  should  he  searched. 

A  Massachusetts  case,  Tilson  v.  Thompson,  10  Pick.  (27 
Mass.),  359,  holds  that  a  tax  lease  not  acknowledged  and  re- 
corded, is  unavailing  as  evidence  of  title. 


17.  Redemption  in  general 

Notice. — *'As  a  general  rule  the  statutes  require  a  notice  to  be 
given,  by  publication  or  otherwise,  of  the  expiration  of  the  time 
allowed  for  redemption,  and  of  the  purchaser's  intention  to 
70 
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apply  for  a  deed.  Notice  is  necessary  to  terminate  the  period  of 
redemption,  and  it  is  a  condition  precedent  to  the  right  of  the 
purchaser  to  demand  a  deed.  A  deed  issued  without  the  no- 
tice or  on  a  defective  notice  does  not  terminate  the  period  of  re- 
demption, and  neither  does  a  deed  executed  before  the  expiration 
of  the  time  named  in  the  notice. '^ 

27  Am.  &  Eng.  Encyc.  (2d  ed.),  p.  860. 

This  is  clear  enough;  but  the  practical  difficulty  is  that  usually^  the 
facts  cannot  be  established  either  way,  owing  to  the  failure  of  the  offi- 
cials to  properly  preserve  the  records  of  such  notices, 

18.  Redemption  from  village  sale. 

Under  the  Village  Law  (L.  1897,  ch.  414)  and  present  Village  Law 
(L.  1909,  ch.  64),  §  125,  tax  sales  to  individuals  since  July  1,  189 Y, 
can  be  redeemed  by  payment  to  the  village  treasurer. 

19.  State  comptroller's  sale  and  deed. 

Marketability  of  titles  derived  .front — It  may  be  that  the 
legislature  intended  by  L.  1885,  ch.  448,  and  Tax  Law  (L.  1896, 
ch.  908),  §  132,  to  make  all  titles  derived  by  deeds  of  the  comp- 
troller upon  sales  for  the  non-payment  of  taxes,  good  and 
marketable.  But  the  court  of  appeals  has  shown  a  marked 
tendency  to  nullify  this  intention,  if  it  existed. 

Wallace  v.  McEchron,  176  N.  Y.  424,  68  N.  E.  663. 
People  V.  Ladew,  189  N.  Y.  355,  82  N.  E.  431. 

A  state  comptroller's  tax  deed  does  not  convey  a  marketable 
title. 

Wallace  v.  McEchron,  176  N.  Y.  424,  68  N.  E.  663. 
People  V.  Ladew,  189  N.  Y.  355,  82  N.  E.  431. 

May  be  recorded. — Every  conveyance  or  certificate  executed  by  the 
comptroller  on  sales  of  land  for  taxes,  may  be  recorded  in  like  manner 
as  a  deed. 

I  R.  S.,  420,  §  10, 

A  comptroller's  deed  based  on  a  state  tax  sale,  need  not  be  acknowl- 
edged to  entitle  it  to  be  recorded,  if  it  is  witnessed  as  required. 

See  also  L.  1898,  ch.  339,  and  L.  1902,  ch.  344. 
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The  statute,  L.  1885,  ch.  448,  §  65,  makiiig  a  comptroller's  deed 
recorded  for  two  years  and  six  months,  conclusive  evidence  that 
the  sale  and  all  prior  proceedings  were  regular,  is  a  Statute  of 
Limitations,  and  is  constitutional  and  valid:  But  there  must 
be  a  remedy  available  to  a  person  to  enforce  or  protect  his  rights, 
before  the  bar  will  apply.  No  remedy  is  available  to  the  record 
owner,  until  the  comptroller  is  vested  with  the  possession  of  the 
lands  by  publishing  the  notices  provided  for  by  L.  1885,  ch.  453, 
§  4;  and  the  running  of  the  six  months  limitation  by  L.  1891,  ch. 
217,  is  postponed  until  the  possession  of  the  land  is  vested  in  the 
comptroller,  as  above. 

Halsted  V.  Silbersteiii,  196  N.  Y.  1,  89  N.  E.  443. 

Saranac  L.  A  T.  Co.  v.  Roberts,  195  N.  Y.  303,  88  N.  E.  753. 

The  statutes  prior  to  1850  cited,  and  their  effect  decided. 

Whitney  v.  Thomas,  23  N.  Y.  281. 

The  statute  of  1885,  making  a  comptroller's  deed  conclusive 
evidence  of  all  proceedings  after  two  years,  does  not  cure  juris- 
dictional defects;  but  leaves  the  owner  his  full  right  to  assail  the 
proceedings  on  any  jurisdictional  ground.  The  court  doubted 
whether,  if  it  were  intended  to  make  such  a  deed  conclusive  evi- 
dence of  every  fact  which  ought  to  exist  in  order  to  create  a 
good  title  under  the  deed,  it  would  be  constitutional  particularly 
as  against  the  owner  in  possession;  because  the  record  of  such  a 
deed  would  constitute  no  valid  notice. 

Joslyn  V.  Rockwell,  128  N.  Y.  334,  28  N.  E.  604. 
Ensign  v.  Barse,  107  N.  Y.  329,  14  N.  E.  400. 

A  STATE  comptroller's  TAX  SALE  MAY  BE  PASSED  UtldeV  TaX  LaW 

(L,  1909,  ch.  62),  §  131,  on  a  certificate  from  the  state  comptroller 
that  no  deed  has  issued. 

An  action  to  remove  a  cloud  on  title  by  having  tax  deeds  by 
the  comptroller  to  the  state  of  New  York  set  aside,  will  not  lie; 
because  the  state,  being  a  sovereign,  cannot  be  sued,  except  with 
its  consent;  and  the  legislature  has  not  authorized  such  an  ac- 
tion. 

Sanders  v.  Saxton,  182  N.  Y.  477,  76  N.  E.  529. 

Based  on  sale  for  valid  and  invalid  taxes. — ^A  tax  deed  by 
the  state  comptroller,  based  upon  a  sale  for  unpaid  taxes  levied 
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during  a  series  of  years,  some  of  which  are  valid,  and  others  in- 
valid, is  void,  and  conveys  no  valid  title  to  the  property  thus 
assessed. 

Ne-ha-sa-ne  Park  Association  t.  Uoyd,  167  N.  Y.  431,  60  N.  E.  741. 

Designation  of  lot  by  wrong  number. — ^A  comptroller's  deed  of 
land  sold  for  taxes,  which  designates  a  lot  by  the  wrong  num- 
ber, is  void,  although  it  contains  other  matter  of  description, 
which,  if  the  number  were  rejected,  would  sufficiently  identify 
the  lot.  In  a  deed  given  by  a  private  person  in  such  a  case,  the 
number  might  be  rejected;  but  the  statute  here  (1  R.  S.,  391, 
§§  12, 13),  requires  that  the  number  should  be  given  if  any  num- 
ber is  mentioned. 

Dike  V.  Lewis,  4  Denio  237. 

Not  conclusive  as  to  service  of  notice. — ^A  comptroller's  tax 
deed  is  not  conclusive  as  to  the  services  of  the  required  notices; 
nor  is  his  certificate  conclusive  as  to  the  service  of  the  statutory 
notice  to  redeem. 

City  of  New  York  v.  Nunez,  101  Misc.  375,  166  N.  Y.  Supp.  1049. 

The  powers  of  the  comptroller  to  cancel  tax  sales,  under  L. 
1855,  ch.  427,  are  in  the  nature  of  judicial  functions;  and  he  may 
be  compelled  by  mandamus  to  hear  and  decide  such  cases. 

People  ex  rel.  Ostrander  v.  Chapin,  105  N.  Y.  300,  11  N.  B.  610. 

The  comptroller  has  no  power  to  set  aside  an  invalid  tax  sale, 
on  the  application  of  the  owner. 

People  ex  rel.  MiUard  v.  Roberts,  151  N.  Y.  540,  46  N.  E.  941. 

People  ex  rel.  Hamilton  Park  Co.  v.  Wemple,  139  N.  Y.  240,  34  N.  E.  883. 

This  is  true,  although  the  state  purchased  at  the  sale. 

People  ex  rel.  Millard  v.  Roberts,  8  App.  Div.  219,  40  N.  Y.  Supp.  457,  aflf*d 
151  N.  Y.  640. 

An  application  to  cancel  a  tax  sale,  can  only  be  made  by  a  pur- 
chaser at  the  sale. 

In^Re  Olmstead,  11  Misc.  700,  702,  32  N.  Y.  Supp.  1124. 

The  purchaser  at  the  tax  sale  (not  the  owner  at  the  time  of 


Digitized  by 


Google 


TAX  SALES.  1109 

the  sale),  can  apply  for  cancelation,  howeyer,  under  L.  1893,  ch. 
711  (Tax  Law,  L.  1896,  ch.  908,  §  140). 

Ptople  ex  rel.  Witte  y.  Roberts,  144  N.  Y.  234,  89  N.  £.  85. 

20.  State  comptroller's  sale  tmder  Tax  Law. 

Proyision  making  deed  oonclnsive  evidence  of  regularity. — 
Tax  Law(  L.  1896,  ch.  908),  §  131,  making  a  tax  deed  conclusive 
evidence  of  the  regularity  of  the  sale,  and  of  all  proceedings 
prior  thereto,  including  the  assessment,  is  invalid.  It  only  cures 
irregularities. 

Bryan  v.  McGurk,  200  N.  T.  332,  03  N.  £.  989. 

Culnane  v.  Dixon,  107  App.  Div.  163,  94  N.  Y.  Supp.  1093. 

A  former  statute,  however,  L.'1880,  ch.  68,  §  8,  making  a  tax 
receiver's  deed  presumptive  evidence  of  such  facts,  was  held 
valid. 

Temple  Grove  Seminary  y.  Cramer,  98  N.  T.  121. 

The  legislature  has  no  authority  to  make  a  tax  deed  conclusive 
evidence  that  the  tax  warrant  was  sufficient. 

Corbin  ▼.  Hill,  21  Iowa  70. 

Tax  Law  (L.  1896,  ch.  908),  §  132,  providing  that  a  convey- 
ance executed  by  the  comptroller,  and  recorded  for  two  years, 
shall  be  conclusive  evidence  of  the  regularity  of  the  sale  and  of 
all  the  proceedings  prior  thereto,  cannot  apply  to  a  record  which 
is  wholly  void. 

People  y.  Ladew,  189  N.  T.  355,  82  N.  E.  431. 

Tax  Law  (L.  1896,  ch.  908),  §  132  does  not  apply  to  a  tax  lease 
issued  by  a  county  treasurer  under  a  special  statute. 

Matter  of  Ritter  Place,  139  App.  Div.  473,  124  N.  Y.  Supp.  351. 

Under  People  v.  Ladew,  189  N.  Y.  355,  82  N.  E.  431,  the  record 
of  a  comptroller's  deed,  without  evidence  that  the  notice  pre- 
scribed by  L.  1855,  ch.  427,  §  68  has  been  served  on  an  actual 
occupant,  is  void;  but  Halsted  v.  Silberstein,  196  N.  Y.  1,  89  N.  E. 
443,  holds  that  a  deed  recorded  with  a  certificate  of  such  service, 
is  conclusively  good,  even  though  the  assessment  and  proceed- 
ing leading  up  to  the  sale  were  actually  void. 
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Sale  void  where  no  application  for  conveyance  made. — By  L, 
1902,  ck  344,  amending  Tax  Law  (L.  1896,  ch.  908),  §  131,  tax  sales 
by  the  state  comptroller^  when  no  deeds  have  been  given,  are  void,  if  no 
application  was  made  to  the  comptroller  within  one  year  from  May  1, 
1902,  for  a  conveyance  to  the  purchaser.  ^ 

These  sales  may  be  safely  passed  upon  proper  certification  by  the 
comptroller,  that  his  records  show  no  deed  issued,  nor  any  application 
made  therefor  within  the  proper  time.  Anyone  rejecting  a  title  in  su^h 
a  case,  would  be  obliged  to  show  affirmatively  the  existence  of  such  a  deed 
or  application. 

The  two  year  Statute  of  Limitations  prescribed  by  Tax  Law 
(L.  1896,  ch.  908),  §  132,  is  conclusive,  after  two  years,  except  as 
to  the  defects  specified  in  §  132,  as  to  which  it  is  extended  to  five 
years. 

Jackson  v.  Rowe,  106  App.  Div.  65,  94  N.  Y.  Supp.  568,  aflPd  191  N.  Y.  512. 

21.  Purchaser  must  pay  subsequent  taxes. 

City  must  pay  subsequent  county  taxes. — The  city  of  Utica, 
upon  purchasing  lands  at  a  city  tax  sale,  must  pay  the  subse- 
quent county  taxes,  to  protect  its  title.  A  purchaser  at  a  sub- 
sequent county  tax  sale,  can  bar  the  claims  of  the  city. 

PickeU  V.  City  of  Utica,  161  App.  Div.  \,  146  N.  Y.  Supp.  31,  aff'd  216  N.  Y. 
740,  111  N.  K  1098. 

Purchaser  may  pay  and  add  amount  to  claim. — It  is  the  general 
rule  that  a  later  tax  takes  precedence  of  all  prior  ones.  Therefore  the 
purchaser  at  a  tax  sale  is  eniitled  to  pay  the  later  taxes,  and  to  add  the 
amounts  so  paid,  to  his  claim. 

22.  Supervisors'  certificates. 

Are  occasionally  returned  on  tax  searches.  These  are  only  receipts 
for  moneys  paid  by  the  supervisors  for  taxes  to  protect  their  leases;  and 
these  amounts  should  be  collected  by  the  towns,  before  surrendering  their 
leases.  In  any  case,  they  wre  not  liens,  for  the  statutes  make  no  provi- 
sion for  them. 

23.  Purchase  by  tenant  in  conmion. 

One  tenwnt  in  common  cannot  oust  his  co-tenant  by  acquiring  a  tax 
lease.    Bui  where  one  of  two  tenants  in  common,  acquires  with  a  third 
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party,  a  tax  lease,  he  acquires  it  far  his  own  benefit;  and  can  give  title 
to  his  one-half  of  the  land,  clear  of  it 

A  tax  lease  purchased  by  one  tenant  in  common,  inures  to  the 
benefit  of  all. 

Carpenter  v.  Carpenter,  131  N.  Y.  101,  29  N.  E.  1013. 


24.  Unmarketability. 

Practically  all  tax  titles  abe  unmabkbtablb,  because  all  the 
steps  leading  up  to  the  tax  and  to  the  sale,  are  jurisdictional;  and  either 
these  steps  are  not  properly  taken  by  the  officials,  or  the  records  thereof 
are  not  preserved.  Thus,  owing  to  gross  official  ignorance  and  careless- 
ness, the  most  that  an  outside  purchaser  can  hope  to  accomplish  at  a 
tax  sale,  is  to  cloud  the  title.  Attempts  have  been  made  to  cure  this 
situation  by  legislative  enactments  making  the  tax  deeds  and  leases 
conclusive  evidence  of  the  regularity  of  all  prior  proceedings,  biU  the 
court  of  appeals  has  declared  that  such  legislation  cannot  remedy  juris- 
dictional defects  in  taxation. 


*  TELEPHONE  AND  TELEGRAPH. 

A  telephone  company  is  a  telegraph  company,  within  the  pro- 
visions of  the  statutes. 

Eela  V.  American  Tel  &  Tel.  Co.,  143  N.  Y.  133,  38  N.  E.  202. 

A  written  license  to  erect  telephone  poles,  string  wires  and 
trim  trees,  creates  an  easement.  The  existence  of  telephone 
poles  and  wires  upon  the  land,  is  constructive  notice  of  the  com- 
pany's  rights  in  the  premises,  which  will  render  the  easement 
binding  upon  a  subsequent  purchaser.  The  right  to  trim  trees 
must  be  reasonably  exercised. 

Barber  v.  Hudson  River  Telephone  Co.,  106  App.  Div.  154,  93  N.  Y.  Supp.  993. 

An  action  of  ejectment  lies  to  compel  the  removal  of  a  tele- 
phone wire  strung  above  a  man's  land  without  authority,  even 
though  the  actual  soil  has  not  been  interfered  with.  The  owner 
of  real  property  owns  the  space  above  the  surface,  and  has  the 

•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  38,  p.  874. 
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same  right  to  its  free  and  uninterrupted  use  and  enjoyment,  as 
to  the  space  below. 

Butler  V.  Frontier  Telephone  Co.,  186  N.  T.  486,  79  N.  E.  716,  aflfg  10§  App. 
Div.  217,  95  N.  Y.  Supp.  684. 

Telephone  poles  are  an  additional  servitude  imposed  on  a 
country  highway.  The  legislative  acts  permitting  companies  to 
place  poles  in  the  highways,  have  no  greater  effect  than  to  pro- 
tect them  from  the  consequences  of  maintaining  a  public 
nuisance. 

Eels  V.  American  TeL  k  TeL  CJo.,  66  Hun  616,  20  N.  Y.  Supp.  600,  aff'd  143 
N.  Y.  133,  38  N,  E.  202. 

Poles  for  lighting  and  telephone,  cannot  be  erected  in  a  street 
in  the  country,  without  the  consent  oi  the  abutting  owners.  Poles 
differ  from  underground  easements,  such  as  the  laying  of  pipes, 
in  that  they  are  unsightly,  dangerous,  and  interfere  with  the 
growing  of  trees,  the  planting  of  which  is  invited  by  legislative 
enactment. 

Palmer  v.  Larchmont  Electric  Co.,  6  App.  Div.  12,  39  N.  Y.  Supp.  522,  rev'd 
168  N.  Y.  231. 

Telephone  poles  in  cities  part  of  public  easement. — ^Although 
telephone  poles  cannot  be  erected  on  a  rural  highway  without 
the  consent  of  the  owners  of  the  abutting  property,  yet  in  cities 
and  villages,  they  can  be,  on  the  ground  that  they  are  a  part  of 
the  public  easement. 

Johnson  v.  N.  Y.  k,  Penn.  T.  k  T.  Co.,  76  App.  Div.  564,  78  N.  Y.  Supp.  598. 

Telephone  conversations  as  evidence. — The  telephone  has  be- 
come a  common  means  of  communication  between  persons  not 
face  to  face.  A  person  may  testify  as  to  what  he  said  by  tele- 
phone as  well  as  to  what  he  heard  said. 

Buchbolz-Hill  Transportation  Co.  v.  Baxter,   142  App.  Div.  25,   126  N.  Y. 
Supp.  514,  aff'd  206  it.  Y.  173,  writ  of  error  dis.  227  U.  S.  637. 

A  telephone  conversation  is  not  admissible  on  a  person  ^s 
answering  that  he  was  the  defendant,  unless  the  witness  recog- 
nized his  voice,  or  his  identity  is  established  by  other  competent 
evidence. 

Mankes  v.  Fishman,  163  App.  Div.  780,  149  K.  Y.  Siipp.  228. 
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A  telephone  conversation  with  someone  at  one's  place  of  busi- 
nesSy  is  su£Scient  to  establish  a  contract,  without  identification; 
bnt  where  it  is  sought  to  charge  a  particular  individual  with  a 
conversation  or  admission,  the  speaker  must  be  identified. 

Gardner  y.  Herman,  116  Ifinn.  161,  133  K.  W.  568. 

N.  Y.  L.  J.  (editorial),  Jan.  11,  1912. 

No  presumption  of  right  arises  from  attaching  telephone,  tele- 
graph or  electric  wires  and  cables;  or  stretching  them  over  any 
land  or  building,  no  matter  how  long  continued. 

L.  1886,  eh.  40.    Notw  Real  Property  Law,  §  261. 

Telephome  and  telegraph  poles  and  wires  in  and  over  the  street 
in  front  of  premises,  do  not  render  the  title  nnmarketable,— dis- 
tinguishing Fossume  v.  Eequa,  218  N.  Y.  339,  113  N.  E.  330, 
where  the  street  was  included  in  the  premises  sold. 

Kaiser  ▼.  Hennessy,  Sup.  Ct.,  Bronx  Co.,  N.  Y.  L.  J.,  July  27,  1916. 
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*  TENANCY  IN  COMMON. 

1.  In  general. 

2.  Ouster  and  adverse  possession. 
■3.  Adverse  possession  with  deed. 

4.  Adverse   possession  without  deed. 

1.  In  general 

When  created.— 1  R.  S.,  727,  §  44  declares  that  ''Every  estate 
granted  or  devised  to  two  or  more  persons,  in  their  own  right, 
shall  be  a  tenancy  in  common,  unless  expressly  declared  to  be  a 
joint  tenancy/'  This  provision  was  first  enacted  by  L.  1786,  ch. 
12.  Prior  to  that  time  an  estate  devised  to  two  or  more  persons, 
created  a  joint  tenancy.       \ 

Lorillard  v.  Coster,  6  Paige  172,  rev'd  14  Wend.  265. 
Matter  of  Kimberly,  3  App.  Div.  170,  38  N.  Y.  Supp.  399. 

And  the  above  provisions  of  the  Revised  Statutes  apply  to 
personalty  as  well  as  realty. 

Commercial  Bank  v.  Sherwood,  162  N.  Y.  310,  56  N.  E.  834. 

Married  women. — ^Under  a  devise  to  Robert,  Catherine  his 
wife,  and  Richard,  ''as  tenants  in  common,  and  their  heirs  for- 
ever,** the  wife  took  an  undivided  third. 

Hilton  V.  Bender,  69  N.  Y.  75. 

But  this  was  after  the  Married  Woman  *s  Act  of  1848.  Prior  to 
that  time,  married  women  were  incapable  of  holding  as  tenants 
in  common  or  joint  tenants.  Therefore  a  conveyance  to  a  hus- 
band and  wife  and  a  third  person,  prior  to  1848,  vested  one  share 
in  the  husband  and  wife  together  as  tenants  by  the  entirety. 

Barber  v.  Harris,  15  Wend.  615. 

Cannot  purchase  outstanding  claim  to  exclusion  of  co-tenant. — 

The  general  rule  is  that  a  tenant  in  common,  cannot  purchase  an 
outstanding  claim  or  title,  to  the  exclusion  of  his  co-tenant. 

Carpenter  v.  Carpenter,  131  N.  Y.  101,  29  N.  E.  1013. 
Knolls  V.  Bamhart,  71  N.  Y.  474,  480. 


•  See  also  Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  NOTE,  N.  Y. 
Bpts.,  Bender  Annotated  Ed.,  Bk.  10,  p.  453,  Bk.  25,  p.  269,  Bk.  31,  p.  285. 
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A  tenant  in  common  cannot  purchase  an  outstanding  interest 
to  the  exclusion  of  his  co-tenant;  but  if  he  does  purchase  such  an 
interest,  the  purchase  is  presumed  to  be  for  the  benefit  of  all. 

Recter  v.  Phillips,  109  Miac.  48. 

There  is  a  fiduciary  relation  among  tenants  in  common  who 
are  brothers  and  sisters,  in  respect  to  the  common  property, 
which  prevents  one  of  them  from  purchasing  from  his  co-tenant 
after  receiving  an  offer  from  a  third  party,  without  first  dis- 
closing the  facts. 

Dolan  V.  Cummings,  116  App.  Div.  787,  102  N.  Y.  Supp.  91,  ard  193  N.  Y. 
638. 

'*'  2.  Ouster  and  adverse  possession. 

The  possession  of  one  tenant  in  common,  is  the  possession  of 
ALL,  except  in  cases  of  ouster. 

There  are  three  general  modes  of  ouster  of  a  co-tenant  by  a 
tenant  in  possession:  (1)  by  possession  under  a  deed  of  the 
whole  estate;  (2)  exclusive  possession  by  taking  the  rents  and 
profits;  and  (3)  by  making  permanent  improvements. 

Culver  V.  Rhodes,  87  N.  Y.  348  (footnote). 

The  moment  such  adverse  possession  commences,  the  holding 
in  common  is  terminated. 

Florence  v.  Hopkins,  46  N.  Y.  182,  186. 

The  possession  must  be  ''an  actual,  continued,  visible,  notori 
ous,  distinct  and  hostile  possession.^*     It  must  be  such  that 
knowledge  of  its  existence  is  brought  home  to  the  co-tenant. 

Culver  V.  Rhodes,  87  N.  Y.  348,  364. 

Hamershlag  v.  Duryea,  38  App.  Div.  130,  56  N.  Y.  Supp.  616. 

3.  Adverse  possession  with  deed. 

Por  twenty  years  or  more. — ^A  grantee  of  one  tenant  in  com- 
mon who  enters  into  possession  claiming  title  under  a  deed  as- 
suming to  convey  the  entire  property,  and  holds  the  land  for 
forty  years,  ousts  the  co-tenant,  and  has  title  by  adverse  posses- 
sion. 

Sweetland  v.  Buell,  164  N.  Y.  541,  58  N.  E.  663. 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  18,  p.  308. 
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So,  also,  for  twenty  years. 

Town  V.  Needham,  3  Paige  646,  648,  549. 

And  his  title  is  marketable  after  twenty  years. 

Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  E.  312. 

Possession  becoming  adverse. — Though  a  tenant  in  common 
enters  without  claiming  adversely,  yet  his  possession  may  after- 
wards become  adverse  by  notorious  acts  and  claims  of  title; — 
such  as  a  purchase  of  the  whole  premises  at  a  sheriff's  sale. 

Jackson  v.  Brink,  6  Cow.  483. 

So,  also,  with  a  purchase  by  a  tenant  in  common  of  his  co- 
tenant's  undivided  interest  at  a  sheriff's  sale. 

Tarplee  v.  Sonn,  109  App.  Div.  241,  96  N.  Y.  Supp.  6. 

4.  Adverse  possession  without  deed. 

Available  against  co-tenant. — The  plea  of  adverse  possession 
by  a  tenant  in  common,  is  available  against  his  cotenants;  only 
stronger  evidence  is  required  to  sustain  the  plea  of  a  tenant  in 
common  than  that  of  a  stranger. 

Schenck  v.  Egbert,  66  Misc.  378,  107  N.  Y.  Supp.  787. 

For  nnmber  of  years. — Exclusive  occupancy  for  forty  years, 
raises  a  presumption  of  ouster  of  the  co-tenant, 

Woolsey  v.  Moras,  19  Hun  273. 
Jackson  v.  Whitbeck,  6  Cow.  682. 
Van  Dyck  v.  Van  Beuren,  1  Caines  84. 

So  also  for  twenty-one  years, 

Abrams  v.  Rhoner,  44  Hun  607. 

Adverse  possession  against  a  tenant  in  common  was  proved  by 
entries  sixty  years  old  in  a  minute  book  of  a  corporation,  show- 
ing acts  and  claims  of  ownership  at  the  time, — ^without  family 
history. 

Hamershlag  v.  Duryea,  68  App.  Div.  228,  68  N.  Y.  Supp.  1061,  aflTd  172  N.  Y. 
622. 

A  widow  of  an  intestate  may  acquire  title  by  adverse  posses- 
sion against  his  heirs  at  law  in  nineteen  years.    And  ssx  attempt 
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to  buy  peace  by  obtaining  a  quitclaim  deed  from  an  heir,  does 
not  estop  her  from  claiming  title. 

Zapf  T.  Carter,  70  App.  Div.  395,  75  N.  Y.  Supp.  197^  app.  dis.  176  N.  Y.  576. 

Even  the  ouster  of  a  co-tenant  by  fraud  and  undue  influence, 
may  be  a  basis  for  adverse  possession  against  him. 

Zapp  V.  Miller,  109  N.  Y.  51,  15  N.  E.  889. 

A  purchase  from  a  co-tenant  by  parol,  and  assumption  of  ex- 
clusive ownership  thereunder,  constitutes  adverse  possession. 

MilUrd  y.  McMullin,  68  N.  Y.  345,  352. 

A  partition  action  will  be  barred  if  a  co-tenant  defendant  sets 
up  and  establishes  a  subsisting  adverse  possession  at  the  com- 
mencement of  the  action. 

Florence  v  Hopkins,  46  N.  Y.  182. 
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*  TENANCY  BY  THE  ENTIRETY. 

1.  In  general. 

2.  Effect  of  divorce. 

3.  Effect  of  foreclosure. 

4.  Effect  of  sale  on  execution. 

5.  Rents  and  profits. 

6.  Alienation. 

7.  When  not  created. 

8.  Partition. 

9.  Not  in  personalty. 

1«  In  general 

At  common  law,  a  husband  and  wife  constittded  but  one  person;  and 
where  land  was  con/veyed  or  devised  to  them  together,  they  became  seized 
of  the  entirety;  the  survivor  took  the  whole;  and  the  conveyance  of  one 
alone  during  their  joint  lives,  was  inoperative. 

Under  statutes.— The  provisions  of  1  R.  S.,  727,  §  44,  that 
every  estate  granted  to  two  or  more  persons  shall  be  a  tenancy  in 
common,  unless  otherwise  expressed;  and  the  subsequent 
statutes  to  the  same  effect,  do  not,  and  never  did,  reach  the  old 
common-law  entirety  tenancy. 

Bertles  v.  Nunan,  92  N.  Y.  162. 

Depends  on  existence  of  marital  relation. — ^The  tenancy  de- 
pends absolutely  upon  the  existence  of  the  marital  relation  at  the 
time  of  the  transfer.  A  conveyance  to  a  man  and  woman,  de- 
scribed therein  as  husband  and  wife,  but  who  are  not  such,  vests 
title  in  them  as  tenants  in  common. 

Perrin  v.  Harrington,  146  App.  Div.  292,  130  N.  Y.  Supp.  944. 

It  necessarily  follows  from  the  decision  in  Perrin  v.  Harrington,  ante, 
that  it  is  not  necessary  to  describe  the  grantees  in  the  deed  as  husband 
and  wife  (although  this  is  desirable  in  order  to  evidence  the  facts  as  to 
their  relationship).  If  they  actually  are  husband  and  wife,  they  take 
by  entirety. 

A  conveyance  to  a  woman  and  her  affianced  husband, '  ^  as  joint 
tenants  and  not  as  tenants  in  common,  the  survivor  to  take  of 


*  See  also  Fiero  on  Special  Aetiona  (3d  ed.)  and  Gapplement^  1910. 
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the  second  part/^  did  not  create  a  tenancy  by  entirety,  because 
the  grantees  were  not  then  hnsband  and  wife,  although  they  be- 
came such  a  few  months  later,  but  it  was  a  joint  tenancy  with 
the  added  restriction  that  neither  could  alien  without  the  other. 

MeBsing  v.  MesBing,  64  App.  Div.  125,  71  N.  T.  Supp.  717. 

A  conveyance  by  a  husband  to  himself  and  his  wife  as  tenants 
by  the  entirety,  creates  a  tenancy  by  entirety. 

Matter  of  Klatzl,  216  N.  T.  83,  110  N.  E.  181. 
Saxon  V.  Saxon,  46  Misc.  202,  93  N.  T.  8upp.  191. 
Colson  V.  Baker,  42  Misc.  407,  87  N.  Y.  Supp.  238. 

Tenants  by  the  entirety  are  both  ''freeholders/' 

Matter  of  Village  of  Hokomb,  97  Misc.  241,  162  N.  T.  Supp.  848. 

Tenancy  by  the  entirety  can  exist  as  to  an  undivided  one-thinL 

Its  distinction  from  joint  tenancy,  is  its  inseverability  by  one 
party. 

Santoro  v.  Santoro,  N.  Y.  L.  J.,  July  16,  1917. 

Money  judgments  docketed  against  either  tenant,  must  be  re- 
turned as  liens. 

Beach  v.  Hollister,  3  Hun  619. 

As  to  a  conveyance  to  a  husband  and  wife,  and  a  third  person, 
see  Tenancy  in  Gbnmion. 

There  is  nothing  to  prevent  a  husband  and  wife  from  holding 
lands  us  tenants  in  common  or  joint  tenants,  if  the  instrument 
of  conveyance  requires  it. 

Jooss  V.  Fey,  129  N.  Y.  17,  29  N.  E.  136. 
ClooB  v.  Cloos,  56  Hun  460,  8  N.  Y.  Supp.  660. 
Miner  v.  Brown,  133  N.  Y.  308,  31  N.  E.  24. 

2.  Effect  of  divorce. 

In  case  of  divorce,  this  tenancy  is  severed;  and  each  takes  an 
undivided  one-half  as  tenant  in  common  with  the  other.  It  is 
immaterial  which  one  furnished  the  purchase  money;  and  whose 
misconduct  causes  the  divorce. 

Stelz  V.  Schreck,  128  N.  Y.  263,  28  N.  E.  610,  afTg  60  Hun  74,  14  N.  Y.  Supp. 
106. 
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3.  Effect  of  foreclosure. 

The  effect  of  the  foreclosure  of  a  mortgage  made  by  the  hus- 
band is,  that  the  purchaser  obtains  the  husband's  interest  in  the 
survivorship;  and  becomes  a  tenant  in  common  with  the  wife 
during  the  joint  lives  of  the  husband  and  wife,  as  to  the  use  of 
the  premises. 

Hiles  V.  Fisher,  144  N.  Y.  306,  39  N.  E.  337. 

4.  Effect  of  sale  on  execution. 

Execution  sale  against  husband  transfers  his  interest.— 
Though  neither  the  husband  nor  wife  can  convey  singly,  yet  an 
execution  sale  against  the  husband  transfers  his  interest;  and 
upon  such  a  purchase  by  the  wife,  she  has  the  entire  title. 

Mardt  v.  Scharmach,  66  Misc.  124,  119  N.  Y.  Supp.  449. 

And  upon  such  a  purchase  by  a  third  person,  he  acquires  the 
husband's  interest. 

Beach  v.  Hollister,  3  Hun  519. 

Coleman  v.  Bresnahan,  54  Hun  619,  8  N.  Y.  Supp.  158. 

Lanahan  v.  Caffl^y,  40  App.  Div.  124,  57  N.  Y.  Supp.  724. 

5.  Rents  and  Profits. 

Each  entitled. — ^At  common  law,  the  husband  was  entitled  to 
the  entire  usufruct  of  the  property.  But  since  the  Married 
Woman's  Act  of  1848  (ch.  200),  they  are  each  entitled  to  share 
in  the  rents  and  profits  equally. 

Hiles  V.  Fisher,  144  N.  Y.  306,  39  N.  E.  337. 

6.  Alienation. 

Conveyance  between  husband  and  wife. — By  L.  1887,  ch.  537, 
in  effect  June  6,  1887,  a  direct  conveyance  between  a  husband  and  wife, 
was  authorized. 

By  virtue  of  that  act,  a  husband  may  convey  directly  to  his  wife 
his  interest  in  lands  of  which  they  are  seized  as  tenants  by  the 
entirety;  and  she  can  then  convey  the  whole  title. 

Hardwick  v.  Salzi,  46  Misc.  1,  93  N.  Y.  Supp.  265. 
Meeker  v.  Wright,  76  N.  Y.  262. 

Lanahan  v.  Oaffrey,  40  App.  Div.  124,  57  N.  Y.  Supp.  724. 
Enyeart  v.  Kepler,  118  Jnd.  34. 
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It  has  been  held  in  Massachusetts,  that  a  husband  can  convey 
his  estate  as  tenant  by  entirety  to  his  wife,  through  a  third  per- 
son. 

Donahue  v.  HiiM)ard,  154  Mjubs.  537. 

Entirety  tenants  can  convey  to  each  other;  and  either  one  can 
maintain  a  partition  action  against  the  other. 

Fay  V.  Fay,  N.  Y.  L.  J.,  May  22,  1917. 

When  a  husband  conveys  to  his  wife  an  tmdivided  one-half  interest 
in  land  which  is  held  hy  them  by  entirety,  the  wife  then  owns  one4ialf 
absolutely;  and  they  are  still  tenants  by  the  entirety  as  to  the  other 
one-half. 

Neither  tenant  can  alienate  singly,  without  the  other. 

Zorntlein  v.  Bram,  100  N.  T.  12,  2  N.  B.  388. 
Joo88  V.  Fey,  129  N.  Y.  17,  29  N.  E.  136. 

7.  When  not  created. 

Conveyance  by  wife  to  husband's  co-tenant;  marriage  of  co- 
tenants. — ^A  conveyance  by  the  wife  to  the  husband's  co-tenant, 
is  inoperative  to  create  such  an  estate.  So  is  the  marriage  of  two 
co-tenants.  In  both  such  cases,  the  parties  hold  by  the  same 
estate  as  the  original  co-tenants  did. 

Banzer  v.  Banzer,  10  Miao.  24,  30  N.  Y.  Supp.  803,  aflfd  11  Mite.  310,  32 

N.  Y.  Supp.  266,  156  N.  Y.  429,  51  N.  E.  291. 
Jooss  V.  Fey,  129  N.  Y.  17,  29  N.  E.  136. 

Words  of  conveyance  must  expressly  create. — Since  the  Do- 
mestic Relations  Law  (L.  1896,  ch.  272),  §  26,  no  estate  by  the 
entirety  is  created,  unless  the  words  of  conveyance  expressly 
create  such  an  estate.  In  this  case  the  conveyance  was  for  the 
joint  lives,  and  it  was  held  that  a  joint  tenancy  was  created. 

Saxon  V.  Saxon,  46  Miso.  202,  98  N.  Y.  Supp.  191. 

A  deed  by  a  husband  to  his  wife  of  an  undivided  half  of  the 
premises,  habendum  to  the  parties  of  the  first  and  second  parts 
as  tenants  by  the  entirety,  does  not  create  an  entirety  tenancy; 
since  such  an  estate  arises  only  from  a  conveyance  to  a  husband 
and  wife  by  a  third  person. 

rh-esfiler  v.  Mulhern,  77  Miac  476,  186  N.  Y.  Supp.  1049. 

71 
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Parties  mnst  be  man  and  wife. — ^It  is  not  created  on  convey- 
ance to  a  man  and  a  woman  whom  both  parties  thought  was  his 
wife,  but  was  not;  even  though  named  in  the  deed  as  such. 

Bainbauer  y.  Schleider,  176  App.  Diy.  562,  163  N.  T.  Supp.  186. 

Not  created  in  an  equitable  title. — Where  a  husband  and  wife 
are  purchasing  real  estate,  and  the  wife  dies  before  closing  of  title,  her 
heirs  or  devisees  or  next  of  kin  or  legatees,  come  in, 

8.  Partition. 

Maintainable  or  not — ^Prior  to  L.  1880,  ch.  472,  expressly 
allowing  it,  tenants  by  the  entirety  could  not  partition. 

MiUer  v.  Miller,  9  Abb.  Pr.  N.  6.  444. 

A  similar  provision  is  in  L.  1896,  ch.  272,  and  in  the  present 
Domestic  Relations  Law  (L.  1909,  ch.  19),  §  36. 

Because  Domestic  Relations  Law  (L.  1909,  ch.  19),  §  36,  uses 
the  words  **may  partition,**  entirety  tenants  cannot  even  now, 
however,  maintain  a  partition  action  against  the  will  of  either. 

LerbB  v.  Lerbs,  71  Misc.  51,  129  N.  Y.  Supp.  903. 
Vollaro  V.  Vollaro,  144  App.  Div.  242,  129  N.  Y.  Supp.  48. 

This  proposition  is  doubted  in  Fay  v.  Fay,  N.  Y.  L.  J.,  May  22, 
1917,  where  it  was  held  that  they  could  do  so.      ^ 

Partition  can  be  maintained  between  a  husband  and  wife, 
where  the  husband  owns  two-thirds,  and  the  husband  and  wife 
own  the  other  third  as  tenants  by  the  entirety. 

Santoro  v.  Santoro,  N.  Y.  L.  J.,  July  16,  1917. 

9.  Not  in  personalty. 

A  husband  and  wife  do  not  taike  personalty  as  tenants  by  the 
entirety. 

Matter  of  McKelway,  221  N.  Y.  15,  116  N.  E.  348. 

Not  in  mortgage  owned  by  husband  and  wife.^Entirety 
tenancy  does  not  apply  to  personalty  in  this  state.  A  mortgage 
given  to  a  husband  and  wife,  each  furnishing  one-half  of  the 
funds,  does  not  pass  to  the  Burvivor;  but  the  half -interest  of  the 
one  who  dies,  goes  to  his  or  her  personal  representatives. 

Matter  of  Albrecht,  136  N.  Y.  91,  32  N.  E.  632. 
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And  when  a  husband  and  wife,  owning  premises  as  tenants 
by  the  entirety,  convey  the  same,  taking  back  a  purchase  money 
bond  and  mortgage,  they  do  not  hold  the  mortgage  as  tenants 
by  the  entirety.  Such  tenancy  ended  when  the  premises  were 
conveyed. 

(Matter  of  B«um,  121  App.  Div.  49«,  106  N.  Y.  Supp.  113,  app.  die.  190  N.  T. 
664. 

But  where  a  property  owner  joins  with  his  wife,  who  has  only 
a  dower  interest,  in  conveying  real  estate,  and  takes  back  a 
purchase  money  bond  and  mortgage  to  himself  and  wife,  the 
presumption  is  that  he  intends  to  give  it  to  his  wife  on  her  sur- 
viving him;  and  if  he  dies  without  having  done  anything  to 
rebut  thaJt  presumption,  or  having  made  any  other  disposition 
of  the  security,  she  gets  it. 

Wilcox  V.  Murtha,  41  App.  Div.  408,  58  N.  Y.  Supp.  783. 
Matter  of  Rapelje,  66  Misc.  414,  123  N.  Y.  Supp.  287. 

A  husband  and  wife  owned  two  parcels  of  land,  which  they  conveyed, 
taking  hack  a  purchase  money  bond  and  mortgage  to  both  as  husband 
and  wife.  The  wife  died,  leaving  an  infant  grandchild;  and  the  hus- 
band foreclosed  without  joining  the  infant,  and  bought  in  the  property. 
Held,  that  the  infant  had  an  equitable  interest,  which  could  not  be  dis- 
posed  of  by  an  infancy  proceeding;  but  only  by  an  action  in  equity. 


♦TBNANCy,  JOINT. 

The  four  unities  of  Blackstone,  explained: 

(1)  Unity  of  interest.      The  interest  of  each  must  be  the 
same. 

(2)  Unity  of  title.    The  estate  must  be  created  by  the  same 
act  or  instrument. 

(3)  Unity  of  time.    The  estate  must  arise  in  each  at  the  same 
time. 

(4)  Unity  of  possession.    Each  must  have  possession  of  the 
whole. 


*See  also  Ewell's  Blackstone  (2d  ed.). 
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A  conveyance  in  joint  tenancy  directly  by  two  tenants  in  com- 
mon, to  one  of  their  number  and  a  third  person,  is  good. 

Colson  V.  Baker,  42  Misc.  407,  87  N.  Y.  Supp.  238. 

A  joint  tenancy  cannot  be  created  by  act  of  law  or  through 
descent. 

Colflon  V.  Baker,  42  Misc.  407,  87  N.  Y.  Supp.  288. 

Co-owners  may  agree  to  hold  lands  as  joint  tenants.  And  a 
remainderman  under  that  agreement  may  enforce  it,  although 
he  was  not  a  party  to  it. 

Murphy  v.  Whitney,  140  N.  Y.  541,  35  N.  E.  930. 

A  joint  tenancy  may  be  created  by  a  deed  to  a  husband  and 
wife.  Either  tenant  may  alien  his  interest,  and  the  grantee  may 
bring  partition  under  Code  of  Civil  Procedure,  §  1532. 

J008S  V.  Fey,  129  N.  Y.  17,  29  N.  E.  13«. 

Under  the  common  law,  a  conveyance  to  two  persons  would 
have  created  a  joint  tenancy. 

Stelz  V.  Schreck,  128  N.  Y.  263,  268,  28  N.  E.  510. 

A  devise  to  joint  tenants  does  not  lapse,  unless  all  of  them 
predecease  the  testator.  **Any  of  them  existing  when  the  will 
takes  effect,  will  be  entitled  to  the  entire  property.^* 

Jarman  on  Wills,  p.  341. 
Schouler  on  Wills  (5th  ed.),  §  566. 

An  action  in  partition  will  lie  at  the  suit  of  either  joint  tenant 

against  the  other. 

dooB  V.  Cloos,  55  Hun  450,  8  N.  Y.  Supp.  660. 
Wurz  V.  Wurz,  27  Abb.  N.  C.  68,  15  N.  Y.  Supp.  720. 

When  one  tenant  conveys  to  a  stbanqek,  the  tenancy  is 
BBOKEN ;  and  upon  reconveyance  by  the  stranger  to  his  grantor,  the  latter 
holds  as  tenant  in  common  with  his  former  joint  tenami. 

Created  only  by  express  words  in  conveyance. — ^A  joint 
tenancy  under  Real  Property  Law,  §  66,  can  only  be  created  by 
express  words  in  a  conveyance. 

Bambauer  v.  Schleider,  176  App.  Div.  562,  163  N.  Y.  Supp.  186. 
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A  conveyance  by  a  wife  to  her  husband  of  an  undivided  one- 
half  interest  in  real  property,  reciting  that  it  is  intended  that 
they  shall  hold  as  joint  tenants,  so  vests  it. 

Matter  of  Horler,  180  App.  Div.  608,  168  N.  Y.  Supp.  221. 
Matter  of  Wormser,  102  Misc.  601,  16d  N.  Y.  Supp.  206. 


TENANT. 

(See  Lease.) 
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*  TENDER. 

1.  On  closing  title. 

2.  In  contract  action. 

3.  On  mortgage  and  in  forecbeure. 

4.  Legal  tender. 

1.  On  dosiiig  title. 

Requisites. — Tender  of  purchase  money  does  not  mean  such 
a  tender  as  amounts  in  law  to  a  payment  of  a  debt.  It  means  a 
readiness,  willingness  and  ability  to  pay,  accompanied  by  notice 
thereof  to  the  other  party.  It  is  the  same  with  a  tender  of  a 
deed  by  the  vendor. 

Maupin,  Miarketable  Title  to  Real  Estate  (2d  ed.),  §  86. 

Place. — ^In  a  contract  for  the  sale  of  land,  if  no  place  is  fixed 
for  the  payment  of  the  purchase  price,  a  tender  to  the  son  of  the 
vendor,  at  her  residence,  on  the  day  stipulated,  she  being  absent, 
is  sufficient. 

Smith  y.  Smith,  25  Wend.  405,  2  Hill  351. 

In  an  action  by  a  vendor  to  enforce  a  lien  for  unpaid  purchase 
money,  a  tender  of  the  deed  before  suit  is  not  essential.  But  if 
no  such  tender  was  made,  the  plaintiff  should,  in  his  complaint, 
make  an  offer  to  perform. 

Freeson  v.  Biseell,  63  N.  Y.  168. 

A  tender  on  the  part  of  the  vendee  is  not  necessary  in  a  case 
where  it  appears  that  the  vendor  is  disabled  from  performance 
on  the  closing  day;  because  under  such  circumstances,  a  tender 
would  be  an  idle  ceremony.  Such  cases  are  the  following: 
where  the  property  is  burdened  with  a  party  wall  agreement. 

Oppenheimer  v.  Knepper  Realty  Co.,  50  Misc.  186,  98    N.  T.  Supp.  204. 

Where  the  vendor  has  conveyed  to  a  third  party. 

Davi8  V.  Van  Wyck,  64  Hun  186,  18  N.  Y.  Supp.  885. 


*  See  also  Thomas  on  Mortgages  (3d  ed.) ;  Fiero  on  Special  Actions  (3d  ed.)  and 
Supplement,  1919;  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  23,  p.  721. 
Bk.  24,  p.  445,  Bk.  39,  p.  244. 
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And  where  there  was  an  unadjusted  inheritance  tax. 

Leee  y.  Lawson,  118  App.  Div.  264,  103  N.  Y.  Supp.  303. 

But  the  existence  of  any  incumbrance  which  it  is  within  the 
power  of  the  vendor  to  immediately  remove,  does  not  dispense 
with  the  necessity  of  a  tender.    Such  is  a  mortgage. 

Ziehen  v.  Smith,  148  N.  Y.  668,  42  N.  E.  1080. 
mggins  v.  Eagleton,  165  N.  Y.  466,  60  N.  £.  287. 

So  also,  would  be  taxes. 


2.  In  contract  action. 

Payment  into  court  irrevocably  transfers  titl6.^In  an  action 
upon  contract,  the  payment  into  court,  under  order  of  court,  of 
the  sum  tendered,  even  if  less  than  the  amount  due,  irrevocably 
transfers  the  title  thereto  to  the  adversary;  although  he  does 
not  accept  it  and  makes  no  effort  to  secure  the  money.  And  not 
only  does  the  defendant  lose  all  right  to  it,  but  the  court  itself 
has  no  power  to  make  an  order  in  the  same  action,  which  in 
effect  retransfers  the  title  to  it. 

Mann  v.  Sprout,  186  N.  Y.  109,  77  N.  E.  1018. 

"*"  3.  On  mortgage  and  in  f oredosnre. 

Extinguishes  lien. — ^A  tender  of  the  amount  due  on  a  mort- 
gage, and  if  a  foreclosure  is  pending,  of  costs  to  the  date  of 
tender,  extinguishes  the  lien  of  the  mortgage.  A  tender  may 
properly  be  conditioned  upon  the  mortgage  being  satisfied; 
because  a  mortgagor  who  pays  a  mortgage,  has  a  legal  right  to 
have  the  mortgage  satisfied  on  the  record.  But  it  is  incumbent 
upon  the  party  tendering,  to  keep  the  tender  good. 

Halpin  v.  Phenix  Ins.  Co.,  118  N.  Y.  166,  23  N.  E.  482. 

Requisites. — ^A  tender  in  a  foreclosure  action  must  be  in  legal 
tender,  and  must  be  absolute. 

Kooeevelt  v.  Bulls  Head  Bank,  46  Barb.  679. 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  6,  p.  126,  Bk.  17,  p.  32, 
Bk.  26,  p.  343. 
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To  mortgagee^  assignee  or  attorney;  effect. — ^If  a  legal  tender 
of  what  is  due  upon  a  mortgage,  is  made  to  the  mortgagee  or  his 
assignee  or  attorney  who  has  it  for  foreclosure,  the  land  is  dis- 
charged from  the  mortgage,  though  the  debt  remains.  An 
attorney  who  has  a  mortgage  for  collection,  is  the  agent  of  the 
mortgagee,  and  authorized  to  accept  payment. 

Jackson  v.  Crafts,  18  Johns.  110. 

Deposit  in  court. — In  tendering  pending  foreclosure,  the 
amount  due  with  interest  to  date  must  be  deposited  in  court,  in 
the  action,  as  the  only  way  to  keep  it  good. 

Day  V.  strong,  29  Hun  505, 

Foster  v.  Mayer,  70  Hun  265,  24  N.  Y.  Supp.  46. 

4.  Legal  tender. 

By  act  of  congress  of  Feb.  25,  1862,  Unifed  States  notes  are 
made  legal  tender;  and  they  satisfy  contracts  made  payable  in 
gold  and  silver;  for  gold  and  silver  dollars  are  only  worth  one 
hundred  cents,  the  same  as  United  States  notes. 

Wilson  V.  Morgan,  27  Super.  (4  Rob.)  58,  1  AWx  Pr.  N.  S.  174. 

The  tender  of  United  States  treasury  notes  in  payment  of  a 
mortgage  given  to  secure  the  payment  of  a  sum  in  **gold  or 
silver  coin,^^  is  payment.  If  the  obligation  had  been  to  deliver 
gold  dollars,  it  would  have  been  different. 

Kimpton  v.  Bronson,  45  Barb.  618,  aff'd  34  How.  630,  rev'd  8  Wallace  (U.  S.) 


Tendeb  of  various  forms  of  United  States  oubbenoy. — Legal 
tender  is  a  term  used  to  designate  currency  which  may  lawfully  he  used 
in  the  payment  of  debts,  Oold  coin  is  the  one  element  in  the  currency 
of  the  United  States  which  is  legal  tender  under  all  circumstances.  It 
may  be  lawfully  used  at  the  nominal  value  of  each  piece,  when  such 
piece  is  not  below  the  standard  weight  and  limit  of  tolerance  provided  by 
law,  in  which  case  it  is  still  legal  tender  ai  a  value  determined  by  its 
actual  weight.  Of  silver  coinage,  the  dollar  of  four  hundred  and  twelve 
and  one-half  grains  is  legal  tender  for  all  debts  and  dues,  public  or 
private,  unless  otherwise  stipulated  in  the  contract  The  trade  dollar, 
although  containing  four  hundred  and  twenty  grains  of  silver,  is  not 
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legal  tender;  nor  is  any  of  the  commemorative  coinage,  such  as  the  Co- 
lumbian and  Lafaj^ette  issues.  Silver  half-dollars,  quarter-doUars  and 
dime  coins  are  legal  tender  in  sums  not  exceeding  ten  doUars,  in  pay- 
ment of  public  or  private  dues.  AU  United  States  coins  of  smaller  de- 
nominations are  legal  tender  for  single  payments  not  exceeding  twenty- 
five  cents.  United  States  notes  issued  under  the  Legal-Tender  Law  of 
1862,  authorizing  the  issue  of  greenbacks,  are  legal  tender  for  all  debts 
and  dues,  public  or  private,  except  duties  on  imports,  interest  on  the 
public  debt,  and  obligations  contracted  prior  to  the  enactment  of  the 
law,  with  an  expressed  stipulation  for  payment  in  gold  or  silver.  The 
interest-bearing  treasury  notes,  under  the  act  of  March  8,  1868,  were 
legal  tender  for  their  face  value  only,  and  not  for  the  accrued  interest, 
in  the  payment  of  all  public  and  private  obligations,  except  for  duties 
on  imports  and  interest  on  the  public  debt;  those  issued  under  the  act 
of  June  30,  1864,  ar^  further  restricted,  and  are  not  legal  tender  in  re- 
demption of  bank  notes  or  bankers'  notes  circulated  as  money;  those  is- 
sued under  the  act  of  July  14, 1890,  are  legal  tender  in  payment  of  pub- 
lic and  private  debts,  except  when  the  contracts  stipulate  otherwise; 
when  received  for  customs,  taxes  and  other  public  dues,  they  may  be 
re-issued. 


TENEMENT  HOUSE. 

(See  Restrictive  Covenants.) 


TERMS  OF  SALE. 

(See  Judicial  Sale.) 


TESTABDOrTABY  LETTERS. 

(See  Executors.) 
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*  TESTIMONY  PERPETUATED. 

Code  of  Civil  Procedube^  §§  1688arl688t^  provide  for  perpetuating 
of  testimony  to  he  used  in  any  subsequent  action  involving  the  title  to 
real  estate,  only  in  case  the  testifying  witness  cannot  be  produced 
(§  1688(i),  and  it  can  only  he  used  against  a  person  to  whom  notice  of 
the  taking  of  the  deposition  was  given  as  directed  in  the  order  appoint- 
ing the  referee,  and  all  persons  claiming  from  through  or  under  him 
(§  16880. 

The  word  "  possession  ''  in  §  1688e,  subd.  2,  means  either  "  en- 
closed ^'  or  "  huilt  upon/'  and  unless  the  property  has  heen  enclosed  or 
huilt  upon  for  one  year  next  preceding  the  proceedings  to  perpetuate 
testimony  as  to  it,  the  proceeding  cannot  he  successfully  maintained; 
that  is,  the  testimony  taken  will  he  inadmissible^ 


THROUOH. 

(See  Construction.) 


TIDEWATER. 

(See  Water.) 

TIMBER. 

(See  Trees.) 

TIME  OF  ESSENCE. 

(See  Contract.) 


♦  See  also  Chamberlayne,  Modern  Law  of  Evidence. 
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TITLE. 


Title  and  property  distinguished — ^' Title  has  respect  to  that 
which  is  the  subject  of  ownership,  and  is  that  which  is  the 
foundation  of  ownership,  and  with  a  change  of  title,  the  right 
of  property,  the  ownership  passes.  Property  is  a  thing  owned, 
that  to  which  a  person  has,  or  may  have  title.  ^' 

Springfield  Fire  &  Marine  Ins.  Co.  v.  Allen,  43  N.  Y.  389,  395. 

Title  cannot  be  annihilated. — ^^It  may  be  laid  down  as  a 
maxim  in  the  law,  that  a  title  which  once  existed  must  continue 
to  reside  somewhere:  it  cannot  be  annihilated. '* 

Livingston  v.  Proseus,  2  Hill  526,  529. 

Certainty  of  good  title. — There  is  no  such  thing  as  a  mathe- 
matical certainty  of  a  good  title. 

Lyddall  v.  Weston,  2  Atk.  20. 

Transfer  by  deed;  return  or  destruction  of  deed. — The  legal 
title  to  real  estate  can  only  be  transferred  by  one  individual  to 
another,  by  deed.  And  when  a  deed  is  effectively  delivered,  the 
return  or  destruction  of  it  does  not  revest  the  grantor  with  the 
title. 

Jackson  v.  Anderson,  4  Wend.  474. 

Delivery  of  deed. — But  the  question  as  to  whether  there  was 
a  valid  effectual  delivery,  to  transfer  the  title,  depends  upon  the 
intention  of  the  parties;  and  that  is  a  question  of  fact  for  the 
jury. 

Ten  Eyck  v.  Wbitbeek,  156  N.  Y.  341,  50  N.  E.  963. 

And  when  a  father  actually  delivered  a  deed  of  his  farm  to  his 
daughter  without  consideration,  and  solely  to  avoid  the  effect  of 
a  possible  judgment  in  a  threatened  litigation,  which  contin- 
gency never  happened,  there  was  no  effectual  delivery  of  the 
deed,  and  the  title  did  not  pass. 

Holbrook  v.  Truesdell,  100  App.  Div.  9,  90  N.  Y.  Supp.  911. 

The  title  deeds  need  not  be  delivered  on  closing,  if  the  seller 
covenants  that  he  has  good  title.    The  legal  presumption  is  that 


Digitized  by 


Google 


1132  PRACTICAL  REAL  ESTATE  LAW. 

he  retains  the  deeds  in  order  to  be  able  to  produce  evidence  of 
that  fact. 

Alybott  ▼.  Allen,  14  Johns.  248. 

Deeds  pass  to  heir  or  executor  with  power  of  sale. — Title 
deeds  savor  so  much  of  realty,  that  they  pass  to  the  heir  with 
the  land.  Where  the  executor,  however,  has  a  power  of  sale,  he 
may  be  entitled  to  their  possession,  in  order  to  properly  dis- 
charge his  duties  as  to  sale. 

Mills  ▼.  Mead,  7  Hun  36. 

Laws  governing  transmission  of  realty  and  of  personalty. — 
**The  transmission  of  the  title  to  real  estate  situated  in  this 
State,  either  by  testament,  or  conveyance  inter  vivos,  or  by 
intestacy,  is  regulated  by  our  own  laws."  The  rule  is  different 
as  to  personal  property,  the  title  to  which  is  governed  by  the  law 
of  the  domicile  of  the  owner. 

Peck  V.  Cary,  27  N.  Y.  9. 


TITLE  AFFIDAVIT. 

(See  Affidavits.) 
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TITLE  EZAMINATIOir. 

1.  In  general. 

2.  Searches. 

3.  The  abstract. 

4.  Chain  of  title. 

5.  Defects. 

0.  Inspection  necessary. 

1.  In  general 

Duty  of  purchaser. — ''As  an  intending  purchaser  he  mnst  be 
presumed  to  investigate  the  title,  to  examine  every  deed  or  in- 
strument forming  a  part  of  it,  especially  if  recorded,  and  to  have 
known  every  fact  disclosed  or  to  which  an  inquiry,  suggested 
by  the  record,  would  have  led.** 

Moot  y.  Business  Men's   Inyestment  Association,   167   N.  Y.   201,  2a0»  02 
N.  E.  1. 

Expense  of  examination  of  title.— The  law  is  well  settled  in 
this  state,  that  a  contractee  is  entitled  to  recover  the  reasonable 
expenses  incurred  in  the  examination  of  the  title,  where  the 
contractor  is  unable  to  perform.  And  this  is  so,  even  though 
at  the  time  of  signing  the  contract,  the  contractor  had  no  title, 
but  expected  to  procure  it  from  another. 

Northridge  v.  Moore,  118  N.  Y.  41»,  23  N.  E.  670. 

When  a  contract  provides  that  compensation  for  services  in 
searching  a  title,  is  to  be  paid  whether  the  title  be  accepted  or 
not,  the  applicant  is  liable  for  such  services.  On  a  loan  applica- 
tion the  payment  of  such  fees  is  not  contingent  upon  the  suc- 
cess of  the  application,  if  the  parties  have  agreed  to  the  con- 
trary. **  There  is  nothing  unfair  or  unconscionable  in  an  agree- 
ment that  the  applicant  should  pay  absolutely  for  the  necessary 
work  of  testing  the  security.** 

Title  Guarantee  &  Trust  Co.  v.   Sternberg,   119  App.  Dir.  28,   108   N.  Y. 
Supp.  867. 

A  borrower  is  not  obliged  to  pay  for  examination  of  title, 
unless  he  expressly  agrees  to  do  so,  or  there  is  some  general 
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usage  or  custom  to  that  effect  (which  there  is  not,  in  New  York 
city). 

Norwood  V.  Barcalow,  6  Daly  117. 
Brown  v.  Qenet,  63  How.  Pr.  236. 

When  notice  to  attorney  notice  to  client.— When  an  attorney 
is  employed  to  examine  a  title  for  his  client,  it  is  not  his  duty 
to  advise  his  client  as  to  the  title,  or  to  communicate  any  facts 
concerning  it,  to  him,  until  the  time  when  by  the  terms  of  the 
contract,  the  balance  of  the  purchase  money  is  to  be  paid,  and 
the  deed  is  to  be  taken.  Therefore  the  client  is  not  presumptively 
chargeable  with  notice  of  defects  in  the  title,  until  that  time, 
although  the  attorney  knew  of  them. 

Kountze  v.  Helmuth,  140  N.  T.  4S2,  35  N.  E.  656. 

Purchaser  put  upon  inquiry  by  conversation  with  third  party. 

— ^A  purchaser  of  real  estate  must  not  rest  blindly  on  the 
vendor's  statements,  after  he  has  been  put  upon  inquiry  by  con- 
versation with  a  third  party. 

Grosjean  v.  Ghilloway,  82  App.  Div.  380,  81  N.  Y.  Supp.  871. 

Includes  question  of  open  eoad  theouoh  premises. — Title  ex- 
amination includes  the  determination  of  the  question  as  to  whether  there 
is  an  open  road  through  the  premises  under  examinatioru 

Is  practice  of  law. — ^The  examination  and  passing  of  titles,  is 
the  practice  of  the  law.  In  Re  Duncan,  83  S.  C.  186,  65  S.  E.  210. 
And  that  such  work  h$is  always  been  so  considered  in  this  state, 
is  evidenced  by  L.  1908,  ch.  444  (Real  Property  Law,  §§  370-435), 
providing  that  oflScial  examiners  must  be  admitted  to  the  bar. 

2.  Searches. 

Against  names. — ^A  county  clerk,  under  a  requisition  to  search 
against  ** Catherine  Joyce,"  is  not  negligent  in  failing  to  return 
a  judgment  against  **Cassie  Joyce." 

Maucher  v.  Hartzheim,  121  App.  Div.  688,  106  N.  Y.  Supp.  371. 

Seaa*ch  fees  by  the  register,  must  be  figured  without  reference 
to  the  number  of  parcels. 

Matter  of  Parsons,  54  Super.  (22  J.  k  S.)  461. 
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3.  The  abstract. 


Defined;  effect  ant>  value. — An  abstract  of  title  is  an  orderly 
written  statement  of  the  successive  conveyances  and  other  events  through 
which  a  person  claims  title.  It  is  the  examiner^s  history  of  the  title. 
But  it  is  only  a  tvritten  claim  of  title;  and  it  can  in  no  way  affect  the 
real  title.  A  correct  abstract  is  a  most  useful  guide  and  help  in  examin- 
ing a  title;  hut  its  only  real  value  to  the  owner ,  is  in  the  personal  certi- 
ficatipn  0/  it  by  the  examiner,  which  is  usually  made  in  a  very  feus 
words,  and  states  the  general  condition  of  the  title. 

CftrsTOM  OF  ATTOBNEYS. — It  wos  formerly  the  custom  for  an  attor- 
ney to  furnish  his  client  with  an  abstract  in  each  case;  but  now  it  is  only 
customary  to  make  him  a  written  report  as  to  the  actual  condition  of  the 
title  at  the  time,  while  the  attorney  retains  the  abstract  for  future  use. 

Affidavits  and  surveys. — Frequently  abstracts  of  title  have  annexed 
to  them  original  affidavits  of  family  history  and  possession;  also  surveys. 
Such  documents  are  often  extremely  valuable. 

Reteation  by  mortgagee. — ^An  abstract  of  title  loaned  by  a 
mortgagor,  can  be  retained  by  the  mortgagee  until  his  mortgage 
is  paid,  if  the  mortgagee  relied  on  it  in  making  his  search  of 
the  title. 

Holm  V.  Wust,  11  Abb.  Pr.  N.  S.  113. 


4.  Chain  of  title. 

Long  possession. — A  chain  of  title  beginning  in  1872,  with  pos- 
session for  twenty-four  years,  must  be  accepted. 

Reynolds  v.  White,  184  App.  Div.  248,  118  N.  Y.  Supp.  979. 

Breaks  in  chain  cured.— !A  break  in  the  chain  of  title  is  cured 
by  sixty  years  adverse  possession  without  family  history. 

Faile  v.  Crawford,  30  App.  Div.  536,  52  N.  Y.  Supp.  353. 

Such  a  break  cured  by  fifty-five  years  continuous  possession, 
giving  rise  to  a  presumption  that  the  missing  deed  was  in  fact 
given. 

Bohm  V.  Fay,  18  Abb.  N.  C.  176. 

Presumption  of  truth  of  recitals.— Recitals  in  ancient  con- 
veyances of  links  in  the  chain  of  title,  taken  with  possession 
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and  claim  of  ownership  in  harmony  with  such  recitals,  mnst  be 
deemed  to  create  a  conclusive  presumption  in  favor  of  the  truth 
of  such  recitals,  although  the  links  themselves  are  missing. 

DosoriB  Pond  Co.  v.  Campbell,  25  App.  Div.  17^,  60  N.  Y.  Supp.  819,  sfTd 
164  N.  Y.  696. 

6.  Defects. 

Cured  by  parol. — Defects  in  the  record  or  paper  title,  may  be 
cured  or  removed  by  parol  evidence. 

Hellreigel  v.  Manning,  97  N.  Y.  66,  60. 

Defects  in  a  title  known  to  a  purchaser  before  sale,  cannot  be 
urged  by  him  after  sale  as  a  valid  reason  for  not  completing  his 
purchase. 

Fryer  v.  Rockefeller,  63  N.  Y.  268,  270. 

Presumption  as  to  taking  deed  with  or  without  covenajit& 

If  the  purchaser  takes  a  deed  with  covenants,  it  will  be  pre- 
sumed that  he  took  the  covenants  expressly  for  his  own  pro- 
tection against  defects;  but  if  he  takes  a  deed  with  no  covenants, 
the  presumption  is  that  he  assumed  the  risk  of  the  title;  unless 
the  defect  is  a  pecuniarily  payable  incumbrance,  in  which  case  it 
will  be  presumed  that  he  intended  to  discharge  it  out  of  the 
purchase  money. 

Maupin,  M:arketal>le  Title  to  Real  Estate  (2d  ed.),  |  21. 

6.  Inspection  necessary. 

Inspection  of  premises. — ^The  examination  of  the  record  title 
alone  is  not  enough.  An  inspection  of  the  premises  is  always 
necessary,  because  the  purchaser  is  charged  with  knowledge  of 
the  exact  rights  claimed  by  all  persons  in  possession.  This,  too, 
although  the  buildings  are  occupied  by  numerous  tenants.  The 
purchaser  must  ascertain  the  rights  or  interests  claimed  by  all 
of  them. 

Phelan  ▼.  Brady,  119  K.  Y.  687,  28  K.  E.  1109. 

Persons  in  possession. — Statements  made  to  an  inspector  of  a 
title  company  by  an  occupant,  held  to  estop  him  from  claiming 
title. 

United  States  Trust  Co.  ▼.  Pleasant  A^e.  "SMtfy  Co.,  167  App.  Div.  7(12,  18S 

N.  Y.  Supp.  66. 
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A  possessory  interest  is  a  mortgageable  interest.  Therefore 
a  purchaser  is  chargeable  with  notice  of  a  mortgage  made  by  a 
person  in  possession,  in  spite  of  the  rule  that  he  is  not  bound  to 
search  for  incumbrances  against  a  title  not  appearing  of  record. 

Crane  v.  Turner,  7  Hun  357,  aflF'd  67  N.  Y.  437. 

Filling  in  a  vacant  lot,  placing  loose  stones  thereon,  putting 
a  wire  fence  one  foot  high  along  the  front,  and  planting  shrubs, 
held  to  be  notice,  to  a  proposed  jnortgagee,  of  the  possession  of  a 
contract  vendee  whose  contract  was  unrecorded. 

Italian  Savings  Bank  v,  Le  Grange,  169  App.  Div.  120,  154 
N.  Y.  Supp.  814,  quoting  the  following:  **It  certainly  evinces  as 
much  carelessness  to  purchase  without  having  viewed  the 
premises,  as  it  does  to  purchase  without  having  searched  the 
register.** 

Woods  V.  Pannere,  7  Watte  (Pa.)  382. 

GarbuU  v.  Mayo,  128  Ga.  2()0,  13  L.  R.  A.  (N.  S.)  6& 

The  following  will  not  charge  a  purchaser  with  notice:  occa- 
sional possession,  or  for  a  temporary  purpose;  using  of  lands 
for  pasturage,  or  the  cutting  of  timber;  unimproved  lands  or  an 
uninhabited  and  unfinished  dwelling  house. 

Brown  ▼.  Volkening,  64  N.  T.  76,  80. 

.  72 
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TITLE  INSURANCE. 

1.  In  general. 

2.  Contracts  providing  for  approval  of  title. 

3.  Exceptions  in  the  policy. 

4.  Liability  of  the  company. 

5.  Title  companies  cannot  practice  law. 

6.  Searches. 

1.  In  general. 

In  this  state,  title  guabanty  corporations  are  formed;  (1)  fcy 
special  legislative  enactment  (Title  Guarantee  &  Trust  Co.,  by  L.  1882, 
ch.  392,  amended  by  L.  1883,  ch.  367,  and  L.  1884,  ch.  167) ;  (2)  un- 
der the  Insurance  Law  (L.  1909,  ch.  33),  §§  170-184. 

A  policy  of  title  insurance  is  subject  to  the  rules  and  con- 
structions applicable  to  other  insurance  policies;  and  all  doubts 
and  ambiguities  are  to  be  resolved  in  favor  of  the  insured. 

Trenton  Potteries  Co.  v.  Title  Guarantee  &  Trust  Co.>  50  App.  Div.  490,  64 

N.  Y.  Supp.  116. 
Broad-way  Realty  Co.  v.  Lawyers'  T.  Ins.  &  Tr.  Co.,  91  Misc.  137,  154  N.  Y. 

Supp.  1024,  rev'd  on  other  grounds  171  App.  Div.  792. 

Issued  after  purchase. — **The  validity  or  effect  of  title  in- 
surance issued  after  the  purchase  of  the  property  ia  not  free 
from  doubt.'* 

Broadway  Realty  Co.  v.  Lawyers*  T.  Ins.  k  Tr.  Co.,  171  App.  Div.  792,  157 
N.  Y.  Supp.  1088. 

The  contract  of  insurance  is  distinct  and  separate  from  the 
contract  of  title  examination.  Under  the  contract  of  insurance 
no  question  of  negligence  in  searching  can  arise. 

Trenton  Potteries  Co.  v.  Title  Guarantee  &  Trust  Co.,  176  N.  Y.  65,  75,  68 
N.  E.  132. 

Title  company  owes  same  duty  as  attorney. — ^A  title  company 
in  examining  a  title  for  a  purchaser,  assumes  the  same  responsi- 
bilities and  owes  its  client  the  same  duty,  as  an  individual 
attorney. 

Olyn  V.  Title  Guarantee  A  Trust  Co.,  132  App.  Div.  859,  117  N.  Y.  Supp.  424. 

The  court  of  appeals  has  held  that  a  title  company  is  more 
strictly  liable  for  negligence  than  an  individual  attorney  is.    A 
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client  of  the  title  company  purchased  one  of  a  row  of  similar 
houses  in  Brooklyn;  and  the  closing  attorney  inserted  in  the 
contract,  a  description  with  the  distance  from  the  comer  fur- 
nished by  the  broker  and  owner.  The  title  was  examined  and 
closed,  and  the  policy  issued  accordixigly.  The  purchaser  moved 
into  the  adjoining  house,  claiming  that  she  had  intended  to 
purchase  it;  and  although  the  policy  issued  was  absolutely  cor- 
rect, the  company  was  held  liable  for  negligence  in  not  discover- 
ing which  house  the  woman  intended  to  purchase. 

Ehmer  v.  Title  Guarantee  A  Truat  Co.,  166  N.  Y.  10,  60  N.  K  420. 

The  right  of  title  companies  under  Insurance  Law  (L.  1909, 
ch.  33),  §  170,  to  sell  mortgage  certificates  (fractional  interests 
in  mortgages),  and  to  substitute  other  mortgagee  for  those  held 
by  the  depositary,  upheld  by  the  attorney  general  in  an  opinion 
dated  May  1, 1915. 

Advice  on  cleabing  titles. — In  advising  a  client  how  to  overcome 
a  difficvity,  a  title  company  does  not  estop  itself  from  raising  other  ob- 
jections, or  from  ultimately  declining  to  insure  the  title  after  its  sug- 
gestions have  been  followed.  Such  advice  is  not  a  part  of  the  examina- 
tion of  the  title;  the  company  is  not  paid  for  it;  and  it  is  simply  acting 
in  a  friendly  way. 

Right  to  copy  records. — The  right  of  a  title  company  to  copy 
public  records,  was  considered  in  People  ex  rel.  German-Amer- 
ican Loan  &  T.  Co.  v.  Richards,  99  N.  Y.  620,  1  N.  E.  258.  A 
mandamus  was  refused  on  the  ground  that  the  register  had 
exercised  a  reasonable  discretion  in  allowing  only  three  men  to 
copy  the  records.  Held,  that  a  force  of  twenty-five  men  would 
block  the  office  and  interfere  with  current  business. 

In  an  action  by  a  vendee  to  recover  deposit  money,  it  is  not 
unreasonable  to  employ  an  attorney  besides  a  title  company;  and 
to  charge  his  expenses  in  addition  to  those  of  the  company  for 
examining  the  title. 

Maupai  v.  Jackson,  139  App.  Div.  624,  124  N.  Y.  Supp.  220. 

Descriptions  in  title  policies. — ^Under  order  of  the  insurance 
department  of  April  13,  1909,  title  policies  issued  to  insurance 
corporations  must  contain  the  same  descriptions  as  are  in  the 
mortgages  or  deeds. 
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Cabbies  no  intebbst  in  land. — In  defending  its  policies  and  re- 
couping Us  losses,  a  title  company  mv^  act  in  the  courts  through  th€ 
owners  of  the  property. 

A  title  company  which  has  insured  a  title,  has  no  direct  in- 
terest in  the  real  estate.  It?  interest  is  only  consequential;  and 
it  cannot  intervene  under  Code  of  Civil  Procedure,  §  452,  in  an 
action  brought  to  redeem  property  from  a  mortgage  which  has 
been  foreclosed. 

Rubs  y.  Stratton,  8  Miso.  6,  28  N.  Y.  Suppw  892. 

2.  Contracts  providing  for  approval  of  title. 

A  contract  which  provides  for  the  delivery  of  such  a  title  as  a 
certain  title  company  will  approve,  entitles  the  vendee  to  refuse 
to  take,  if  that  title  company  refuses  to  approve  it.  This  is 
different  from  a  contract  to  convey  a  good  and  marketable  title. 

Flanagan  v.  Fax,  6  Misc.  132,  26  N.  Y.  Supp.  48,  aff'd  144  N.  Y.  706,  rev'g 
3  Misc.  366,  23  N.  Y.  Supp.  844. 

Such  a  provision  makes  the  title  company  the  sole  arbitrator 
as  to  the  title;  but  it  does  not  mean  that  the  vendor  must  employ 
the  title  company.  The  vendee  must  do  that,  if  he  desires  its 
approval. 

Eastnmn  ▼.  Home,  205  N.  Y.  486,  98  N.  E.  758,  aTg  141  App.  Dir.  12,  125 
K.  Y.  Supp.  658. 

And  the  vendee  cannot  reject  unless  the  title  company  refuses 
to  approve  the  title. 

Downs  V.  Lebman,  123  App.  Div.  11,  107  N.  Y.  Supp.  329. 

A  contract  to  convey  a  title  which  a  title  company  will  insure, 
is  to  be  taken  literally;  and  a  vendee  will  not  be  compelled  to 
take  where  the  policy  excepts  five  encroachments  shown  on  a 
survey. 

Beinhauer  y.  Morris,  142  App.  Diy.  398,  126  N.  Y.  Supp.  611. 


3.  Exceptions  in  the  policy. 

Title  company  not  responsible  fob  bbsultant  consequbnoeb. — 
A  title  policy  insures  with  certain  "  exceptions/^  hut  these  exceptions 
are  in  no  sense  guaranteed  to  make  the  title  unmarketable.    In  other 
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words,  a  title  policy  does  not  guarantee  the  "  badness  ^'  of  a  title.  A 
title  company  will  give  a  client  its  opinion  as  to  whether  a  certain  ex- 
ception makes  a  title  umnarlcetdble ;  and  as  to  whether  he  may  safely 
reject  it;  and  will  even  reject  it  for  him;  but  in  all  such  cases  the  com- 
pany is  simply  acting  as  attorney;  and  it  will  not  be  m  any  way  re- 
sponsible for  resultant  litigation  or  consequences.  Upon  the  rejection 
of  a  title,  the  purchaser  should  always  be  represented  by  his  personal 
counsel 

The  policy  exception  ''variations  between  the  location  of  the 
fences  and  stoops  and  the  record  lines/'  does  not  cover  encroach- 
ments on  the  insured  premises  by  ornaments  of  an  adjoining 
building,  such  as  a  doorcap  and  pilaster. 

Glyn  V.  Title  Guarantee  A  Trust  Co.,  132  App.  Div.  869,  117  N.  Y.  Supp.  424. 

Scope  of  insubance. — A  conservative  title  company  wUl  not  insure 
against  any  serious  defect  which  U  discovers.  It  wiU  only  insure  against 
its  mistakes  or  omissions  in  determining  the  facts,  or  the  laws  applicable 
to  them. 

The  lien  op  a  money  judgment  is  not  considered  an  insurable  risk. 

The  exception  of  certain  taxes  on  an  insubance  in  possession^ 
must  be  considered  as  ''  advising  '^  the  insured  that  they  are  liens  upon 
the  premises  territorially;  bui  not  that  they  are  valid  liens. 

4.  Liability  of  the  company. 

The  liability  on  a  policy  accraes  from  its  date,  and  not  from 
the  date  of  closing  the  title.  The  company  was  held  liable  for 
an  assessment  confirmed  between  the  date  of  closing  and  the 
date  of  the  policy.  Trenton  Potteries  Co.  v.  Title  Guarantee  & 
Tmst  Co.,  50  App.  Div.  490,  64  N.  Y.  Supp.  116.  But  upon  a 
retrial  of  this  case,  the  policy  was  reformed  to  read  as  of  the 
date  of  the  closing  of  the  title,  on  the  ground  that  such  was  the 
actual  contract  between  the  parties. 

See  68  App.  Div.  636,  74  N.  Y.  Supp.  170,  aff  ^d  176  N.  Y.  65, 
75,  68  N.  E.  132. 

Actual  loss  must  be  proved. — ^A  title  insurance  policy  is  a 
contract  of  indemnity  only;  and  the  insured  cannot  recover 
without  proving  actual  loss  or  damage. 

PfelUBer  ▼.  Title  Ins.  C6.,  61  MSsc  490,  115  N.  Y.  Supp.  545.     , 
Trenton  Potteriee  Co.  v.  Title  Guarantee  A^  Trust  Co.,  176  N.  Y.  65,  68  N.  E. 
1S2. 
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Therefore  the  company  is  not  liable,  legally,  for  a  tax  confirmed  be- 
tween the  dale  of  closing,  and  the  date  when  the  title  was  closed  as  of; 
except  as  to  penalties  and  interest. 

Assessments. — The  insurer  is  not  liable  for  assessments  not 
excepted  in  the  policy,  when  they  were  assumed  by  the  contract 
of  sale. 

Empire  Development  Co.  v.  Title  Guarantee  k  Trust  Co.,  171  A^.  Div.  116^ 
167  N.  Y.  Supp.  68. 

Possible  defense  by  company. — Fee  title  insurance  involves  the 
possible  defense  by  the  company,  of  its  insured  against  the  enforcement 
of  a  contract  of  purchase  made  by  him  with  a  stranger  to  the  title. 

Upon  the  foreolosube  of  a  mortgage  insured  by  a  title  com- 

PANY^  AND  THE  PURCHASE  AT  THE  SALE  BY  THE  INSURED^  the  mortgage 

policy  becomes  practically  a  fee  policy.  And  this,  even  though  the  in- 
sured has  conveyed  the  premises  with  warranty,  and  has  made  a  profit 
out  of  the  transaction. 

Notification  to  company. — By  the  terms  of  its  policy,  a  title  com- 
pany  is  to  be  notified  of  any  adverse  claim,  and  required  to  defend  or 
prosecute.  If  this  is  not  done,  the  company  is  not  responsible  for  the 
result. 

A  title  company  will  not  accept  the  principal  of  a  guaranteed 
MORTGAGE^  without  authority  from  the  assignee;  because  it  might  be 
held  for  additional  interest.  If  the  principal  is  tendered  to  the  company 
without  notice,  it  will  decline  to  receive  it,  on  the  ground  that  it  hof 
sold  the  mortgage. 

WuBia  MONEY  is  taken  TO  PAY  TAXES,  on  clositig,  the  company  will 
not  agree  to  hold  it  for  any  extended  time,  without  payment  or  excepting 
the  taxes  in  its  policy.  A  title  company  which  held  some  tax  money  and 
insured  against  the  taxes,  sustained  a  loss  by  reason  of  the  calling  of  a 
mortgage  under  the  tax  clause. 

Liability  of  a  title  company  to  pay  taxes  on  an  insurance  of  a 
second  mortgage,  discussed  in  Margaretten  v.  Lawyers  T.  &  T. 
Co.,  N.  Y.  L.  J.,  April  20, 1917. 

Conditions  in  mortgage  excepted. — Not  liable  for  conditions  in 
the  terms  of  a  mortgage  excepted  in  the  policy. 

On  a  policy  in  possession. — '*Loss  or  damage  would  be  re- 
ceived when,  because  of  a  defect  in  the  title,  the  insured  was 
bound  to  pay  something  to  make  it  good.  That  is  the  present 
risk  of  loss  inseparable  to  every  contract  of  insurance.    .    .    ► 
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A  title  insurance  policy  is  mnch  in  the  nature  of  a  covenant  of 
warranty  or  a  covenant  against  incumbrances.  Here  we  have 
held  that  knowledge  is  immaterial.  We  see  no  reason  for  apply- 
ing a  different  rule  to  such  a  policy/* 

Empire  Development  Co.  v.  Title  Guarantee  &  T.  Co.,  225  N.  T.  53,  121  N.  E. 
468. 

A  title  insurance  policy  covers  encroachments  by  a  building 
erected  on  the  insured  premises. 

Broadway  Real^  Co.  v.  Lawyers'  Htle  Ins.  Co.,  226  N.  Y.  336. 

6.  Title  companies  cannot  practice  law. 

A  contract  by  a  title  company  to  institnte  and  carry  through 
a  court  proceeding,  is  void;  as  it  is  practicing  law  by  a  cor- 
poration, in  contravention  of  public  policy,  and  Penal  Law 
(L.  1909,  ch.  88),  §  280. 

United  States  Title  Guaranty  Co.  v.  Brown,  86  Misc.  287,  149  N.  Y.  Supp.  186, 
ard  166  App.  Div.  688,  162  N.  Y.  Supp.  470,  217  N.  Y.  628,  111  N.  E.  828. 

They  can  draw  bills  of  sale  or  chattel  mortgages. 

People  V.  Title  Guarantee  A^  Trust  Co.,  227  N.  Y.  366. 

Drawing  a  will  by  an  attorney  for  a  tmst  company  (with  no 
charge),  is  practicing  law  under  Penal  Law  (L.  1909,  ch.  88), 
§280. 

People  V.  Peoples  Trust  Co.,  180  App.  Div.  494,  167  N.  Y.  Supp.  767. 

Emplojrment  of  lawyers. — ^A  corporation  cannot  practice  law, 
even  indirectly,  hy  employing  competent  lawyers  to  practice 
for  it. 

Matter  of  Cooperative  Law  Co.,  198  N.  Y.  479,  483,  92  N.  E.  16. 
Grocers  &  Merchants  Bureau  v.  Gray,  6  Tenn.  Civ.  App.  87. 

Attorneys  assisting  a  corporation  in  practicing  law,  are 
guilty  of  professional  misconduct. 

Matter  of  Pace,  170  App.  Div.  818,  166  N.  Y.  Supp.  641. 

Title  companies  can  employ  attorneys  to  foreclose  their 
guaranteed  mortgages. 

Matter  of  Kelsey,  186  App.  Div.  95,  178  N.  Y.  Supp.  860. 
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Title  companies  cannot  draw  wills  or  deeds  of  tmst;  or  fur- 
nish legal  advice  concerning  the  same.  Nor  can  they  furnish 
legal  opinions  as  to  titles  which  they  are  not  asked  to  search. 

Report  of  New  York  County  Laiwyers'  Association,  N.  Y.  L.  J.,  Jan.  11,  1916. 

A  title  company  may  draw,  and  charge  for,  instruments  inci- 
dent to  the  real  estate  transactions  conducted  by  it. 

People  V.  Title  Guarantee  &  Trust  Co.,  227  N.  Y.  366. 

6.  Searches. 

Expense  of  title  company  searche8.^Prior  to  1895  the  expense 
of  title  company  searches  could  not  be  taxed  as  disbursements. 

Equitable  Life  Assurance  Society  v.  Hughes,  18  Civ.  Proc.  R.  326,  9  N.  Y. 

Supp.  336,  aff'd  19  Civ.  Proc.  R.  166,  10  K.  Y.  Supp.  796,  125  N.  Y.  106, 

26  N.  B.  1,  19  Civ.  Proc.  R.  326. 
Equitable  Life  Assurance  Society  v.  Olyphant,  57  Hun  414,  10  N.  Y.  Supp. 

669,  19  Civ.  Proc.  R.  20,  aflTd  125  N.  Y.  698. 

By  Code  of  GivU  Procedure,  §  3256,  as  amended  by  L.  1895,  ch. 
331,  title  company  searches  affecting  property  situated  in  any  county 
m  which  the  office  of  county  clerk  or  register  is  a  salaried  one,  may  be 
used  in  all  actions  or  special  proceedings  in  which  official  searches  may 
be  used.  Taken  literally,  this  provision  means  that  where  either  office 
is  a  salaried  one,  title  company  searches  may  be  used;  but  probably  the 
legislature  intended  to  allow  the  use  of  title  company  searches  only  where 
it  would  not  interfere  with  the  income  of  a  non-salaried  clerk  or  register. 

An  erroneous  statement  as  to  the  amount  of  a  mortgage,  in  a 
certificate  of  search  to  an  owner,  may  make  the  company  liable. 
Bnt  snch  a  certificate  is  not  enforceable  in  damages  by  a  mesne 
grantee  of  the  premises,  to  whom  it  has  been  delivered,  although 
the  guaranty  runs  to  the  owner  and  his  heirs  and  grantees; 
because  such  grantee  was  not  a  party  to  the  contract,  nor  privy 
thereto. 

Glawatz  v.  People's  Guaranty  Search  Co.,  49  App.  Div.  465,  68  N.  Y.  Supp. 
691. 

An  erroneous  statement  in  a  letter  by  a  title  company,  fol- 
lowing a  guaranteed  search^  has  been  considered  a  part  of  the  search, 
with  the  consequent  loss. 

Guaranteed  searches  are  intended  to  be  used  by  attorneys 
ONLY,  who  are  supposed  to  examine  the  returns  in  the  public  offices. 
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Onaranteed  search  only  an  index  of  recorded  instruments.— 
A  guaranteed  search  returned  a  mortgage  for  $3,000  by  S.  H. 
Jackson  to  Murtha  &  Schmol  C!o.,  with  the  date,  date  of  record 
and  liber  and  page.  The  attorney  foreclosed  his  mortgage  with- 
out examining  the  return,  and  made  only  Murtha  &  Schmol  Co. 
parties;  whereas  there  were  several  other  mortgagees  in  this 
mortgage,  who  were  not  named  in  the  search.  Of  course  they 
were  not  cut  off.  The  court  held  that  the  title  company  was  not 
liable;  that  a  guaranteed  search  is  only  an  index  of  all  recorded 
instruments;  and  that  the  legal  effect  of  all  these  returns  must 
be  determined  by  the  person  to  whom  the  search  is  given. 

GroBS  V.  Htle  Guarantee  &  T.  Co.,  146  App.  Div.  956,  131  N.  Y.  Supp.  1118, 
aflTd  208  N.  Y.  598. 

On  a  foreclosure  search  collateral  mortgages  on  other  property 
and  assignments  of  mortgages  on  other  property  as  collateral  security^ 
will  not  be  returned. 


TITLE  REGISTRATION. 

(See  State.) 

Vaxue. — The  Torrens  system  of  title  registration  originated  in  Aus- 
tralia,  where  it  began  with  the  crown  patents.  It  has  proven  a  success 
there  because  it  began  with  the  titles  at  their  sovereign  source.  Hire, 
however,  where  there  are  centuries  of  conveyances  to  bridge  over  since 
the  government  patents,  it  has  proven  practically  worthless.  Thus  far, 
the  systems  devised  for  New  YorJc  state  have  been  too  lengthy^  costly 
and  cumbersome,  to  be  in  general  use;  besides  requiring  a  new  examinor 
Hon  on  every  new  transaction,  in  order  to  determine  whether  the  title 
was  properly  registered  in  the  first  instance, — the  very  thing  which  the 
system  was  mainly  established  to  avoid.  Furthermore,  most  loaning 
institutions  and  title  companies  refuse  to  pass  registered  titles. 

In  New  York,  the  whole  title  must  be  proved  in  court  by  lawful  evi- 
dence {not  by  attorney's  abstract)  ;  and  no  provision  is  made  for  using 
portions  of  other  examinations,  thus  making  the  duplication  of  work 
enormous,  especially  in  map  subdivisions. 

The  New  York  act  attempts  to  cover  all  interests  by  requiring  the 
summons  to  be  directed  *'  to  all  persons,  if  any,  who  have  any  right  or 
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interest  in  or  lien  upon,  said  property,  or  any  part  thereof/'  withoiU  re- 
quiring further  designation.  This  is  insufficient,  whether  said  persons 
are  in  being  or  not;  and  the  interests  of  persons  not  in  being,  cannot 
be  cut  off  in  any  case,  without  making  some  proper  pecuniary  provision 
for  them. 

The  New  Tork  act  is  L.  1908,  ch.  444  (Real  Property  Law, 
§§  370-435),  in  effect  Feb.  1,  1909;  and  the  various  amendments 
thereto.  The  act  was  amended  generally  by  L.  1916,  ch.  547,  and 
again  by  L.  1918,  ch.  572;  the  last  amendment  providing  for 
official  examiners  of  titles  and  publication  of  notice  for  one 
week  only. 

California  passed  its  ''Burnt  Records  Act,"  after  the  San 
Francisco  earthquake  and  fire  of  1906,  which  destroyed  the  land 
records.  The  constitutionality  of  this  act  was  upheld  by  the 
United  States  supreme  court  in  the  case  of  the  American  Land 
Co.  V.  Zeiss,  219  U.  S.  47,  31  Sup.  Gt.  R.  200. 

Constitutionality. — The  validity  of  the  acts  of  California,  Illi- 
nois and  Massachusetts,  has  been  upheld  by  the  courts. 

N.  Y.  L.  J.  (editorial),  Feb.  16,  1911. 

Illinois  also  passed  a  Title  Registration  Act,  after  the  great 
Chicago  fire;  and  this  act  was  upheld  by  the  Illinois  supreme 
court,  in  Bertrand  v.  Taylor,  87  HI.  235. 

The  Massachusetts  Registration  Act  was  held  constitutional 
by  the  Massachusetts  supreme  court,  in  Tyler  v.  Judges  of  Court 
of  Registration,  175  Mass.  71;  but  the  United  States  supreme 
court  refused  to  pass  on  its  constitutionality. 

179  U.  S.  406. 

As  an  instance  of  an  improper  registration  of  title  being  no 
registration  at  all,  see  Hawes  v.  Clarke,  159  App.  Div.  65,  144 
N.  Y.  Supp.  11,  where  a  judgment  of  registration  was  held  to 
be  not  binding,  because  An  adjoining  owner  was  not  made  a 
party. 

If  the  record  owner  of  the  outstanding  legal  title  is  not  joined, 
the  proceeding  is  insuflScient.  Known  persons  are  not  included 
in  the  language  **all  other  persons,  if  any,**  etc. 

Sherman  y.  Carman,  169  App.  Div.  17,  164  N.  T.  Supp.  484. 
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A  summons  directed  to  **all  persons,  if  any,  having  any  right 
or  interest  in  or  lien  upon  the  property,**  is  insufficient,  if  the 
name  of  a  former  grantee  of  record  who  never  conveyed,  is 
omitted. 

Belmont  Powell  Holding  Co.  v.  Serial  Building  Loan  k  Sav.  Institution,  167 
App.  Div.  124,  152  N.  Y.  Supp.  868. 

Natube  and  use  of  New  York  act. — The  original  New  York  act 
provided  for  registration  hy  means  of  an  action;  bvi  the  amendment  of 
1918  (ch.  572)  changed  this  to  a  special  proceeding;  and  one  of  the 
cornerstones  in  botjh,  is  a  statute  of  limitations  which  is  absurdly  short 
as  against  persons  under  disability,  unborn  persons  or  remaindermen 
not  entitled  to  possession. 

Practically  the  only  use  which  has  been  made  of  the  act  in  this  state, 
has  been  the  attempts  of  lawyers  to  use  it  for  the  purpose  of  curing  de- 
fective titles;  and  some  lawyers  have  advertised  for  business  under  it 
in  this  way.  But  the  court  said  in  Crabbe  v.  Hardy,  77  Misc.  1,  135 
N.  Y.  Supp.  119 :  "  The  title  registration  provision  of  the  Real  Prop- 
erty Law  (art.  12)  is  not  for  the  purpose  of  registering  bad  titlts  or 
by  the  judgment  of  the  court  giving  to  the  plaintiff  a  title  which  he  does 
not  have.  Its  object  is  to  establish  by  a  judgment  of  court  the  fact  once 
and  for  all  that  the  plaintiff  has  title,  so  that  thereafter  the  records  need 
not  be  re-examined.  It  was  never  intended  to  be  a  means  for  curing 
defects  or  clearing  title.  There  are  other  kinds  of  actions  at  law  for 
this  purpose.^' 

An  order  directing  an  action  to  register  to  be  commenced, 
should  not  be  issued,  unless  uncontradicted  facts  show  to  the 
court  that  the  title  is  good.  Bad  titles  are  not  entitled  to  regis- 
tration, because  the  intention  of  the  act  is  only  to  provide  a 
system  whereby  persons  can  ascertain  in  whom  title  is  vested. 
The  object  of  the  act  is  to  register  good  titles, — not  to  cure  bad 
ones. 

Partenfelder  v.  People,  211  N.  Y.  366,  106  N.  E.  675. 

The  registration  act  does  not  establish  a  method  of  register- 
ing titles  as  a  device  to  enable  one  party  to  acquire  the  title  of 
others  without  their  knowledge. 

Barkenthien  v.  People,  213  N.  Y.  664,  107  N.  E.  1034. 

Only  a  title  which  is  marketable  can  be  registered;  that  is, 
one  which  a  court  of  equity  would  compel  an  unwilling  pur- 
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chaser  to  take.  It  is  the  duty  of  the  attorney  general  to  appear 
and  act  as  amicus  curiae.  Official  examiners  of  titles  are  public 
officials,  and  should  state  no  facts  in  the  abstract  or  certificates, 
without  proof. 

Meighan  v.  Rohe,  166  App.  Div.  175,  151  N.  Y.  Supp.  785,  mod.  216  N.  Y. 
677. 

Proof. — Certificates,  searches  and  abstracts  of  the  official  ex- 
aminer are  not  such  proof  as  will  authorize  a  judgment  of 
registration. 

Voorhies  v.  Voorhies,  66  Misc.  78,  120  N.  Y.  Supp.  677. 

All  the  record  evidence  must  be  put  in  the  shape  of  copies.  And 
affidavits  are  not  sufficient  to  prove  material  facts,  such  as  deaths 
of  persons  and  survival  of  descendants. 

Southard  v.  Fowler,  Special  Term,  Supreme  Ck)urt,  Westchester  Co.,  Jan., 
1910  (unreported). 

The  failure  of  a  defendant  to  contest  and  his  consent  to  the 
entry  of  a  judgment  that  plaintiff  has  the  fee  title,  does  not 
prove  that  fact  in  a  title  registration  action. 

Jamieson  k  Bond  Co.  v.  Reynolds,  174  App.  Div.  78,  169  N.  Y.  Supp.  317. 

Title  in  persons  not  parties. — ^Where  the  only  defendants  are 
the  people  of  the  state,  and  **all  other  persons,  if  any,  who  have 
any  right  or  interest  in  or  lien  upon  the  property;**  and  it 
appears  that  some  title  was  in  other  persons  not  parties,  the 
proceeding  will  be  dismissed. 

City  &  Subui^n  Homes  Co.  v.  People,  167  App.  Div.  469,  142  N.  Y.  Supp. 

924. 
Partenfelder  v.  People,  167  App.  Div.  462,  142  N.  Y.  Supp.  916,  afTd  211  N.  Y. 

366,  105  N.  E.  676. 

Where  the  examiner  *s  abstract  of  title  fails  to  show  service  on 
infants  in  a  partition  suit,  the  court  is  without  jurisdiction  to 
register  the  title.  The  abstract  in  this  case  also  showed  two 
breaks  in  the  chain,  without  efforts  to  find  the  owners  before 
the  breaks. 

Eldert  v.  Cross  Country  R.  Co.,  88  Misc.  684,  161  N.  Y.  Supp.  441. 

An  abutting  owner  has  no  standing  to  attack  the  constitu- 
tionality of  the  act;  and  he  is  not  a  necessary  party  unless  the 
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examiner's  certificate  of  title  shows  him  to  have  some  interest, 
or  the  conrt  orders  him  to  be  brought  in. 

Duffy  V.  Shirddi,  139  App.  Div.  755,  124  N.  Y.  Supp.  629. 
Marvin  Realty  Co.  v.  Barre,  142  App.  Div.  4,  125  N.  Y.  Supp.  483. 

An  abutting  owner,  as  such,  is  not  a  necessary  party;  but  he 
is,  if  he  claims  an  easement. 

Hawes  y.  United  States  Trust  Co.,  142  App.  Div.  789,  127  N.  Y.  Supp.  632. 

And  an  abutting  owner  who  has  filed  a  cautionary  notice,  is  a 
necessary  party. 

Sunderman  v.  People^  148  App.  Div.  124,  132  N.  Y.  Supp.  68. 

An  abutting  owner,  alleged  in  the  complaint  to  have  an  ease- 
ment in  a  party  wall,  should  not  be  allowed  to  file  an  answer 
containing  no  defense  based  on  such  ownership,  and  asking  no 
affirmative  relief;  but  the  judgment  does  not  affect  the  rights  of 
such  owner. 

Smith  V.  Martin,  142  App.  Div.  60,  126  N.  Y.  Supp.  877. 

Since  the  amendment  of  1910  the  people  of  the  state  are  neces- 
sary parties;  and  the  plaintiff  must  establish  controverted  facts 
in  accordance  with  the  ordinary  rules  of  evidence.  His  case  is 
not  made  by  simply  introducing  the  original  summons,  com- 
plaint, and  certificate  and  abstract  of  title,  wherein  the  official 
examiner  stated  that  title  was  in  the  plaintiff. 

Barkenthien  v.  People,  212  N.  Y.  36,  105  N.  £.  808. 

And  the  complaint  must  state  what  interest  in  the  premises 
the  state  has. 

Smith  V.  Martin,  69  Misc.  108,  124  N.  Y.  Supp.  1064. 

A  title  company  refused  to  insure  a  registered  title  on  account 
of  the  unconstitutionality  of  the  act;  and  in  a  suit  to  recover  the 
amount  of  the  bill  of  the  company,  a  counterclaim  or  affirmative 
defense  of  slander  of  title  on  that  account,  was  not  allowed. 

Title  Ins.  Co.  of  New  York  v.  Hawee,  76  Misc.  478,  135  N.  Y.  Supp.  608. 

The  discontinuance  of  registration  proceedings  is  provided  for  by  L. 
1918,  ch.  572,  §  382. 
The  service  of  notice  by  registered  mail,  held  insufficient. 

Matter  of  Harper,  106  Misc.  514. 
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TO. 

(See  Construction.) 


TORRENS. 

(See  Title  Registration.) 


TOWNS. 

(See  Municipalities.) 


TRANSFER  TAX. 

(See  State;  Taxes.) 


TREATY. 


Treaty  is  supreme  law  of  land. — By  the  United  States  Consti- 
tution, art.  6,  §  2,  a  treaty  is  the  supreme  law  of  the  land,  super- 
seding all  local  statutes  which  contravene  its  provisions. 

Kull  V.  Kull,  37  Hun  476. 

Treaties  between  nations  supersede  conflicting  statutory  pro- 
visions. 

N.  Y.  L.  J.  (editorial),  March  16,  1914. 

A  treaty  provision  allowing  an  alien  heir  a  reasonable  time 
to  sell  the  property  and  withdraw  the  proceeds,  gives  such  heir, 
during  that  period,  precisely  the  same  rights  as  if  he  were  a 
resident  heir. 

Matter  of  Beck,  2  Con.  355,  11  N.  Y.  Supp.  199. 
Kull  V.  Kull,  37  Hun  476.     (Wurtemburg.) 
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A  treaty  provision  (with  Prussia,  in  this  case)  that  one  is 
allowed  **a  reasonable  time  to  sell  the  property,  and  to  with- 
draw the  proceeds  without  molestation,''  means  that  the  title 
vests  in  the  alien  heir,  subject  only  to  defeasance  for  non-com- 
pliance with  the  conditions  imposed,  of  selling  the  same  within 
the  time  limited. 

SUmm  T.  Bostwick,  40  Hun  35,  aflTd  on  ano.  ground   122  N.  Y.  48,  25 
K.  £.  233. 

Grand  Duchy  of  Hesse.— The  term  '*  droit  d'aubaine''  includes 
escheats  and  the  causes  thereof.  An  authority  to  sell  lands  and 
appropriate  the  proceeds  thereof,  is  equivalent  to  a  grant  of 
the  ownership  thereof. 

Bollerman  ▼.  Blake,  24  Hun  187,  aTd  94  N.  T.  624. 

By  the  Wurtemburg  treaty  the  sale  intended  is  such  as  is  suf- 
ficient to  transfer  the  real  estate  according  to  the  law  of  the 
place  where  the  real  estate  is.  Therefore  as  to  New  York  real 
estate,  a  Beal  was  necessary. 

Reimer  y.  MuUer,  47  Super.  (15  J.  &  S.)  226. 

Sweden. — The  words  ** goods  and  effects**  (in  French  **fonds 
et  biens**)  include  all  real  estate. 

Kull  ▼.  KuU,  37  Hun  476. 

Erickflon  v.  Okrlson,  95  Neb.  182,  145  N.  W.  352. 

Watson  ▼.  Donnelly,  28  Barb.  653. 

N.  Y.  L.  J.  (editorial),  March  16,  1914. 

Great  Britain  (treaty  of  1794). — ^'^The  intention  of  the  con- 
tracing  parties  to  that  treaty  was  that  the  citizens  and  subjects 
of  each  should  be  quieted  in  the  enjoyment  of  their  estates,  in 
the  same  manner  as  if  they  and  their  heirs  had  been  native 
citizens.  .  .  .  The  treaty  is  the  paramount  law  of  the  land; 
and  even  if  it  were  abrogated  by  the  original  contracting  parties, 
the  vested  rights  of  citizens,  under  it,  would  remain.'' 

Watson  V.  Donnelly,  28  Barb.  653. 

(It  is  the  contention  of  Great  Britain  that  this  treaty  was  abrogated 
by  the  War  of  1812). 

Switzerland. — ^Lands  will  descend  to  the  heirs;  but  they  must 
sell  it  and  withdraw  the  proceeds  within  a  reasonable  time. 

Han^stein  v.  Lynham,  100  U.  S.  483. 


Digitized  by 


Google 


U52  PRACTICAL  REAL  ESTATE  LAW. 

Gbbmany  and  Pkussia  have  no  reciprocity  laws;  htii  the  treaty  with 
Prussia  of  1828  (m  force  until  the  present  wa/r)  allowed  subjects  a  rea- 
sonable time  to  sett  and  withdraw  the  proceeds. 

Argentine  Republic  and  Pern. — ^Li  regard  to  the  administra- 
tion of  decedents  estates,  the  treaty  with  the  Argentine  Republic 
is  regarded  as  that  with  the  most  favored  nation.  But  the 
treaty  with  Peru,  may  be. 

Matter  of  ScuteUa,  60  Mi«c.  514,  127  N.  Y.  Supp.  874,  rev'd  145  App.  Div. 
156,  on  other  grounds. 

Consul  acting  for  country  having  severed  diplomatic  rela- 
tions.— Upon  the  severance  of  diplomatic  relations  with  a 
country  which  has  authorized  a  consul  of  another  country  to  act 
for  it,  the  latter  consul  can  receive  moneys  to  which  a  subject  of 
the  first  country  is  entitled. 

Matter  of  White,  100  Misc.  393,  166  N.  Y.  Supp.  712. 

The  declaration  of  war  with  Austria  did  not  abrogate  the 
treaty  of  1859,  as  to  realty. 

Hughes  ▼.  Techt»  106  Misc.  524. 


TREATY  PROVISIONS. 

The  following  is  an  abstract  of  the  various  provisions  of  the 
United  States  treaties  affecting  titles  to  real  estate: 

Algiers.  1816.  Art.  22.  Property  of  deceased  persons  may 
be  disposed  of  by  will,  or  go  to  consul.  (Algiers  became  a 
province  of  France  in  1830.) 

Argentine  Republic  or  Confederation.  1853.  Art.  9.  On  the 
death  of  an  intestate,  his  consul  shall  have  the  right  to  the 
estate  for  the  benefit  of  the  creditors  and  legal  heirs. 

Austria-Hungary.  1848.  Art.  2.  On  death,  persons  to  whom 
real  estate  descends,  allowed  two  years  to  sell  it;  which  term 
may  be  reasonably  prolonged. 

Bavaria.  (See  German  Empire.)  1845.  Art.  2.  Persons  to 
whom  real  estate  descends,  allowed  two  years  to  sell  it;  which 
term  may  be  reasonably  prolonged. 
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Bolivia.  1858.  Art.  12.  Persons  to  whom  real  estate  descends, 
to  have  the  longest  period  allowed  by  law  to  dispose  of  same.. 

Brazil.  1828.  Art.  11.  Persons  who  sncceed  to  real  estate  on 
death  of  owner,  may  have  three  years  to  dispose  of  same. 

Brunswick  and  Lnneburg.  (See  German  Empire.)  1854. 
Art.  2.  Persons  who  take  real  estate  by  descent  or  by  will,  to  be 
allowed  such  term  as  the  laws  of  the  state  or  conntry  will  permit 
to  lispose  of  same. 

Central  America.  1825.  Art.  11.  Real  estate  to  go  to  heirs; 
but  mnst  be  disposed  of  in  three  years.  (Abrogated  by  the  dis- 
solution of  the  Republic  in  1839.) 

Chile.  1832.  Art.  9.  Heirs  may  take  real  estate,  but  must 
dispose  of  it  in  three  years.  (Terminated  on  notice  Jan.  20, 
1850.) 

Colombia.  (New  Granada.)  1824.  Art.  9.  Heirs  may  take 
real  estate,  but  must  dispose  of  it  in  three  years.  (Terminated 
Oct.  3,  1836.)  1846.  Art.  12.  Have  power  to  dispose  of  real 
estate  by  sale,  donation,  testament,  or  otherwise. 

Dominican  Republic.  1867.  Art.  5.  Real  estate  to  descend 
to  heirs;  but  must  be  disposed  of  in  longest  term  laws  of  country 
in  which  it  is,  shall  permit.    (Terminated  Jan.  13, 1898.) 

Ecuador.  1839.  Art.  12.  Heirs  may  inherit  real  estate;  but 
must  dispose  of  it  in  three  years.  (Terminated  by  notice  Aug.  25, 
1892.) 

France.  1778.  Art.  11.  United  States  subjects  exempted 
from  droit  d'aubaine  or  other  similar  duty;  and  may  inherit 
goods  movable  and  immovable.  (Abrogated  July  7,  1798.) 
1800.  Art.  7.  May  take  real  estate  by  descent  or  will.  (Expired 
July  31,  1809.)  1853.  Art.  7.  United  States  citizens  accorded 
same  rights  in  France,  as  French  citizens  in  the  various  states  of 
the  union,  by  their  laws,  are  accorded. 

German  Empire.  1871.  Art.  10.  In  all  successions  to  inheri- 
tances, citizens  shall  pay  only  such  duties,  as  citizens  of  the  other 
country  -paj.  (There  was  no  express  provision  with  Germany 
regarding  the  inheritance  of  land.) 

Great  Britain.  1794.  Art.  9.  In  respect  to  lands,  not  to  be 
regarded  as  aliens.  (Probably  abrogated  by  the  War  of  1812.) 
1899.  Art.  1.  On  death,  real  estate  to  pass  to  citizens,  who  are 
allowed  three  years  to  dispose  of  same,  which  term  may  be 


Digitized  by 


Google 


1154  PEAOTIOAL  BEAL  ESTATE  LAW. 

reasonably  prolonged.  Art.  5.  Eights  to  dispose  of  property 
Sjome  as  accorded  to  most  favored  nation. 

The  following  British  colonies  acceded  to  the  above  treaty: 
Cape,  Fiji,  Jamaica,  Bahamas,  Trinidad,  Barbados,  Newfound- 
land, New  Zealand,  Leeward  Islands,  Northern  Nigeria,  South 
Nigeria,  St.  Vincent,  St.  Lucia,  Falkland  Islands,  St.  Helena, 
Sierra  Leone,  Gambia,  Labuan,  Mauritius,  Gold  Coast  Colony, 
South  Rhodesia,  Australia,  Cyprus,  Ceylon,  Hong  Kong,  Straits 
Settlements,  British  Honduras,  Grenada,  North  Borneo,  British 
Guiana,  Bermuda,  Lagos,  British  New  Guiana,  India  and  Native 
States,  Transvaal,  Orange  Biver  Colony,  Basutoland,  Bechuana- 
land  Protectorate. 

Greece.  1902.  Art.  11.  Consular  officers  to  have  same  rights 
to  administration  and  settlement  of  estates  as  accorded  to  most 
favored  nation. 

Guatemala.  1849.  Art.  11.  May  take  by  will  or  descent;  but 
must  dispose  of  in  three  years.  (Terminated  by  notice  Nov.  4, 
1874.)  1901.  Art.  1.  May  pass  on  death;  but  must  be  disposed 
of  in  three  years,  which  term  may  be  reasonably  prolonged. 

Hanseatic  Republics.  (Bremen,  Hamburg  and  Lubeck.)  1827. 
Art.  7.  May  pass  on  death;  but  must  be  disposed  of  in  three 
years.    (Incorporated  into  North  German  Union  July  1,  1867.) 

Hesse.  (North  German  Confederation.)  1844.  Art.  2.  May 
pass  on  death;  but  must  be  disposed  of  in*  two  years,  which  term 
may  be  reasonably  prolonged. 

Honduras.  1864.  Art.  8.  Goods  and  effects  may  be  willed 
and  inherited  as  far  as  the  laws  of  the  country  will  permit. 

Italy.  1871.  Art.  22.  As  to  real  estate^  on  the  footing  of  the 
most  favored  nation. 

Kongo  Free  State.  (King  of  Belgium,  Sovereign.)  1891. 
Art.  2.  As  to  alienation  and  succession  of  real  estate,  on  footing 
of  most  favored  nation. 

Mecklenburg-Schwerin.  (North  German  Union.)  1847.  Art.  2. 
Persons  on  whom  real  estate  descends  allowed  a  reasonable  time 
to  sell  the  same. 

Orange  Free  State.  1871.  Art.  3.  Such  rights  **as  the  laws 
will  permit'*  to  sell  real  property  inherited.  (Denounced  Jan.  4, 
1895.)     (Later  became  part  of  British  Empire.) 
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Ottoman  Empire.  (Turkey-)  1867.  Relates  only  to  real 
estate  in  the  empire. 

Persia.  1856.  Art.  6.  Effects  on  death  of  owner  to  go  to 
family  or  partners  in  business;  and  in  case  of  none,  to  the  consul 
or  agent  of  the  nation  of  which  the  deceased  was  a  citizen. 

Peru.  1851.  Art.  15.  Heirs  to  inherit  real  estate,  but  must 
dispose  of  it  in  three  years.  (Terminated  Dec.  9,  1863.)  1870. 
Art.  12.  Heirs  or  devisees  to  take  real  estate  absolutely.  Ter- 
minated March  31,  1886.)  1887.  Art.  11.  Heirs  or  devisees  to 
take  real  estate  absolutely.    (Terminated  Nov.  1,  1889.) 

Portugal.  1840.  Art.  12.  May  inherit  real  estate;  but  must 
dispose  of  it  in  a  reasonable  time.    (Ended  Jan.  31, 1892.) 

Prussia.  1828.  Art.  14.  Persons  to  whom  real  estate  de- 
scends allowed  a  reasonable  time  to  sell  it. 

Russia.  1832.  Art.  10.  Persons  on  whom  real  estate  de- 
scends, allowed  time  fixed  by  laws  of  country;  and  if  no  time 
fixed,  a  reasonable  time  to  sell  same. 

Salvador.  1850.  Art.  12.  May  devise  or  transmit  real  estate 
by  will  or  descent;  and  heirs  may  dispose  of  it  at  will.  (Super- 
seded by  treaty  of  1870.  1870.  Art.  12.  Same  as  art.  12  of 
treaty  of  1850  above.    (Abrogated  May  30, 1893.) 

Sardinia.  1838.  Art.  18.  Aliens  may  take  real  estate  and 
shall  be  allowed  a  reasonable  time  to  sell  it.  (Merged  into 
Italy  and  superseded  by  Italian  treaty  of  1871.) 

Saxony.  (German  Empire.)  1845.  Art.  2.  Aliens  may  take 
real  estate  by  devise  or  descent,  and  are  allowed  two  years  to 
dispose  of  it;  which  term  may  be  reasonably  prolonged. 

Servia.  1881.  Art.  2.  Rights  to  real  property  by  descent  or 
will  granted  to  the  subjects  of  the  most  favored  nation. 

Spain.  1795.  Art.  11.  May  inherit  real  estate,  but  must 
dispose  of  it  within  a  reasonable  time.  (Probably  abrogated 
by  the  War  of  1898;  but  expressly  abrogated  by  the  treaty  of 
1902.)  1902.  Art.  3.  May  take  real  estate  by  inheritance  and 
allowed  three  years  to  dispose  of  it,  which  term  may  be  reason- 
ably prolonged.  Any  rights  to  preserve  and  possess  real  estate 
in  all  the  states  granted  by  United  States  to  a  third  power,  shall 
be  enjoyed  by  Spanish  subjects;  and  in  that  case,  reciprocally, 
United  States  citizens  shall  also  enjoy  same  rights  in  Spanish 
dominions. 


Digitized  by 


Google 


1156  PRACTICAL  REAL  ESTATE  LAW. 

Sweden.  1783.  Art.  6.  Succession  to  real  estate  allowed, 
exempted  from  all  duty,  called  'Mroit  de  detraction. '*  (Expired 
in  fifteen  years.) 

Sweden  and  Norway.  1816.  Art.  12.  Revives  art.  6  of  treaty 
with  Sweden  of  1783.  (Expired  Sept.  25, 1826.)  1827.  Art.  17. 
Revives  art.  6  of  treaty  with  Sweden  of  1783. 

Switzerland.  1847.  Art.  2.  Aliens  inherit  real  estate,  but 
must  sell  it  in  three  years.  (Superseded  by  treaty  of  1850.) 
1850.  Art.  5.  May  take  real  estate  in  United  States  by  descent 
or  will,  and  have  such  term  as  laws  of  the  state  will  permit  to 
sell  it. 

Tunis.  1797.  Art.  19.  May  inherit  effects.  (Superseded  by 
treaty  with  France  in  1904.) 

Two  Sicilies.  1855.  Art.  7.  Absolute  right  to  inherit  real 
estate  by  will  or  otherwise.  (Obsolete  by  consolidation  with 
Italy  in  1861.) 

Venezuela.  1836.  Art.  12.  May  inherit  real  estate,  but  must 
sell  it  in  three  years.  (Terminated  by  notice  Jan.  3, 1851.)  1860. 
Art.  5.  May  inherit  real  estate,  but  must  dispose  of  it  in  longest 
term  which  the  laws  of  the  country  in  which  it  lies,  will  permit. 
(Terminated  by  notice  Oct.  22, 1870.) 

Wurtemberg:  (German  Empire.)  1844.  Art.  2.  May  inherit 
real  estate,  and  allowed  two  years  to  sell  it,  which  term  may  be 
reasonably  prolonged.    Exempt  from  all  duties  or  detraction. 
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2.  In  highways. 
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*  TREES. 

(See  Beal  Estate.) 

1.  In  general. 


Ownership. — ^A  tree  is  wholly  the  property  of  him  on  whose 
land  the  trunk  stands;  and  the  owner  of  the  land  overhung  by 
the  branches  thereof,  is  not  entitled  to  the  overhanging  fruit. 

Hoffman  t.  Armstrong,  48  N.  Y.  201. 

The  adjoining  owner  may  clip  off  the  overhanging  branches; 
especially  if  the  owner  of  the  tree  refuses  to  do  so  when  re- 
quested. But  he  has  no  right  of  action  for  damages  for  main- 
taining them  as  a  nuisance. 

Countryman  ▼.  Lighthill,  24  Hun  405. 

Shade  trees  on  boundary  lines  belong  to  both  owners;  and 
neither  owner  can  cut  them  without  the  consent  of  the  other. 

Griffin  v.  Birby,  12  N.  H.  464. 

Blalock  V.  Atwood,  164  Ky.  894,  167  S.  W.  694. 

N.  Y.  L.  J.  (editorial),  Aug.  28,  1913. 

Line  trees  belong  to  both  owners;  and  treble  damages  may 
be  recovered  in  an  action  in  tresspass  for  cutting  them.  Such 
cutting  may  be  restrained  by  injunction. 

Relyea  v.  Beaver,  34  Barb.  647,  aff'd  26  N.  Y.  123. 

Nursery  trees. — Nursery  trees  are  fixtures;  and  where  lands 
are  rented  for  a  nursery,  the  tenant  must  remove  the  trees  before 
he  quits  possession  on  the  termination  of  the  lease,  or  they  will 
belong  to  the  owner  of  the  reversion. 

Brooks  y.  Qalster,  61  Barb.  196. 

.  Nursery  trees  correspond  to  crops.    A  mortgage  cannot  pre- 


*€ee  also  l^ero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  NOTE,  N.  Y. 
Rpts.,  Bender  Annotated  Ed.,  Bk.  27,  p.  812. 
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vent  their  sale;  but  a  foreclosure  deed  will  carry  title  to  all  trees 
then  remaining  in  the  ground. 

Battennan  v.  Albright,  122  N.  Y.  484,  26  N.  E.  866. 
i  Hamilton  ▼.  Austin,  36  Hun  138. 

Standing  timber. — Standing  timber  or  growing  timber  form 
a  part  of  the  land,  and  as  such  are  real  property;  and  a  contract 
for  the  sale  of  them  must  be  in  writing,  and  falls  within  the 
intent  and  meaning  of  the  recording  act. 

Vorbeck  v.  Roe,  60  Barb.  302. 

When  no  time  is  set  in  a  reversion  of  standing  timber  and 
wood,  it  must  be  removed  within  a  reasonable  time.  Four  years 
is  a  reasonable  time;  but  sixteen  years  is  not. 

Decker  v.  Hunt»  111  App.  Div.  821,  98  N.  Y.  Supp.  174. 

(This  case  squarely  overrules  the  contrary  principle  decided 
in  aregg  v.  Birdsall,  53  Barb.  402.) 

2.  In  highways. 

Ownership. — ^Trees  on  highways  belong  to  the  owners  of  the 
fee  of  the  road;  and  they  may  remove  them  at  pleasure.  The 
laws  passed  for  the  protection  of  such  trees,  apply  only  to  per- 
sons other  than  the  owners. 

Village  of  Lancaster  v.  Richardson,  4  Lans.  136. 

As  to  ownership  of  trees  in  highways,  see  Highway  Law  (L. 
1909,  ch.  30),  §  333,  as  amended  by  L.  1916,  ch.  147. 

Easement  to  grow  and  maintain. — ^Although  an  abutting  owner 
does  not  own  the  fee  of  a  public  street,  he  has  an  equitable 
easement  to  grow  and  maintain  shade  trees  within  the  street 
lines.  • 

Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  73  N.  E.  1108. 

Adams  v.  Syracuse  Lighting  Co.,  137  App.  Div.  449,  121  N.  Y.  Supp.  7(52. 

But  the  right  of  a  city  to  improve  streets,  is  paramount  to 
that  of  an  abutting  owner  to  plant  and  maintain  trees,  even 
though  he  owns  the  fee  of  the  street. 

St.  Mary  of  Angel's  Churoh  t.  Barrows,  68  Misc.  545,  124  N.  Y.  Supp.  571. 
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If  trees  along  a  street  are  cat  by  a  honse-mover,  the  owner  to 
the  center  of  the  road  can  recover  treble  damages. 

Smith  ▼.  Commercial  CoiiBtniction  Co.,  145  App.  Diy.  603,  130  N.  Y.  Supp. 
403. 


TRESPASS. 

(See  Warranty.) 


TRUSTEES. 

(See  As.) 

TRUST  OOMPANT. 

(See  Bank.) 
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*TEUSTS. 

(See  Suspension  of  Alienation.) 

1.  In  general. 

2.  Acceptance. 

3.  Accounting  under  voidable  conv^ance. 

4.  Accumulations. 

5.  Action  to  determine  validity. 

6.  Appointment  of  new  trustee. 

7.  Assignment  by  beneficiary. 

8.  Where  cestui  assents  to  breach. 

9.  At  common  law. 

10.  CJonstruction. 

11.  For  creditors. 

12.  Destruction. 

13.  Investment  of  trust  funds. 

14.  For  married  woman. 
16.  Partition  action. 

16.  Passive  trusts. 

17.  Of  personalty. 

18.  Clothing  trustees  with  power  of  sale. 

19.  General  powers  of  trustees. 

20.  Under  new  Surrogate's  Practice  Act,  L.  1914,  ch.  448. 

21.  Quantity  of  estate  taken. 

22.  Benunciation  and  removal  of  trustee. 

23.  Reservation  of  power  of  revocation. 

24.  Resulting. 

25.  Manner  of  sale. 

26.  Power  of  sale. 

27.  Requisites. 

28.  Survivor. 

29.  Trustee  and  beneficiary  cannot  be  same  person. 

1.  In  general. 

**It  cannot  be  said  that  the  mere  transfer  of  a  piece  of  prop- 
erty, be  it  real  or  personal,  to  a  trustee,  confers  upon  him  the 
right  to  sell  and  convey  the  property  so  transferred.  As  to  real 
property,  a  trustee  would  have  no  power  to  sell  unless  such 


*6ee  also  Schouler  on  Wills  (6th  ed.);  Beaton's  Surrogates'  Courts  (3d  ed.) ; 
Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  Fiero  on  Special  Pro- 
ceedings (3d  ed.)  and  Supplement,  1919;  Bliss'  Code  of  Civil  Procedure  (6ih  ed.) 
and  Supplement,  1919;  Parsons'  Code  of  Civil  Procedure;  NOTE,  N.  Y.  Rpts., 
Bender  Annotated  Ed.,  Bk.  19,  p.  228,  Bk.  20,  p.  13,  Bk.  21,  pp.  637,  1079,  Bk.  28« 
p.  1133,  Bk.  29,  pp.  936,  1162,  Bk.  33,  p.  696,  Bk.  34,  p.  1027. 
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power  was  expressly  given  by  a  provision  of  the  instrument 
creating  the  trust;  and  in  the  case  of  personal  property  there 
must  be  either  express  authority  to  sell,  or,  from  the  nature  of 
the  property  and  the  provisions  of  the  instrument,  it  must  appear 
that  there  was  no  limitation  upon  the  power  of  the  trustee  to 
sell.    .    .    .'' 

Persons  dealing  with  trustee  are  bound  to  know  extent  of  his 
powers;  authority  of  trustee  to  convey. — **  Those  who  deal  with 
a  trustee  upon  the  faith  of  the  trust  estate  which  he  represents 
are  bound  at  their  peril  to  know  the  extent  of  the  trustee  *8 
power.  It  is  only  when  they  have  had  no  notice  of  the  trust, 
either  actual  or  constructive,  that  they  are  to  be  protected  in 
the  possession  of  trust  property,  or  in  the  enjoyment  of  rights 
acquired  through  dealings  with  the  trustee." 

Suarez  v.  DeMontigny,  12  Misc.  259,  263,  264,  33  N.  Y.  Supp.  292,  aff'd  1  App. 
DiT.  494,  37  N.  Y.  Supp.  503,  153  N.  Y.  678. 

A  trustee  cannot  be  sued  at  law  for  the  trust  fund,  even  after 
the  trust  has  fallen  in,  until  the  amount  of  it  has  been  deter- 
mined by  an  accounting,  either  in  the  surrogate's  or  supreme 
court.  The  trustee's  relation  to  the  trust  fund  continues  until 
that  time. 

Deering  v.  Pierce,  149  App.  DIt.  10,  133  N.  Y.  Supp.  582. 
Husted  V.  Thomflon,  158  N.  Y.  328,  53  N.  E.  20. 

A  doubt  in  a  trust  mortgage  for  bondholders,  should  be  re- 
solved in  favor  of  the  bondholders. 

St  LouiB  &  S.  F.  K  Oo.  ▼.  Guaranty  Trust  Co.,  205  N.  Y.  609,  99  N.  E.  162. 

2.  Acceptance. 

A  trustee  in  a  will,  who  is  also  appointed  executor,  may 

execute  the  trust  although  he  has  not  qualified  as  executor.  And 
while  an  executor  who  has  qualified,  will  be  presumed  to  have 
accepted  the  accompanying  trust,  yet  this  is  not  conclusive. 

Oreen  t.  Green,  4  Redf.  857. 

3.  Accounting  under  voidable  conveyance. 

A  testamentary  trustee  can  bind  remaindermen  as  well  as 
benefldarieB,  by  accepting  the  prooeeds»Qf  sale  under  a  voidable 
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conveyance  upon  a  surrogate's  decree  on  accounting;  but  only 
where  there  is  an  equitable  conversion.  This  includes  unborn 
remaindermen  and  infants. 

Rhodes  v.  Qaswell,  41  App.  Div.  229,  58  N.  T.  Supp.  470. 

On  a  sale  of  trust  personalty,  a  surrogate's  decree  on  account- 
ing is,  in  the  absence  of  fraud,  a  bar  to  an  action  to  set  aside 
the  sale. 

COBtello  V.  Costello,    152  App.   Div.   280,    137   N.  Y.  Supp.    132,   aTd  209 
N.  Y.  262. 


'*'4.  AccumulationB. 

Void  trust  does  not  invalidate  gift  of  principal.^A  void  trust 
for  the  accumulation  of  the  interest  of  money  (or  of  the  income 
from  land)  does  not  invalidate  the  gift  of  the  principal.  1  R.  S., 
726,  §  40,  provides  that  such  accumulations  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate.  It 
will  be  eliminated,  and  the  general  testamentary  scheme  is  not 
destroyed. 

Kilpatrick  v.  JohiiBoii,  16  N.  Y.  822. 

Williams  v.  Williams,  8  N.  Y.  626,  638. 

Endress  v.  Willey,  62  Misc.  388,  102  N.  Y.  Supp.  71,  aflTd  122  App.  Div.  110, 

197  N.  Y.  641. 
Matter  of  Hoyt,  116  App.  Div.  217,  101  N.  Y.  Supp.  667,  aff'd  189  N.  Y.  61 K 


5.  Action  to  determine  validity. 

Jurisdiction,  etc. — The  jurisdiction  of  a  court  of  equity  exists 
to  construe  a  doubtful  trust  in  a  will,  in  an  action  brought  by 
an  executor,  trustee  or  cestui  que  trust.  On  the  death  of  the 
trustee,  the  trust  vests  in  the  supreme  court,  and  it  has  the 
power  to  decree  its  invalidity.  Unborn  remaindermen  can  be 
botmd  in  an  action  to  determine  the  validity  of  a  trust,  if  their 
interests  would  be  common  or  similar  to  those  of  any  persons  in 
esse  who  are  parties;  in  which  case,  the  interests  of  the  living 
parties  are  not  adverse  to  the  unboms,  and  they  may  represent 
them. 

Tonnele  v.  Wetmore,  196  N.  Y.  436,  88  N.  E.  1068. 


*  See  also  NOTE,  N.  Y.  Rpts.^  Bender  Annotated  £d.,  Bk.  36,  p.  728. 
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6.  Appointment  of  new  trustee. 

Statute  applies  to  personalty. — The  statute  devolving  a  trast 
upon  the  court,  on  the  death  of  a  surviving  trustee,  and  author- 
izing the  appointment  of  a  new  trustee,  1  R.  S.,  730,  §  68,  applies 
to  a  trust  of  personal,  as  well  as  real  estate. 

Curtis  V.  Smith,  60  Barb.  9. 


Notice  to  beneficiabies. — In  appointing  a  new  trustee,  upon  the 
question  as  to  whether  notice  to  all  the  beneficaries  is  essential^  the  cases 
were  formerly  conflicting,  and  the  statutes  not  clear. 

As  to  realty,  the  first  statute  requiring  such  notice,  was  former  Real 
Property  Law,  §  91,  which  provides  that  a  new  trustee  "  shall  not  he  ap- 
pointed until  the  beneficiary  thereof  shall  have  been  brought  into  court 
by  such  notice  in  such  manner  as  the  court  or  a  justice  thereof  may 
direct/'    (Now  Real  Property  Law,  §  111.) 

As  to  personalty,  the  first  statute  requiring  notice,  was  L,  1882,  ch, 
185,  in  effect  May  19,  1882,  "But  no  person  shall  he  appointed  to  exe- 
cute said  trust  until  the  beneficiary  thereof  shall  have  been  brought  into 
court  by  such  notice  and  in  such  manner  as  the  court  may  direct/'  This 
was  changed  by  the  former  Personal  Property  Law,  L,  1897,  ch,  417, 
§  8,  in  effect  Oct  1,  1897,  to  read  as  follows:  "  The  beneficiary  of  the 
trust  shall  have  such  notice  as  the  court  may  direct  of  the  application 
for  the  appointment  of  such  person."  And  the  same  language  was  car- 
ried into  Personal  Property  Law  (L.  1909,  ch.  45),  §  20. 

The  court  of  appeals,  in  construing  the  language  of  former 
Personal  Property  Law  (L.  1897,  ch.  417),  §  8, 'held  that  the 
court  was  not  required  to  give  any  notice. 

Matter  of  Earnshaw,  196  N.  Y.  330,  335,  89  N.  E.  825. 

The  statutes,  then,  only  require  notice  as  to  realty,  since  Oct.  1,  1896 ; 
and  as  to  personalty,  between  1882  and  1897. 

A  title  to  real  estate^  coming  through  a  trustee  appointed  without 
notice,  since  Oct.  1,  1896,  is  unmarketable;  and  if  the  appointment  is 
afterward  set  aside,  absolutely  bad. 

The  appointment  of  a  trustee  as  to  personalty,  by  the  supreme 
court,  without  notice  to  the  beneficiary,  is  good,  on  the  ground 
that  the  court  has  this  power,  independently  of  statute,  as  the 
successor  of  the  old  court  of  chancery.    And  under  L.  1882,  ch. 
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185,  requiring  such  notice,  the  failure  of  the  court  to  require  it, 
is  only  an  irregularity. 

Griflftn  v.  Baust,  26  App.  Div.  653,  50  N.  Y.  Supp.  906. 

Remaindermen  are  beneficiaries  within  the  meaning  of  the 
statutes  as  to  notice,  and  need  not  be  notified  in  case  of  equitable 
conversion. 

Matter  of  Earnshaw,  196  N.  Y.  330,  89  N.  E.  825. 

Whether  or  not  the  supreme  court  has  power  to  appoint  a  new 
trustee  without  notice  to  remaindermen  and  all  interested  parties, 
the  practice  is  bad,  and  is  condemned. 

Matter  of  Welch,  20  App.  Div.  412,  46  N.  Y.  Supp.  689,  aflf'd  164  N.  Y.  774. 
Matter  of  Bartells,  109  App.  Div.  586,  96  N.  Y.  Supp.  579. 

''It  has  been  held,  however,  by  this  court,  that  'in  a  proceed- 
ing simply  for  the  appointment  of  a  trustee  to  execute  trust 
duties  and  powers,  for  the  faithful  performance  of  which 
security  is  always  required,  it  is  a  matter  of  discretion  with 
the  court  to  whom  notice  shall  be  given.  The  court  in  which 
the  application  is  made  may  determine  and  direct  in  that  regard; 
the  appointment  being  always  open  to  review  on  the  application 
of  any  party  interested,  and  who  may  not  have  been  informed 
of  the  proceedings.'  '' 

Smith  V.  Central  Trust  Co.,  154  N.  Y.  333,  339,  48  N.  E.  653. 
Matter  of  Robinson,  37  N.  Y.  261,  264. 

The  appointment  of  a  new  trustee  must  he  on  notice  to  all  remainder- 
men who  are  bbneficiaries.  And  where  the  remaindermen  cannot  be 
definitely  determined,  notice  must  he  given  to  the  presumptive  remainr 
dermen  at  the  time. 

The  words  ''substituted  trustee"  are  improper  in  an  order 
appointing  a  new  trustee  under  former  Real  Property  Law,  §  91. 
The  order  should  follow  the  statute  (trustee  appointed  under 
direction  of 'court).  The  validity  of  a  trust  should  not  be  con- 
sidered in  a  proceeding  appointing  a  new  trustee. 

Matter  of  Gueutal,  97  App.  Div.  530,  90  N.  Y.  Supp.  138. 
A    SUBSTITUTED    TRUSTEE    CAN    EXERCISE    ALL    THE    POWERS    OF    THE 

ORIGINAL  TRUSTEE,  if  the  ordcr  appointing  him  gives  him  such  powers. 
When  a  trustee  dies,  resigns  or  is  removed  his  powers  vest  in  the  supreme 
court,  and  it  can  delegate  them  to  the  new  trustee. 
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OUABDIANS  SHOUI^  BE  APPOINTED  FOE  INFANTS. Ifl  prOCeedttigS  fov 

the  appointment  of  a  new  trustee  under  Real  Property  Law,  §  111, 
guardians  should  he  appointed  for  infants,  although  the  statute  does 
not  specifically  require  it  This  is  the  universal  practice,  and  infants 
cannot  act  without  them. 

By  a  foreign  state  court. — The  appointment  of  new  trustees  hy  a 
foreign  state  court,  cannot  he  recognized  in  New  York  state;  hecause 
Real  Property  Law,  §  111,  provides  that  on  the  death,  etc,  of  the  last 
trustee,  the  trust  vests  in  oub  supreme  court. 

By  surrogate's  court. — ^A  successor  to  a  testamentary  trustee 
can  be  appointed  by  the  surrogate's  court  since  1880.  Code  of 
Civil  Procedure,  §§  2814,  2818.  The  supreme  court  has  always 
had  such  power. 

Matter  of  Hecht,  71  Hun  62,  24  N.  Y.  Supp.  640. 

The  surrogate's  court  can  also  judicially  settle  the  accounts 
of  a  testamentary  trustee  appointed  by  the  supreme  court. 

Matter  of  Rank,  200  N.  T.  447,  04  N.  E.  363. 

After  Sept.  1, 1914,  see  under  **New  Surrogates  Practice  Act/' 
(post,  p.  1182). 

**"  7.  Assignment  by  benefldary. 

Assignment  by  husband  for  support  of  family.— An  assign- 
ment by  a  husband  of  a  portion  of  his  interest  as  a  trust  bene- 
ficiary in  his  father  *s  estate,  made  to  his  wife  and  children  for 
their  support  and  maintainance,  will  be  upheld  by  a  court  of 
equity. 

West  T.  Burke,  165  App.  Div.  667,  151  N.  Y.  Snpp.  829,  aTd  219  N.  T.  7. 
113  N.  E.  561. 

In  Blassachusetts  the  beneficiary  can  assign  the  income,  but 
not  the  principal. 

Palmer  v.  St<»veii«.  81  Mass.  343. 


8.  Where  cestui  assents  to  breadt 

Cannot  proceed  against  those  otherwise  liable. — ^'^  Where  the 
cestui  que  trust  has  assented  to  or  concurred  in  the  breach  of  a 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annolated  Ed.,  Bk.  4,  p.  795,  Bk.  7,  p.  11. 
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trust,  or  has  subsequently  acquiesced  in  it,  he  cannot  afterwards 
proceed  against  those -who  would  otherwise  be  liable  therefor.  *' 

Vohmann  v.  Michel,  186  N.  Y.  420,  426,  78  N.  E.  156. 

*  9.  At  common  law. 

Duration. — ^A  trust  was  good  for  any  number  of  lives  in  being 
and  twenty-one  years  afterward. 

Robb  V.  Washington  &  Jefferson  College,  185  N.  Y.  485,  496,  78  N.  E.  359. 

Previous  to  the  Revised  Statutes,  when  a  Ixustee  died  the 
trust  property,  if  real  estate,  passed  to  the  heir  or  devisee;  and 
if  personalty,  it  went  by  operation  of  law  to  the  executor  or 
administrator  of  the  deceased  trustee  charged  with  the  trust, 
who  held  it  in  the  same  character  in  which  the  decedent  held  it. 

De  Peyster  v.  Ferrers,  11  Paige  13. 

But  1  R.  S.,  730,  §  68,  provided  that,  on  the  death  of  a  trustee, 
the  trust  estate,  if  realty,  should  go  to  the  court  of  chancery; 
though  the  same  provision  as  to  personalty  (that  it  should  go 
to  the  supreme  court)  was  not  made  until  L.  1882,  ch.  185. 

Matter  of  Tousey,  2  App.  Div.  669,  37  N.  Y.  Supp.  1025. 

And  before  the  Revised  Statutes  proceedings  to  transfer  the 
title  of  infant  trustees  who  became  vested  with  real  estate  by 
the. death  of  their  ancestor  trustee,  were  within  the  jurisdiction 
of  the  court  of  chancery  distinct  from  its  statutory  jurisdiction 
over  the  sale  of  infants'  real  estate. 

Wood  r.  Mather,  38  Barb.  473,  aflfd  in  Anderson  v.  Mather,  44  N.  Y.  249. 

One  tirUMee  refusing  to  ^i/ccept.— **By  the  common  law,  if  a 
devise  was  made  to  two  persons  upon  trust,  and  one  of  them 
refused  to  accept  the  trust,  it  was  a  good  devise  to  the  trustee 
who  did  accepf 

Matter  of  Stevenson,  3  Paige  420. 

Inability  of  one  trustee. — The  common  law  made  no  provision 
for  the  execution  of  a  joint  trust  by  one  trustee,  when  the  co- 
trustee, by  reason  of  lunacy  or  other  inability,  became  incom- 
petent to  execute  the  trust. 

Matter  of  Wadsrworth,  2  Baii>.  Ch.  381. 


*  See  also  NOTE,  N.  Y;  Rpts.,  Bender  Annotated  Ed.,  Bk.  2>  p.  413. 
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The  technical  word  '^heirs"  was  necessary  in  a  conveyance  in 
order  to  create  a  fee.  Hence  a  conveyance  in  1829,  to  a  woman 
in  trust  for  her  two  children  and  the  survivor,  with  habendum 
to  her  and  her  heirs,  vested  the  fee  in  the  heirs  of  the  mother 
grantee,  after  the  death  of  the  children. 

Kelly  Y.  Ejremm,  78  Misc.  676,  138  N.  Y.  Suppw  626,  app.  dis.  163  App.  Div. 
860,  147  N.  Y.  Supp.  1120. 

'^'lO.  Construction. 

A  trust  to  pay  an  annuity  is  a  valid  trust  under  our  statutes; 
and  such  an  annuity  is  alienable. 

Cochrane  v.  ScheU,  140  K.  Y.  516,  35  K.  E.  971. 

A  trust  to  collect  income  and  pay  off  the  principal  of  a  mort- 
gage, constitutes  an  unlawful  accumulation  of  income,  and  is 
void  under  Real  Property  Law,  §  61. 

Herzig  v.  Herzig,  140  App.  Div.  514,  125  N.  Y.  Supp.  402. 
AppeU  V.  Appell,  177  App.  Div.  570,  164  N.  Y.  Supp.  246,  aflTd  221  N;  Y. 
602,  117  N.  E.  1060. 

The  appointment  of  a  trustee  by  the  supreme  court,  is  not  res 
adjudicata  that  a  trust  actually  exists. 

Matter  of  Landmesser,  101  App.  Div.  110,  01  K.  Y.  Supp.  774. 

A  trust  to  collect  rents  and  profits,  and  apply  them  to  the  pay- 
ment and  discharge  of  incumbrances  upon  property,  is  void, 
because  (1)  it  is  not  one  of  the  express  trusts  allowed  by  statute 
(Real  Property  Law,  §  96);  and  (2)  it  violates  the  statutes 
against  the  accumulations  of  rents  and  profits  of  real  estate  and 
of  the  income  of  personal  property  except  during  the  minority 
and  for  the  sole  benefit  of  minors. 

HaacaU  v.  King,  162  K.  Y.  134,  66  K.  E.  615. 

Charitable  trusts  to  be  administered  in  another  state. — ^L.  1893, 
ch.  701,  providing  that  gifts  to  benevolent  uses,  in  other  respects 
valid,  shall  not  fail  by  reason  of  the  indefiniteness  or  uncertainty 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  2,  p.  385,  Bk.  3,  pp.  588, 
802,  Bk.  5,  p.  517,  Bk.  19,  p.  813,  Bk.  20,  p.  406,  Bk.  22,  p.  576,  Bk.  28,  p.  1017, 
Bk.  30,  p.  200,  Bk.  33,  p.  59. 
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of  beneficiaries,  has  no  application  to  a  charitable  trust  to  be 
administered  in  another  state;  as  our  courts  cannot  act  as  trustee 
there. 

CaU  v.  CaJtt,  118  App.  Div.  742,  103  K.  T.  Snpp.  740. 

Application  to  debts  and  for  settlor's  family. — ^A  trust  by  deed 
to  receive  the  income,  and  apply  it,  first,  to  the  payment  of  the 
settlor's  existing  debts;  second,  to  the  use  of  his  wife  and 
children  during  his  life,  and  on  his  death,  to  convey  the  fee  or 
capital,  to  his  children  then  living,  is  valid.  The  trust  for  pay- 
ment of  debts  may  be  satisfied  by  a  sale  for  a  term  of  years, 
taking  the  rent  in  advance,  and  discharging  the  debts;  and  the 
application  of  rents  and  profits  to  the  use  of  a  man's  family,  is 
an  application  of  them  to  his  own  use. 

Rogers  v.  Till^,  20  Barb.  039. 

A  trUM  during  the  life  of  the  husband  of  the  testator's 
daughter,  is  not  terminated  by  her  obtaining  a  divorce  from  him, 
and  his  marrying  again. 

Pelton  T.  Macy,  124  App.  Div.  867,  108  N.  Y.  Supp.  718. 

Grajntob  insane  at  time  trust  deed  mabb. — When  a  trust  deed  was 
made  by  a  grantor  who  was  later  adjudged  to  he  insane,  and  the  testir 
mony  of  one  physician  indicated  that  her  insanity  dated  back  to  the  time 
when  she  made  the  trust  deed,  a  situation  was  created  which  was  ap- 
parently remediless;  because  the  trust  provided  for  unborn  issue,  who 
could  not  be  bound  by  any  judgment  setting  aside  the  deed. 

Words  **in  Ixust"  valid  as  power. — ^The  words  **in  trust, '^ 
when  no  valid  trust  is  created,  are  valid  as  a  power. 

DeniBon  v.  Denison,  103  App.  Div.  523,  93  N.  Y.  Supp.  1128,  aflfd  185  N.  Y. 
438. 

When  limited  upon  a  person's  ottaiiiing  a  certain  age,  it  means 
or  sooner  dies,  and  is  valid. 

Appell  V.  Appell,  177  App.  Div.  570,  164  N.  Y.  Supp.  246,  aTd  221  N.  Y.  602, 
117  N.  B.  1060. 

In  a  testamentary  trust,  upon  the  death  of  the  beneficiary 
before  the  termination  of  the  trust,  the  income  is  payable  to  the 
person  presumptively  entitled  to  the  next  eventual  estate  (in 
this  case  the  father  of  children). 

Matter  of  Ossman  v.  Von  Roemer,  221  N.  Y.  881,  117  N.  E.  670. 
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A  TBUST  TO  PAY  INCOME  TO  O&^NTOB  FOB  UFX^  OB  UKTU^  HBB  BON 
JOHN^   NOW  TWEJjYR  TBABS   OF  AGB^  BEAOHES   TWBNTY-ONE,    COnttnueS 

during  the  grantor's  life,  when  John  dies  at  sixteen. 

A  Trust  is  valid,  although  no  trustee  is  named  One  should 
be  appointed  by  the  supreme  court. 

McDougall  y.  Dixon,  19  App.  Diy.  420,  46  N.  T.  Supp.  280. 

The  trust  lives  need  not  be  those  of  benefldarieSi  but  may  be 
those  of  strangers. 

BftUey  T.  Bailey,  97  N.  Y.  460. 

Implied  and  resulting  trusts,  are,  from  their  very  nature,  ex> 
cepted  from  the  provisions  of  the  Revised  Statutes  relative  to 
uses  and  trusts.  They  can  only  be  enforced  by  a  court  of  equity; 
and  its  power  over  trusts  has  in  no  respect  been  abridged  or  im- 
paired by  the  Revised  Statutes.  Such  trusts  are  expressly 
excepted  by  1  R.  S.,  728,  §  50.  (Real  Property  Law,  §  93.)  *at 
is  an  established  rule  of  equity,  that  where  trust  and  confidence 
are  reposed  by  one  party  in  another,  and  such  other  accepts  the 
confidence  or  trust,  equity  will  convert  him  into  a  trustee,  when- 
ever it  is  necessary  to  protect  the  interest  of  the  party  so  con- 
fiding, and  do  justice  between  them." 

Foote  y.  Foote,  58  Baii>.  258. 

A  TRUST  IN  A  WILL  FOR  THREE  DAUOHTEBS^  FBEE  FROM  THE  CONTROL 
OF    THEIR    HUSBANDS,    AND    WITHOUT    ANY    LIMITATIONS,    mttst    be    COn- 

strued  to  extend  only  during  the  lives  of  the  husbands. 

A  TRUST   FOR  TWO   LIVES   ON   THE  ALTERNATIVE    (by  Usifig    the   WOrd 

"  or  ^^),  continue  during  the  life  of  the  survivor. 

A  testamentary  power  of  sale  applies  to  a  separate  share  set 
apart  in  trust. 

Labey  v.  Kortright,  132  N.  Y.  450,  30  N.  E.  089. 

A  deed  for  the  life  of  the  grantor,  with  the  reservation  of  an 
absolute  power  of  disposition  by  the  grantor,  does  not  change 
the  grantor  *s  estate  into  a  fee  under  former  Real  Property  Law, 
§§  129-132. 

Cutting  V.  Catting,  86  N.  T.  522,  582. 

A  deed  to  individuals  in  trust  for  an  tmineorporated  associa- 
tion, is  not  like  a  *'dry  trust/ ^  for  one  person  where  the  statute 
74 


Digitized  by 


Google 


1170  PRACTICAL  REAL  ESTATE  LAW. 

vests  the  title  in  him.  The  individuals  probably  have  a  bene- 
ficial interest  in  the  association,  and  the  **dry  trust'*  rule  does 
not  apply. 

King  V.  Townehend,  141  N.  Y.  368,  36  N.  E.  513. 

A  deed  to  devote  the  income  to  the  expensed  of  erecting  a 
building,  and  then  to  reconvey,  is  void. 

When  a  trustee  subrogates  his  mortgage  to  a  new  mortgage, 
his  mortgage  is  cut  off  by  his  being  joined  as  a  defendant  in  the  fore- 
closure of  the  new  mortgage,  especially  after  ten  years,  as  the  ten-year 
Statute  of  Limitation  applies. 

A  trust  in  Massachusetts  is  good  for  any  number  of  lives  in 
being. 

Proprietors  v.  Grant,  69  Mass.  142. 
Nightingale  v.  Burrell,  16  Pick.  (32  Mass.)   104. 
Sears  v.  Putnam,  102  Mass.  5. 

Verbal  instructions  to  beneficiaries. — ^A  testamentary  trust  to 
be  carried  out  by  verbal  instructions  as  to  beneficiaries  is  in- 
valid. 

Reynolds  v.  Reynolds,  224  N.  Y.  429,  121  N.  E.  61. 

A  bequest  for  charity  is  a  valid  trust. 

Matter  of  Welch,  105  Misc.  27,  172  N.  Y.  Supp.  349. 

11.  For  creditors. 

Duration. — By  L,  1875,  ch.  545,  an  express  trust  for  the  benefit  of 
creditors  ceases  after  twenty-five  years,  unless  a  different  period  is  pro- 
vided for  by  the  instrument  creating  the  trust  This  provision  was  re- 
enacted  into  former  Real  Property  Law,  §  90 ;  and  is  now  in  Beat  Prop' 
erty  Law,  §  110. 

A  trustee  for  creditors  or  a  receiver  joined  in  an  action  strictly 
in  his  official  capacity,  cuts  oflf  the  creditor  beneficiaries;  but  not 
if  joined  individually  only. 

McGuckin  v.  Milbank,  83  Hun  473,  31  N.  Y.  Supp.  1049,  aTd  162  N.  Y.  297 

46  N.  E.  490. 
Graham  v.  Lawyers'  Title  Ins.  Co.,  20  App.  Div.  440,  46  N.  Y.  Supp.  1055. 
London  v.  Townshend,  \\%  N.  Y.  93,  19  N.  E.  424,  129  N.  Y.  166,  169,  29 

N.  E.  71. 
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12.  DestructioiL 

PbIOE  to   1893  A  VAXID  EXPBESS  TRUST  WAS  INDESTBUCTIBLB  OTl  aC- 

count  of  the  provisions  of  the  \Statute  of  Uses  and  Trusts  (1  B.  8.  730), 
§§  63,  65. 

No  court  possesses  the  power  to  compel  a  trustee  to  consent 
to  the  deslxuction  of  a  real  estate  trust  which  the  statutes  pro- 
hibit him  from  doing  any  act  to  contravene. 

Cuthbert  v.  €hauTet»  136  N.  Y.  826,  32  N.  £.  1088. 

And  trusts  of  personalty  were  indestructible  as  well  as  trusts 
of  realty. 

Lent  V.  Howard,  89  N.  Y.  169. 

No  act  of  the  cestui  que  trust,  the  trustee,  or  the  legislature,  or 
of  all  three  combined,  can  terminate  a  legal  trust  created  for  a 
legal  period,  until  the  expiration  of  the  time  set  by  the  maker 
thereof. 

Matter  of  Kirby,  113  App.  Div.  705,  711,  100  N.  Y.  Supp.  155. 

The  effect  of  L.  1893,  ch.  452,  amending  the  Statute  of  Uses 
and  Trusts,  1  R.  S.,  730,  §  63,  and  allowing  a  cestui  who  gets  the 
remainder,  to  release  the  income  to  himself,  is,  to  enable  the 
beneficiary  at  his  pleasure  with  the  assistance  of  the  remainder- 
men, to  terminate  the  trust  and  convey  an  absolute  fee  in  pos- 
session. There  is  no  illegal  suspension  in  a  trust  for  any  number 
of  lives  in  such  a  case;  for  an  estate  is  never  inalienable,  unless 
there  is  a  contingent  remainder  and  the  contingency  has  not  yet 
occurred.  The  Legislature  thus  expressly  authorizes  the  de- 
struction of  a  trust. 

Mills  V.  MlUa,  60  App.  Div.  221,  63  N.  Y.  Supp.  771. 

When  an  appointee  of  a  power  conveys  the  remainder  to  the 
life  beneficiary,  and  she,  pursuant  to  L.  1893,  ch.  452,  conveys  to 
herself  all  right  title  and  interest  in  the  lands,  the  trust  is 
terminated. 

Phillips  V.  Pike,  121  App.  Div.  753,  106  N.  Y.  Supp.  486. 

But  the  life  beneficiary  of  a  trust  fund  cannot  release  his  in- 
terest in  the  income  thereof  to  himself,  unless  the  title  which  he 
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gets  to  the  remainder  is  absolute  and  indefeasible,  and  not  sub- 
ject to  be  divested,  or  to  diminution,  on  the  occurrence  of  subse- 
quent contingenies. 

Matter  of  United  States  Trust  Co.,  176  N.  Y.  304,  67  N.  E.  All 
Garrett  v.  Duclos,  128  App.  Div.  508,  112  N.  Y.  Supp.  811. 

The  procedure  to  terminate  a  real  estate  trust  under  L.  1893,  ch. 
452,  is  simple.  All  beneficiaries  and  remaindermen  must  be  of  age 
and  competent.  The  remxiindermen  (withoiU  their  wives) y  quitclaim 
the  real  estate,  including  all  rights  in  the  reversion,  to  the  beneficiaries, 
who  then  execute  to  themselves  a  release  of  the  income  of  the  trust  estate. 
This  release  should  recite  the  trust,  and  the  desire  to  terminate  it,  and 
the  release  of  the  remaindermen. 

L.  1893,  ch.  452,  went  into  effect  April  21,  1893,  covered  trusts  of 
both  realty  and  personalty,  and  trusts  *^  heretofore  and  hereafter 
created/^  It  was  at  first  held  {Newcomb  v.  Newcomb,  33  Misc.  191, 
68  N.  Y.  Supp.  430,  and  Oviatt  v.  Hopkins,  20  App.  Div.  168,  46 
N.  Y.  Supp.  959),  that  in  so  far  as  the  act  purported  to  affect  trusts 
theretofore  created,  it  was  unconstitutional,  because  it  took  away  the 
legal  estate  of  the  trustee  without  due  process  of  law;  but  Metcalfe  v. 
Union  Trust  Co.,  181  N.  Y.  39,  73  N.  E.  498,  upheld  its  constituiionr^ 
ality,  on  the  ground  that  the  trustees'  interest  was  not  beneficial. 

The  act  of  1893,  in  so  far  as  it  affected  realty,  was  carried  into 
former  Real  Property  Law,  §  83;  but  the  words  **  heretofore  or 
hereafter  created '^  were  omitted,  showing  that  the  legislature 
intended  to  make  the  statute  prospective  only.  And  the  same  re- 
sult was  accomplished  when  the  personalty  portion  of  the  act 
was  carried  into  the  former  Personal  Property  Law  (L.  1896,  ch. 
417),  §  3,  in  effect  Oct.  1, 1897. 

Metcalfe  v.  Uni<m  Trust  Co.,  181  N.  Y.  39,  73  N.  E.  498. 

Destruction  of  personal  trust. — ^The  destructive  portion  of  §  3 
of  the  former  Personal  Property  Law  (L.  1897,  ch.  417),  was  re- 
pealed by  L.  1903,  ch.  87,  in  effect  March  25,  1903;  saving  exist- 
ing rights  on  that  date;  and  the  same  portion  of  §  83  of  the 
former  Real  Property  Law  was  repealed  by  L.  1903,  ch.  88,  in 
effect  March  25,  1903;  saving  existing  rights  on  that  date;  and 
Real  Properety  Law,  §  103  does  the  same  thing.  So  that  even 
now,  a  trust  of  realty  created  between  April  21, 1893  and  March 
25,  1903,  may  be  destroyed  in  this  way. 

Connolly  v.  Connolly,  122  App.  Div.  492,  107  N.  Y.  Supp.  186. 
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And  between  April  21,  1893  and  Oct.  1,  1896  a  realty  trust  created 
at  any  time  could  have  been  destroyed  in  this  way.  And  between  April 
21,  1893  and  Oct.  1,  1897  a  personalty  trust  created  at  any  time  could 
have  been  terminated. 

The  Personal  Property  Law  (L.  1909,  ch.  45),  was  amended 
by  L.  1909,  ch.  247,  in  effect  April  23, 1909,  by  adding  §  23,  read- 
ing as  follows:  ''Upon  the  written  consent  of  all  the  persons 
beneficially  interested  in  a  trust  in  personal  property  or  any  part 
thereof  heretofore  or  hereafter  created,  the  creator  of  such  trust 
may  revoke  the  same  as  to  the  whole  or  such  part  thereof,  and 
thereupon  the  estate  of  the  trustee  shall  cease  in  the  whole  or 
such  part  thereof.''  Under  this  section,  a  personalty  trust  may 
be  broken  without  the  consent  of  the  contingent  remaindermen. 

Robinson  v.  New  York  Life  Ins.  &  Trust  Co.,  75  Misc.  361,  133  N.  Y.  Supp. 
267. 

Also  where  the  creator  directed  that  after  her  death  the  fund 
should  be  paid  to  her  administrators;  because  it  would  go  to 
them  in  any  case. 

Hoskin  v.  L.  I.  Loan  k  Trust  Co.,  130  App.  Div.  258,  123  N.  Y.  Supp.  994, 
aflTd  203  N.  Y.  688. 

Consent  of  the  remaindermen  (in  this  case  the  next  of  kin  of 
the  settlor),  is  not  necessary  to  the  termination  of  a  trust,  under 
Personal  Property  Law  (L.  1909,  ch.  45),  §  23. 

Whittemore  v.  Equitable  Trust  Co.,  162  App.  Div.  607,  147  N.  Y.  Supp.  1068. 

A  trust  by  deed  may  be  broken. 

Doctor  V.  Hughes,  174  App.  Div.  767,  161  N.  Y.  Supp.  634,  aflFM  225  N.  Y. 
306,  122  N.  E.  221. 

*  13.  Investment  of  trust  funds. 

In  what  securities. — Should  be  made  either  in  public  stock  of 
the  state  or  United  States,  or  in  real  estate  security.  Not  al- 
lowed in  bank,  railroad  or  canal  stocks. 

King  V.  l^ibot,  60  Barf).  463,  mod.  40  N.  Y.  76. 

A  trustee  holding  trust  funds  for  investment,  is  bound  to  in- 
vest the  same  in  government  or  real  estate  securities,  except  in 


'  See  aloo  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  8,  p.  785,  Bk.  21,  p.  734. 
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so  far  as  the  legislature  has  authorized  him  to  invest  in  other 
specified  securities;  and  if  he  takes  the  estate  already  invested 
in  unauthorized  securities,  he  must  change  them  as  soon  as  he 
can  without  loss. 

Matter  of  Wotton,  59  App.  Div.  684,  69  N.  Y.  Supp.  753,  affM  167  N.  Y.  629. 

A  trustee  cannot  invest  in  the  bond  of  an  insolvent,  even 
though  secured  by  ample  mortgage;  nor  to  his  own  wife  on  bond 
and  mortgage. 

Matter  of  Randolph,  134  N.  Y.  Supp.  1117,  aff'd  150  App.  Div.  902,  135  N.  ¥. 
Supp.  1138. 

In  participating  mortgages. — ^Title  company  mortgage  par- 
ticipation certificates  held  not  proper  investments  for  trustees- 
and  executors  to  make,  because  the  obligation  or  covenants  of 
the  title  company  assignor  (it  was  claimed),  are  the  sole  se- 
curity of  the  investors. 

Matter    of   Margaret    Chesebrough,    New    York    County    Surrogate's    Court, 

Oct.  5,  1895. 
N.  Y.  L.  J.  (editorial),  March  6,  1911.  . 

The  investment  of  several  funds  in  a  single  investment  gen- 
erally condemned,  but  finally  approved. 

Matter  of  Union  Trust  Co.,  219  N.  Y.  514,  114  N.  E.  1057. 

L.  1917,  ch.  385,  allows  trust  companies  to  apportion  parts  of  a  mort- 
gage among  various  estates. 

Decedent  Estate  Law  (L.  1909,  ch.  18),  §  111  and  Personal  Prop- 
erty Law  (L.  1909,  ch.  45),  §  21,  were  amended  hy  L.  1918,  ch.  544^ 
to  allow  executors  and  trustees  to  invest  in  participating  mortgages. 

In  stock  of  holding  corporation. — ^Beal  Property  Law,  §  116, 
permits  trustees  or  guardians  of  infants  to  invest  proceeds  of 
sale  of  real  estate  in  stock  of  corporations  formed  for  the  pur- 
pose of  holding  the  real  estate.  But  it  invests  the  court  with 
entire  discretion  in  the  matter.  Such  an  application  was  denied 
in  Matter  of  Evans,  82  Misc.  193,  143  N.  N.  Supp.  839, 

An  executor  *s  power  of  sale  is  not  properly  exercised  by  a  con- 
veyance to  a  holding  corporation  for  shares  of  stock,  without  the 
consent  of  the  parties  in  interest.  (Here  there  were  infants.) 
The  sale  must  be  for  cash  or  the  equivalent  of  cash. 

ScboeUkopf  Holding  Co.  v.  Kavindsy,  216  N.  Y.  607,  111  N.  E.  (JO. 
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Under  Real  Property  Law,  §  116,  tf  m  not  necessary  for^  a  new  cor- 
poration to  he  formed  for  a  holding  corporation.  Any  corporation 
whose  charter  prohibits  it  from  investing  in  any  securities  except  real 
estate,  which  axe  not  proper  investments  for  trust  funds,  will  do,  (See 
the  language  of  §  116.) 

Liberty  bonds. — ^Investments  in  fourth  liberty  loan  bonds,  ap- 
proved. 

Matter  of  London,  104  M*i9c.  372,  171  N.  Y.  Supp.  981. 

14.  For  married  woman. 

A  trustee  for  a  married  woman  may  convey  to  her  upon  a  cer- 
tificate of  a  justice  of  the  supreme  court  under  L.  1849,  ch.  375, 
§  2.  (Repealed  by  L.  1896,  ch.  272),  providing  as  follows:  *' Any 
person  who  may  hold  or  who  may  hereafter  hold  as  trustee  for 
any  married  women,  any  real  or  personal  estate  or  other  prop- 
erty under  any  deed  of  conveyance  or  otherwise,  on  the  written 
request  of  such  married  women  accompanied  by  a  certificate  of 
a  justice  of  the  supreme  court  that  he  has  examined  the  condi- 
tion and  situation  of  the  property,  and  made  due  enquiry  into 
the  capacity  of  such  married  women  to  manage  and  control  the 
same,  may  convey  to  such  married  women  by  deed  or  otherwise, 
all  or  any  portion  of  such  property,  or  the  rents,  issues  or  profits 
thereof,  for  her  sole  and  separate  use  and  benefit.^* 

Thebaud  v.  Schermerliorn,  80  Hun  332. 

But  the  trustee  is  not  obliged  to  convey;  but  only  authorized 
to  do  so. 

Matter  of  Brewer,  43  Hun  597. 

15.  Partition  action. 

A  trust  cannot  be  subverted  by  a  partition  action  in  which  no 
provision  is  made  for  the  benefit  of  unborn  children  who  may 
be  finally  entitled  to  the  proceeds  of  sale  upon  the  termination  of 
the  trust.  A  trust  cannot  be  defeated  so  that  the  living  will  re- 
ceive the  benefit  at  the  expense  of  those  who  may  be  bom  here- 
after. 

Smith  V.  Secor.  167  N.  Y.  402,  52  N.  E.  179. 
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16.  Passive  trusts. 

No  ESTATE  VESTS  IN  TRUSTEE. — 1  R.  8.  728,  §  49  pvovides  that  if  a 
{conveyance  is  made  to  a  person  to  the  use  of,  or  in  trust  for,  another,  fio 
estate  or  interest,  legal  or  equitable,  shall  vest  in  the  trustee.  (Same 
provision  in  Real  Property  Law,  §  93.) 

A  deed  to  a  person  in  tmst  for  three  named  infants,  with 
power  to  sell  for  their  benefit,  is  passive;  and  vests  title  in  the 
infants,  subject  to  the  power  of  sale  in  the  grantee. 

Syracuse  Savings  Bank  v.  Holden,  105  N.  Y,  416,  11  N.  E.  950,  aflTg  86  Hun 
168. 


A  tmst  for  the  benefit  of  the  trustee  until  the  happening  of  a 
specified  event,  then  to  be  divided  between  the  trustee  and 
others,  is  passive,  and  the  title  vests  in  the  parties  named,  sub- 
ject to  the  right  of  user  until  the  happening  of  the  event. 

Jacaby  v.  Jacoby,  188  N.  Y.  124,  80  N.  E.  676,  aflf'g  113  App.  Div.  913,  100 
N.  Y.  Supp.  1122,  47  Misc.  427,  94  N.  Y.  Supp.  260. 

A  trust  for  the  life  of  a  grantor,  is  valid;  but  a.  power  given 
to  the  trustee  to  convey  to  children  after  the  life  of  the  grantor, 

is  only  valid  as  a  power  in  trust.  During  the  life  of  the  grantor, 
the  children  have  no  title,  as  it  is  in  the  trustee;  and  they  are 
not  necessary  parties  to  a  foreclosure  suit. 

Townshend  r.  Fcommer,  125  N.  Y.  446,  26  N.  E.  805. 

"The  sections  of  the  Revised  Statutes  which  take  away  the 
nominal  title  and  vest  it  in  the  beneficiary  intended  do  not  apply 

to  a  case  where  the  grantee  has  himself  a  beneficial  interest  in 
the  grant  and  is  something  more  than  the  holder  of  the  mere 
nominal  title.**  Suqh  is  the  case  of  a  member  of  an  unincor- 
porated association,  taking  title  in  trust  for  it. 

King  V.  Townshend,  141  N.  Y.  358,  36  N.  E.  613. 

Upon  the  incorporation  of  the  association,  in  such  a  case,  the  trustee 
holds  for  the  benefit  of  the  corporation  and  should  declare  su^h  trust  of 
record. 

A  declaration  by  a  grantee  that  he  holds  title  to  premises  for 
another,  vests  title  in  that  other. 

Wendt  V.  Walsh,  164  N.  Y.  154,  58  K.  E.  2. 
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But  soch  a  deidaiution  made  twenty-five  yean  aft^ 
took  title,  if  it  is  not  a  valid  trust,  cannot  operate  as  a  grant  or 
conveyance,  unless  it  declares  that  the  grantee  took  title  for  the 
use  of  the  beneficiary. 

Ludlow  ▼.  St  Johns  Church,  144  App.  Div.  207,  180  N.  Y.  Supp.  679,  rev'd 
on  ano.  ground  207  N.  Y.  689. 

*  17.  Of  personalty. 

''There  are  fonr  essential  elements  of  a  valid  tmst  of  per- 
sonal property:  (1)  A  designated  beneficiary;  (2)  a  designated 
trustee,  who  must  not  be  the  beneficiary;  (3)  a  fund  or  other 
property  sufficiently  designated  or  identified  to  enable  title 
thereto  to  pass  to  the  trustee;  and  (4)  the  actual  delivery  of  the 
fund  or  other  property,  or  of  a  legal  assignment  thereof  to  the 
trustee,  with  the  intention  of  passing  legal  title  thereto  to  him 
as  trustee. '* 

Brown  v.  Spohr,  180  N.  Y.  201,  209,  73  N.  E.  14. 

But  a  valid  tmst  to  pay  certain  beneficiaries  the  income  of  a 
fund,  may  be  created,  in  which  the  author  of  the  trust  is  him- 
self the  trustee,  and  also  retains  the  legal  title  to  the  fund. 

Locke  ▼.  Farmers'  Loan  k  Trust  Ca,  140  N.  Y.  136,  36  N.  B.  678. 
Millard  ▼.  Clark,  80  Hun  141,  148,  29  N.  Y.  Supp.  1012. 

A  tmst  of  personalty  may  be  created  by  parol,  and  is  not 
within  the  Statute  of  Uses  and  Trusts. 

Matter  of  Carpenter,  131  K.  Y.  86,  29  N.  E.  1006. 

A  formal,  or  even  a  written,  agreement,  is  not  necessary  to 
create  a  trust  in  money  or  personal  estate.  Any  declaration, 
however  informal,  evincing  the  intention  with  sufficient  clear- 
ness, will  have  that  effect. 

Day  V.  Roth,  18  N.  Y.  448,  468.      ^ 

Words  or  acts  mnst  be  imeqnivocal.^But  the  words  or  acts 
relied  on  to  create  the  trust,  must  be  unequivocal. 

Barry  v.  Lambert,  98  N.  Y.  800,  800. 

Locke  y.  Rings,  66  Hun  428,  489,  21  K.  Y.  fiupp.  624,  w^d  140  N.  Y.  186. 


*  See  alio  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Bd.,  Bk.  80,  pp.  9,  170. 
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When  a  person  delivers  a  sum  of  money  to  another,  with 
directions  to  expend  it  in  a  specific  manner,  a  valid  trust  is 
created. 

Todd  ▼.  Vaughan,  90  Hun  70,  35  N.  Y.  Supp.  467. 

A  trust  of  personalty  can  be  revoked  under  Personal  Property 
Law  (L.  1909,  eh.  45),  §  23. 

Cram  v.  Walker,  178  App.  Div.  804,  160  N.  Y.  Supp.  486. 

Trusts  of  personalty  for  three  lives,  are  invalid. 

Matter  of  Magnua,  179  App.  Diy.  359,  166  N.  Y.  Supp.  497. 

18.  Clothing  trustees  with  power  of  sale. 

AuTHOBiTY  OF  TRUSTEE  TO  SELL. — 1  R.  S.  730,  §  65,  prohibited  a 
trustee  from  selling  without  a  power  of  sale.  L.  1882,  ch.  275,  as 
amended  by  L.  1884,  ch.  26,  permitted  a  trustee  to  mortgage  upon  au- 
thorization of  a  supreme  court  justice.  L.  1886,  ch.  257,  permitted  a 
trustee  to  sell  upon  permission  of  court.  Amended  by  L.  1891,  ch.  209, 
and  L.  1895,  ch.  886. 

These  acts  were  repealed  by  the  former  Real  Property  Law;  and 
§§  85-87  of  that  act  permitted  a  trustee  to  sell,  mortgage  or  lease;  §  85 
was  amended  by  L.  1897,  ch.  136 ;  and  the  present  statutes  are  Real 
Property  Law,  §§  105-107. 

The  sale  of  a  trust  estate  under  L.  1886,  ch.  257,  must  be 
necessary  and  not  merely  advisable. 

Matter  of  Roe,  63  Hun  433,  6  N.  Y.  Supp.  464,  afTd  119  N.  Y.  609,  23  N.  E. 
1063. 

Trust  property  cannot  be  sold  under  former  Real  Property 
Law,  §  85,  to  pay  oflf  a  mortgage  thereon  executed  by  contingent 
remaindermen  who  might  never  get  the  absolute  interest. 

Matter  of  Mills,  28  App.  Div.  258,  60  N.  Y.  Supp.  995. 

In  Matter  of  Easterly,  202  N.  Y.  466,  96  N.  E.  122,  the  language 
of  the  opinion  tended  to  cast  a  doubt  upon  the  authority  of  the  court  to 
clothe  a  trustee  with  a  power  of  sale  under  Real  Property  Law,  §  107 ; 
but  the  court  expressly  disclaimed  any  such  intention,  upon  a  re-argu- 
ment of  the  case,  reported  in  204  N.  Y.  586,  97  N.  E.  399. 

Authority  of  trustee  to  mortgage. — ^In  1881  a  trustee  under  a 
trust  created  in  1858  obtained  authority  to  mortgage  the  land. 
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Upon  the  foreclosure  of  this  mortgage,  the  lower  courts  decided 
that  the  mortgage  was  void,  because  it  was  in  contravention  of 
1  E.  S.,  730,  §  65.  But  the  court  of  appeals  held  that  it  was  for 
the  courts  to  determine  whether  the  mortgage  was  in  contra- 
vention of  the  trust,  or  in  furtherance  of  it;  and  that  the  mort- 
gage was  valid. 

United  States  Trust  Co.  v.  Roche,  116  N.  Y.  120,  22  N.  £.  265. 

A  mortgage  by  a  trustee  may  be  made  on  leave  of  court,  under 
L.  1882,  ch.  275,  and  L.  1884,  ch.  26.  But  it  is  doubtful  if  this 
can  cover  the  rights  and  interests  of  persons  who  may  be  en- 
titled to  the  remainder  upon  the  expiration  of  the  trust.  But 
if  all  such  parties  are  joined  in  a  foreclosure  of  the  mortgage,  the 
court  acquires  jurisdiction  of  the  parties,  and  its  judgment  is 
binding  upon  them  and  everyone  else;  and  a  purchaser  at  the 
sale  gets  good  title. 

Goebel  ▼.  Iffla,  111  N.  Y.  170,  18  N.  E.  649. 

A  mortgage  made  by  a  trustee  under  L.  1886,  ch.  257,  under 
order  of  court,  must  be  for  the  benefit  of  the  trust  estate  only  and 
of  the  general  estate. 

Matter  of  Clarke,  59  Hun  557,  14  N.  Y.  Supp.  43,  affM  128  N.  Y.  658,  29 
N.  E.  145. 

A  mortgage  by  a  testamentay  trustee  to  improve  vacant  prop- 
erty, was  sustained  in  Boon  v.  Hall,  76  App.  Div.  520,  78  N.  Y. 
Supp.  557. 

Unprodactive,  under  former  Real  Property  Law,  §  85,  as 
amended  by  L.  1897,  ch.  136 ,  does  not  mean  productive  of 
nothing.  Realty  may  become  unproductive,  either  because  the 
income  has  decreased  while  the  value  has  remained  constant,  or 
because  the  value  has  increased  while  the  income  remains  con- 
stant. When  the  supreme  court  has  jurisdiction  to  authorize  the 
sale  of  lands  held  in  trust,  its  action  is  not  open  to  collateral 
attack. 

Wetwter  Realty  06.  ▼.  Delano,  135  App.  Div.  488,  120  N.  Y.  Supp.  440. 

Remaindermen  beneficiaries;  notice.— Beneficiaries,  in  the 
statute  covering  proceedings  brought  by  a  trustee  for  leave  to 
sell  real  estate,  and  providing  that  no  order  of  sale  shall  be 
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granted  unless  eight  days  notice  in  writing  be  served  on  ali 
beneficiaries  of  the  trust,  includes  remaindermen,  and  embraces 
every  possible  interest.  And  a  recital  in  the  order  that  the  life 
tenant  is  the  only  beneficiary,  is  not  sufficient  if  there  are  others. 
The  argument  that  the  notice  is  in  the  discretion  of  the  judge, 
and  that  he  required  no  notice,  is  carrying  the  doctrine  of  pre- 
sumption too  far. 

Duffy  V.  Durant  Land  Improvement  Co.,  78  Hun  314,  29  N.  Y.  Supp.  165. 

After  borns^  etc. — In  all  cases  of  passing  titles  tmder  proceedings 
for  the  sale,  mortgaging  or  leasing  of  real  property  under  the  Real  Prop- 
erty Law,  inquiry  should  be  made  right  up  to  the  time  of  closing, 
whether  any  new  persons  have  been  bom,  or  have  become  entitled  by 
devolution  of  title;  and  proof  should  be  obtained  that  there  are  no  such 
persons;  because  such  persons  would  not  be  found  by  the  proceedings, 
unless  brought  in. 

Consent  of  beneficiaries  and  remaindermen. — In  the  case  of  a 
trust  made  prior  to  March  30,  1897  (when  L.  1897,  ch.  136, 
went  into  effect),  it  is  necessary  to  have  the  duly  acknowledged 
consent  of  all  beneficiaries  and  remaindermen;  because  prior  to 
that  time,  the  order  was  not  binding  on  all  persons  made  parties. 
Remaindermen  after  trusts  were  not  absolutely  bound  by  the 
court  order. 

Losey  v.  Stanley,  147  N.  Y.  560,  42  N.  E.  8. 

This  consent  was  necessary  because,  prior  to  1897,  the  court  could 
only  authorize  the  sale  of  the  trust  estate,  and  not  the  remainders. 
Bui  L.  1897,  ch,  136,  provided  that  the  order  should  be  binding  on  all 
parties  who  did  not  appear  and  object;  and  L.  1907,  ch.  242,  in 
effect  April  30,  1907,  provided  that  it  should  be  binding  on  all  who  were 
made  parties. 

Under  former  Real  Property  Law,  §  87,  it  is  extremely  doubtful  if 
an  order  authorizing  a  mortgage  is  valid  as  to  adults,  without  their  ex- 
pressly  consenting  to,  or  joining  in,  the  mortgage. 

The  appellate  division,  second  department,  held  that  such  a 
mortgage  made  in  March,  1906,  did  not  bind  the  remainders. 

Baricer  ▼.  Barker,  172  App.  Diy.  245,  158  N.  T.  Supp.  418.    But  this  case 
was  overruled  hy  Matter  of  CDonnell,  221  N.  Y.  197,  116  N.  E.  1001. 
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Exchange  or  partition  of  real  estate,  or  a  proceeding  there- 
for, is  not  authorized  by  former  Real  Property  Law,  §§  85,  87. 

Von  Glahn  ▼.  Heini,  128  App.  Div.  167,  112  N.  Y.  Supp.  665. 

But  Real  Property  Law,  §  105,  subd.  2  was  amended  by  L.  1918, 
ch.  403,  m  effect  April  30,  1918,  by  adding  a  provision  for  exchange,  in 
case  the  adjoining  property  has  the  same  or  a  connecting  building. 

Remainders  and  equitable  conversion^ — ^Beal  Property  Law, 
§  107,  was  amended  by  L.  1918,  ch.  578,  to  cover  remainders  and 
equitable  conversion.  This  was  to  cover  the  point  raised  in 
Matter  of  Callahan,  220  N.  Y.  774, 116  N.  E.  1038. 

Real  Property  Law,  §  107,  even  as  amended  by  L.  1918,  ch.  578, 
does  not  cover  cases  where  the  remainder  is  to  the  api)ointee  of  a 
person  still  living. 

*  19.  General  i>owers  of  trustees. 

Repairs  and  improvements. — ^A  trustee  can  make  necessary  re- 
pairs on  the  trust  estate;  but  he  cannot,  unless  authorized  by  the 
instrument  creating  the  trust,  make  large  and  extensive  im- 
provements, or  erect  buildings.  And  if  he  does  make  such  im- 
provements, a  mechanic's  lien  filed  by  the  contractor,  is  not  en- 
forcible. 

Herbert  ▼.  Herbert^  67  How.  Pr.  333. 

Power  to  satisfy  mortgage. — ^A  trustee  holding  a  mortgage 
has  no  power  to  satisfy  it  before  it  becomes  due,  because  such 
an  act  is  in  contravention  of  the  trust;  especially  if  the  trust  is 
for  the  benefit  of  minors.  But  in  this  case  the  trustee  owned 
the  land,  and  satisfied  without  consideration. 

Kiredi  ▼.  Toiler,  143  N.  Y.  390,  3S  K.  E.  375. 

In  McPherson  v.  Rollins,  107  N.  Y.  316,  14  N.  E.  411,  the 
trustee  of  a  specified  security  for  the  benefit  of  minors,  satis- 
fied the  mortgage  before  it  was  due,  without  consideration. 
Held  invalid,  even  as  to  a  subsequent  purchaser  relying  on  the 
satisfaction  of  record. 


•  See  also  NOTE,  N.  Y.  Rpta.,  Bender  Annotated  Ed.,  Bk.  1,  p.  813,  Bk.  7,  p.  924, 
Bk.  30,  p.  232,  Bk.  32,  p.  868. 
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The  only  safe  way  to  take  a  satisfaction  piece  from  a  trustee  before 
the  mortgage  is  due,  is  either  to  pay  the  trustee  the  full  amount  of  the 
mortgage,  or  to  ascertain  as  a  fact  thai  this  has  been  done. 

Trustees  who  buy  real  estate  with  trust  funds  without  au- 
thority, take  title  as  individuals,  even  though  they  are  named 
in  the  conveyance  **a8  trustees/*  They  can  convey  good  title 
as  individuals  but  are  liable  to  account  to  the  cestuis  que  trus- 
tent  for  the  funds. 

Paolicchi  y.  American  Telephone  &  Tel.  Co.,  119  App.  Div.  609,  104  N.  1?. 
Supp.  162. 

Testamentary  trustees  making  an  unauthorized  purchase  of  real  es- 
tate, nevertheless  have  a  valid  legal  title  to  the  property,  which  they  can 
and  should,  convey;  and  on  which  they  can  take  back  a  valid  purchase 
money  mortgage. 

Declaration  of  deed^  a  mortgage. — Trustees  have  no  power  to  de- 
clare an  instrument  in  the  form  of  a  deed  to  their  grantor  a  mortgage. 

Application  of  trust  property  to  private  use.— A  mortgage 
given  by  a  trustee  to  secure  the  notes  of  a  corporation  of  which 
he  is  the  president  and  the  owner  of  a  large  part  of  the  capital 
stock  is  void,  as  being  an  attempt  to  apply  trust  property  to  a 
private  use. 

Boscowitz  T.  Held,  18  Misc.  674,  43  N.  Y.  Supp.  818,  aflTd  16  App.  Div.  306, 
44  N,  Y.  Supp.  136,  153  N.  Y.  666,  48  N.  E.  1104. 


20.  Under  new  Surrogate's  Practice  Act,  L.  1914,  ch.  443. 

Oath  and  bond. — Before  a  testamentary  trustee  can  act,  he  must 
file  his  official  oath  (Code  of  Civil  Procedure,  §  2568),  and  before 
acting,  he  must  give  a  bond  in  such  sum  as  the  surrogate  requires.  (Code 
of  Civil  Procedure,  §  2637.)     This  muM  be  examined  in  passing  titles. 

The  consent  of  a  trust  company  to  accept  the  appointment,  is  equivor 
lent  to  an  oath  and  bond.     (Code  of  Civil  Procedure,  §  2637.) 

Every  trustee,  whether  appointed  by  will  or  by  order  of  the  surrogate, 
must  execute  a  bond,  unless  the  will  expressly  directs  to  the  contrary, 
(Code  of  Civil  Procedure,  §  2639.)  This  does  not  apply  to  a  will 
executed  prior  to  Sept.  1,  1914.     (Code  of  Civil  Procedure,  §  2639.) 

The  appointment^  qualification  and  revocation  of  letters  of 
EXECUTORS  AND  TRUSTEES,  are  now  separate.     Where  the  same  person 
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i8  designated  in  the  wiU  as  executor  and  trvstee,  his  qualification  in  one 
capacity  does  not  entitle  him  to  act  in  the  other;  nor  does  a  decree  re- 
voicing  letters  testamentary  affect  his  powers  as  trustee  (Code  of  OivU 
Procedure,  §  2571),  except  in  certain  cases  (Code  of  Civil  Procedure^ 
§  2640),  where  such  relief  is  expressly  ashed  for. 

Appointment  op  successob. — Where  one  of  two  or  more  trustees, 
dies,  becomes  incompetent,  renounces  or  is  removed,  the  surrogate  may 
appoint  a  successor,  unless  contrary  to  the  will,  or  unless  all  the  bene- 
ficiuries  waive.    (Code  of  Civil  Procedure,  §  2638.) 

A  QUALIFYING  TBUSTEE  MAY  EXEBCISB  THE  POWEES  givCn  in  the  WtU, 

the  same  as  if  the  others  had  joined. 

A  successob  TBUSTEE  HAS  THE  SAME  powEBs  as  to  real  estate,  as  the 
original  trustee,  unless  contrary  to  the  express  provisions  of  the  wUl. 
(Code  of  Civil  Procedure,  §§  2694,  2696.) 


21.  Quantity  of  estate  taken. 

Takes  such  estate  only  as  necessary  for  purposes  of  tmst.— A 
trustee  of  real  estate  takes  as  large  an  estate  as  is  necessary  for 
the  purposes  of  the  trust,  and  no  more. 

Norton  ▼.  Norton,  4  Super.  (2  Sandf.)  296. 

**The  rule  at  common  law,  as  well  as  by  statute,  is  that  the 
trustee  takes  that  quantity  of  interest  only  which  the  purposes 
of  the  trust  require,  and  the  instrument  creating  it  permits.  The 
legal  estate  is  in  the  trustee  so  long  as  the  execution  of  the  trust 
requires  it,  and  no  longer,  and  then  it  vests  in  the  person  bene- 
ficially entitled.'* 

Nicoll  V.  Walworth,  4  Dcnio  886,  888. 

Vesting  in  trustee.— The  provisions  of  1  B.  S.,  729,  §  60,  de- 
claring that  every  valid  express  trust  shall  vest  the  whole  estate 
in  the  trustee,  does  not  apply  to  estates  in  remainder  to  take 
eflfect  on  the  termination  of  the  trust.  The  appointment  by  the 
court  of  the  beneficiary  as  trustee  in  place  of  a  deceased  testa- 
mentary trustee,  does  not  extinguish  the  trust 

Lofley  ▼.  Stanley,  147  N.  Y.  600,  42  N.  E.  8. 


Digitized  by 


Google 


1184  PRACTICAL  REAL  ESTATE  LAW. 

22.  Renunciation  and  removal  of  trustee. 

Parties  in  action  for  removal — ^In  an  action  for  the  removal' 
of  a  trustee  all  persons  interested  in  the  trust,  including  re- 
maindermen, are  not  only  proper  but  necessary  parties. 

Elias  V.  Schweyer,  13  App.  Div.  336,  43  N.  Y.  Supp.  66. 

Trustee  cannot  resign  merely.— A  trustee,  after  he  has  ac- 
cepted the  trust,  cannot  discharge  himself  by  a  resignation 
merely.  He  must  either  be  discharged  by  a  special  provision  in 
the  trust  instrument,  or  by  order  of  court,  or  with  the  general 
consent  of  all  the  persons  interested  in  the  execution  of  the 
trust. 

Gniger  ▼.  Halliday,  11  Paige  814. 

By  consent  of  all  parties. — ^*^A  trustee  may  be  relieved  from 
his  oflSce  by  the  consent  of  all  parties  interested,  without  the  de- 
cree of  a  court,  even  if  the  instrument  of  trust  is  silent  upon  that 
subject.  But  the  transaction  operates  rather  as  an  estoppel  of  the 
cestui  que  trust  than  as  an  affirmative  transfer  of  power. '* 

Perry  on  Trusts  (4th  ed.),  pp.  370,  371,  §  286. 

Trustee  cannot  accept  after  renunciation. — ^When  one  trustee 
refuses  to  accept  the  trust,  and  executes  a  formal  renunciation 
thereof,  he  cannot  afterwards  accept  and  execute  the  trust;  and 
the  court  has  no  authority  to  appoint  him  a  new  trustee  in  con- 
junction with  a  trustee  originally  appointed  and  acting. 

Matter  of  Van  Schoonhoven,  6  Paige  669. 

Neglect  to  accept  for  twenty  years. — ^A  testamentary  trustee 
who  neglects  to  accept  and  qualify  for  twenty  years,  must  be 
deemed  to  have  renounced. 

Matter  of  Robinson,  37  N.  T.  261. 

23.  Reservation  of  i>ower  of  revocation. 

A.  trust  instrument  may  contain  a  valid  power  of  revocation 

by  the  settlor  of  the  trust  if  the  rights  of  creditors  are  not  in- 
volved. 

Von  Hesse  v,  Mackaye,  186  N.  Y.  114,  32  N.  E.  616. 

Schreyer  v.  Schreyer,   101   App.  Div.  466,  91  N".  Y.  Supp.   1065,  afTd   188 

N.  Y.  656. 
Van  Cott  V.  Prentice,  104  N.  Y.  45,  10  N.  E.  257. 
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And  a  grantor  in  a  trust  deed  may  reserve  a  qualified  power  of  revoca- 
tion, and  the  right  to  take  a  portion  of  the  property  out  of  the  trust,  tvith 
the  consent  of  the  trustee. 

24.  Resulting  trnsts. 

Resulting  trusts  were  abolished  by  1  R.  S.,  728,  §  51;  but 
§  53  contains  this  saving  clause:  **The  provisions  of  the  pre- 
ceding fifty-first  section  shall  not  extend  to  cases  where  the 
alienee  named  in  the  conveyance,  shall  have  taken  the  same  as 
an  absolute  conveyance,  in  his  own  name,  without  the  consent 
or  knowledge  of  the  person  paying  the  consideration,  or  where 
such  alienee,  in  violation  of  some  trust,  shall  have  purchased 
the  lands  so  conveyed,  with  monies  belonging  to  another  per- 
son.'^ 

Bufilftlo  N.  T.  ft  Erie  R.  R.  Co.  v.  LanipBon,  47  Bait>.  583,  646. 
Schierioh  v.  Schierloh,  148  K.  Y.  108,  42  K.  E.  4W, 

The  Revised  Statutes  do  not  permit  a  resulting  trust  where 
one  person  pays  the  purchase  money  and  takes  title  in  the  name 
of  another,  except  in  favor  of  the  creditors  of  the  person  who 
pays  the  purchase  money.  (1  B.  S.,  728,  §§  51-53.)  But  the  per- 
son to  whom  the  conveyance  is  given,  is  entitled  to  the  premises 
absolutely. 

Norton  ▼.  Stone,  8  Paige  222. 

A  resulting  trust  is  allowed  in  favor  of  a  religious  corporation. 

The  act  of  1813  may  be  regarded  as  an  amendment  of  the  Statute 
of  Frauds,  excepting  religious  societies  from  the  provisions  re- 
quiring declarations  of  trust  to  be  in  writing. 

Voorhees  y.  PresbTtenan  Ch.  of  AmBterdam,  8  Barb.  135,  aif' d  17  Barb.  103. 

25.  Manner  of  sale. 

When  a  trust  deed  designates  the  manner  in  which  a  trust 
estate  is  to  be  sold,  the  trustee  cannot  convey  any  title  except  in 
the  manner  so  provided. 

O'Connor  ▼.  Waldo,  83  Hun  489,  31  N.  Y.  Supp.  1106,  afTd  158  N.  Y.  672. 

Power  to  convey  only  on  happening  of  condition  precedent  or 
subsequent. — A  purchaser  of  land  from  a  tmstee  with  power  to 
75 
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convey  only  on  the  happening  of  an  event  which  is  a  condition 
precedent,  must  ascertain  at  his  peril  whether  the  condition  has 
been  fulfilled.  And  this  is  so  even  though  the  deed  recites  per- 
formance of  the  condition.  It  is  otherwise  with  a  condition  sub- 
sequent. 

Griswold  ▼.  Perry,  7  LaiiB.  08. 

A  condition  attached  to  a  power  of  sale  in  a  trust  deed,  that 
the  trustee  shall  only  sell  by  and  with  the  consent  of  the  grantor^ 
manifested  by  his  joining  in  the  conveyance,  is  valid;  and  if  no 
provision  is  made  for  the  execution  of  the  power  in  case  of  the 
death  of  the  grantor,  it  is  extinguished  by  his  death. 

Kissam  v.  Dierkes,  49  K.  T.  602. 

/In  a  trust  deed  giving  the  trustee  power  to  sell  whenever  directed  to 
do  so  by  the  beneficiary  in  writing  under  her  hand  and  seal,  if  no  power 
of  sale  is  reserved  in  favor  of  the  beneficiary,  a  deed  by  the  beneficiary 
and  her  husband  alone,  is  not  sufficient. 

26.  Power  of  sale. 

After  termination  of  trust. — Testamentary  trustees  with  a 
power  of  sale  can  sell  even  after  the  termination  of  the  trust;  as 
they  are  still  vested  with  a  naked  power  of  sale  for  the  purpose 
of  distribution,  as  directed  by  the  will. 

Faile  v.  Crawford,  30  App.  Div.  636,  52  N.  Y.  Supp.  3«3. 

And  a  power  of  sale  may  be  exercised  to  divide  the  property  after  the 
termination  of  the  trust,  so  as  to  cut  off  a  conveyance  of  an  undivided 
share,  even  though  the  will  fails  to  direct  the  trustees  to  distribute. 

In  the  case  of  an  invalid  trust  a  title  may  be  passed  through  the 
exercise  of  a  power  of  sale  by  the  trustees,  only  in  case  such  power  is  - 
exercised  before  the  illegal  portion  of  the  trust  comes  into  being.  There 
are  many  reported  cases  where  the  courts,  with  all  of  the  interested  par- 
ties before  them,  have  lopped  off  the  invalid  portions  of  a  trust  on  the 
ground  that  such  lopping  did  not  destroy  the  testamentary  scheme;  but 
examiners  of  titles  lack  such  power. 

The  general  rule  is  that  a  power  of  sale  in  executors  falls  with 
a  void  trust. 

Hagemeyer  v.  Saulpaugh,  97  App.  I>iv.  636,  90  If.  Y.  Supp.  228. 
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No  necessity  for  oonveyance  to  heirs  or  remainderman  on 
termination  of  trust. — ^'^AU  trusts  end  when  the  purpose  for 
which  they  have  been  created  has  been  performed/'  Burke  v 
O'Brien,  115  App.  Div.  574,  100  N.  Y.  Supp.  1048.  1  B.  S.,  730, 
§  67  provides  that  *^when  the  purposes  for  which  an  express 
trust  shall  have  been  created  shall  have  ceased,  the  estate  of 
the  trustees  shall  also  cease.'' 

Watkina  ▼.  Reynolds,  123  N.  Y.  211,  25  N.  E.  822. 

A  trust  to  hold  for  the  life  of  one,  and  upon  his  death  to  con- 
vey to  his  heirs,  terminates  on  the  death  of  the  life  tenant;  and 
no  conveyance  to  the  heirs  is  necessary  to  vest  title  in  them. 

Watkins  ▼.  Reynolds,  123  N.  Y.  211,  26  N.  K  822. 

But  as  to  peronalty,  delivery  is  necessary  in  order  to  vest  title 
in  the  remainderman. 

Davison  ▼.  Tarns,  30  Misc.  166,  63  N.  Y.  Supp.  828. 

The  fact  that  it  is  provided  that  the  trustees  should  con- 
vey the  real  estate  to  the  persons  appointed,  does  not  prolong  the 
trust;  nor  does  it  operate  to  convert  the  property  so  passing, 
into  personalty. 

Phoenix  v.  Livingston,  101  N.  Y.  461,  6  N.  E.  70. 
Roosevelt  v.  Van  Allen,  81  App.  Div.  1,  62  N.  Y.  Supp.  304. 

'*A  conveyance  may  be  desirable  as  completing  a  chain  of 
title,  but  it  is  not  an  absolute  necessity.  ^^ 

Chisolm  V.  Hamerslcy,  114  App.  Div.  666,  669,  100  N.  Y.  Supp.  38. 

Majority  of  trustees  can  act. — The  general  rule  requires  all 
trustees  to  act  in  conveying  real  estate;  but  a  majority  can 
act,  if  the  will  or  other  trust  instrument  so  provides. 

Cmne  v.  Decker,  22  Hun  462. 

Additional  security. — A  trustee  appointed  by  the  court,  who  is  re- 
quired by  the  decree  to  make  application  to  the  court  to  fix  the  addir 
tional  amount  of  security  if  any,  to  be  given,  before  receiving  the  pro- 
ceeds of  any  sale,  cannot  convey  a  marketahle  title  without  complying 
with  the  terms  of  the  decree;  though  his  deed  will  convey  the  legal  title. 
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If  he  has  so  conveyed,  an  order  must  he  obtained,  on  notice  to  all  por- 
ties,  either  fixing  additional  security j  or  dispensing  with  it. 

When  a  trustee  sold  real  estate  and  took  back  a  purchase 
money  mortgage  for  the  whole  purchase  price,  the  sale  was  set 
aside  on  the  ground  that  such  a  sale  was  not  for  the  best  interest 
of  the  trust  estate;  because  it  imposed  the  risk  of  impairment  of 
the  security  from  possible  depreciation  in  value  of  the  land,  and 
deprived  it  of  any  benefit  arising  from  enhancement  of  value. 

Winalow  v.  Miller,  10  App.  Div.  406,  41  N.  Y.  Supp.  1073. 

As  investment  of  surplus  proceeds  of  sale  of  other  real 
estate. — It  is  questionable  whether  a  trustee  with  power  of  sale 
over  property  conveyed  to  him  in  the  original  trust,  has  power 
to  sell  real  estate  purchased  (by  his  precedessor)  as  an  author- 
ized investment  of  surplus  proceeds  of  sale  of  other  real  estate. 
It  was  held  that  his  power  to  sell  such  real  estate  was  so  doubt- 
ful as  to  render  the  title  unmarketable. 

Hatt  V.  Hagaman,  12  Misc.  171,  33  N.  Y.  Supp.  6. 

Title  taken  in  name  of  third  party. — When  a  trustee  with  a 
power  of  sale  procures  a  title  to  be  taken  in  the  name  of  a  third 
party,  and  procures  him  to  execute  deeds  to  purchasers,  such 
acts,  though  irregular  and  even  criminal,  constitute  a  valid 
execution  of  the  power  of  sale,  and  the  purchasers^  titles  are 
good. 

D^  BoU  ▼.  Barker,  4  Hun  80. 

Leases. — ^A  trustee  with  a  power  of  sale  cannot  lease  for  an 
absolute  term  of  years,  but  only  for  the  duration  of  the  trust 
estate.  Nor  can  he  insert  in  a  lease  a  valid  option  to  the  lessee 
to  buy  during  the  term;  for  an  option  is  neither  a  contract  of  sale 
nor  an  exercise  of  a  power  of  sale. 

Matter  of  Armortr  Board,  29  Misc.  174,  60  N.  Y.  Supp.  882. 

A  testamentary  power  of  sale  applies  to  a  separate  share  set 
apart  in  trust. 

Lahey  ▼.  Kortright,  132  N.  Y.  460,  80  N.  E.  989. 

A  testamentary  trustee  with  power  of  sale  is  without  power  to  admit 
ihat  a  deed  by  his  testator  was  only  a  mortgage. 
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'^27.  Requisites. 

To  constitute  a  valid  express  trust,  three  things  are  necessary, 
viz.:  a  trustee;  a  beneficiary  (other  than  the  trustee);  and 
property;  and  without  each  of  the  three,  a  trust  cannot  exist. 

Rose  V.  Hatch,  125  N.  Y.  427,  432,  26  N.  E.  467. 
Greene  v.  Greene,  125  N.  Y.  506,  510,  26  N.  E.  739. 

How  created. — ^A  trust  of  real  property  must  be  created  by  a 
writing  subscribed  by  the  party  creating  the  trust,  and  not  by 
parol. 

Real  Property  Law,  §  242. 

Cook  V.  Barr,  44  N.  Y.  156. 

Hill  ▼.  Warsawski,  93  App.  Div.  198,  87  N.  Y.  Supp.  551. 

There  can  be  no  trust  created  of  lands,  either  at  common  law 
or  by  statute  (except  such  as  arise  by  operation  of  law),  unless 
the  writing  contains  a  proper  declaration  of  trust;  and  the  writ- 
ing must  declare  what  the  trust  is,  its  nature,  and  the  terms  and 
conditions  of  it  must  suflBciently  appear. 

Dillaye  ▼.  Greenough,  45  N.  Y.  438. 

Where  the  trust  is  in  substance  indicated,  the  law  will  imply 
a  formal  delegation  of  it. 

Brewster  v.  Striker,  2  K  Y.  19. 

A  trust  is  not  invalidated  by  imposing  trust  duties  on  ''execu- 
tors." They  must  be  regarded  as  trustees  rather  than  executors. 
Their  duties,  not  what  they  are  called,  is  the  test. 

Mee  V.  Gordon,  187  N.  Y.  400,  80  N.  E.  353,  rev^g  104  App.  Div.  520,  93  N.  Y. 
Supp.  675. 

Designating  the  trustee  as  ''attorney,"  is  sufficient. 

Mersereau  v.  Bennett,  124  App.  Div.  413,  418,  108  N.  Y.  Supp.  868. 


28.  Survivor. 
When  one  of  several  trustees  refuses  to  accept  the  trust,  the 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  6k.  20,  p.  485. 
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whole  estate  vests  in  the  others,  just  as  if  he  were  dead  or  had 
not  been  named  as  trustee. 

King  V.  Donnelly,  5  Paige  46. 

The  same  result  does  not  follow  when  one  of  several  trustees 
resigns  or  is  discharged  from  oflSce.  The  survivors  have  not  the 
power  to  execute  the  trust  alone,  imless  the  creator  of  the  trust 
authorized  its  execution  by  a  part  of  the  trustees  only.  If  the 
court  appoints  a  new  one  in  his  place,  it  may  be  otherwise. 

Matter  of  Van  Wyck,  1  Barb.  Ch.  665. 

Where  one  of  five  trustees  becomes  a  lunatic,  the  remaining 
trustees  cannot  act,  as  the  survivors  might  do  in  case  of  the 
death  of  one  of  their  number;  but  it  is  the  duty  of  the  lunatic's 
co-trustees  to  apply  for  his  removal  and  for  the  appointment  of 
another  in  his  stead. 

Baacom  v.  Weed,  53  Misc.  496,  106  N.  Y.  Supp.  459. 

29.  Trustee  and  beneficiary  cannot  be  same  person^ 

No  legal  trust  created. — ^Where  the  beneficiary  is  the  sole 
trustee,  no  legal  trust  is  created. 

Greene  v.  Greene,  126  N.  Y.  606,  26  N.  E.  739. 

'*It  is  a  general  and  well-settled  provision  of  law  that  the 
oflSce  of  trustee  and  beneficiary  may  not  be  united  in  the  same 
person,  as  the  two  interests  are  incompatible.'' 

Matter  of  Radam  Microl)e  Killer  Co.,  110  App.  Div.  329,  97  N.  Y.  Supp.  76. 

Devisee  takes  legal  estate. — If  an  estate  is  left  to  one  in  trust 
to  apply  the  income  to  himself,  the  gift  is  not  void;  but  the  de- 
visee takes  a  legal  instead  of  an  equitable  estate. 

Major  V.  Major,  177  App.  Div.  102,  163  N.  Y.  Supp.  926. 

But  in  a  trust  of  personalty,  there  is  an  active  duty  imposed 
upon  the  trustee  to  preserve  it  for  the  remaindermen;  and  for 
their  benefit  the  life  beneficiary  can  act  as  trustee. 

Robertson  v.  De  Brulatour,  111  App.  Div.  882,  902,  98  N.  Y.  Supp.  16,  aff'd 
188  N.  Y.  301,  80  N.  E.  988. 

One  of  trustees  beneficiary. — The  fact  that  one  of  several 
testamentary  trustees  is  one  of  the  beneficiaries  under  the  trust, 
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does  not  incapacitate  him  from  acting  as  trustee.  He  can  act 
freely  as  to  the  other  beneficiaries;  and  as  to  himself,  his  co- 
trustees can  exercise  the  control  and  judgment  improper  for 
him;  and  in  case  they  decline  to  act,  the  court  may  either  supply 
their  place,  or  act  itself. 

Rogers  v.  Rogers,  111  N.  Y.  228,  18  N.  E.  636. 
POWBB  OF  SALE  EXECUTED  BY  SOLE  TRUSTEE  WHO  IS  BENEFICIARY. 

In  1903  considerable  trovhle  in  real  estate  titles  was  caused  by  the  deci- 
sion in  Haendle  v.  Stewart,  84  App.  Div.  274,  82  N.  Y.  Bupp.  823, 
which  held  thai  a  power  of  sale  executed  by  a  sole  executor  who  is  a 
beneficiary,  makes  an  unmarketable  title.  This  was  followed  in  Hilton 
V,  Sowenfeld,  53  Misc.  152,  104  N.  Y.  Supp.  942,  bui  the  courts  soon 
began  to  limit  the  application  of  the  principle  laid  down  in  these  cases, 
and  finally  abolished  it  altogether. 

The  Haendle  v.  Stewart  principle  was  first  limited  to  a  case 
where  there  was  a  sole  surviving  trustee,  and  the  original  power 
was  left  to  more  than  one  trustee;  and  it  was  held  that  the  sole 
trustee  can  be  the  sole  beneficiary,  if  the  will  so  provides. 

Odell  ▼.  Claussen,  120  App.  Div.  636,  104  N.  Y.  Supp.  1104. 

Then  it  was  held  that  the  principle  of  the  Haendle  case  did 
not  apply  where  the  two  executors  qualified  and  acted  until 
one  died;  and  the  survivor,  who  was  the  sole  beneficiary,  con- 
veyed; because  she  was  bound  to  hold  and  preserve  the  property 
for  the  remaindermen. 

Doscher  v.  Wyckoflf,  63  iMisc  414,  113  N.  Y.  Supp.  666,  aflf'd  182  App.  EKv. 
139,  116  N.  Y.  Supp.  380. 

Finally  the  principle  was  overruled  by  Weeks  v.  Frankel,  197  N.  Y. 
304,  90  N.  E.  969.  It  is  no  longer  an  objection  to  a  title  that  it  is  made 
through  the  deed  of  a  sole  beneficiary  who  became  sole  acting  trustee, 
although  other  additional  trustees  had  been  named  in  the  instrument 
creating  the  trust;  and  without  prior  examination  of  the  transaction  by 
the  court  or  confirmation  thereof.  _ 

But  in  such  a  case,  since  his  duties  as  trustee  and  his  interest 
as  beneficiary  may  conflict,  it  is  the  duty  of  the  court  to  assume 
control  of  his  actions. 

Irving  V.  Irving,  21  lifisc.  748,  47  N.  Y.  Supp.  1062. 
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TURNPIKE. 

(See  Streets.) 


UMPIRE. 

(See  Arbitration.) 


*  UNBOENS. 

(See  Accounting.) 

Status  of  unborn  child. — ^An  unborn  child,  after  conception,  ia 
considered  to  be  in  esse  for  the  purpose  of  enabling  it  to  take  an 
estate,  or  for  any  other  purpose  which  is  for  the  benefit  of  the 
child,  if  it  should  be  bom  alive.  But  as  respects  the  rights  of 
others  claiming  through  the  child,  if  it  is  bom  dead,  or  in  such 
an  early  stage  of  pregnancy  as  to  be  incapable  of  living  (and 
within  the  first  six  months,  it  is  presumed  to  be  so  incapable),  it 
is  to  be  considered  as  if  it  had  never  been  bom  or  conceived. 

Marsellis  v.  Thalhimer,  2  Paige  35. 

Power  of  sale  ineffectual  to  out  off  interests  of  unborn. — 
Upon  a  conveyance  of  an  undivided  interest  to  one  for  life,  with  a  con- 
tingent remainder  to  unborn  children,  with  ordy  a  provision  for  the  sale 
of  the  property  by  the  parties  to  the  instrument,  the  power  of  sale  is 
ineffectual  to  cut  off  the  interests  of  the  unboms;  and  the  only  way  to 
make  title,  during  the  lifetime  of  the  life  tenant,  is  through  a  partition 
action. 

The  rights  of  unborn  persons  under  a  will  which  does  not  con- 
tain a  power  of  sale,  can  only  be  cut  oflf  by  judicial  proceedings. 

Heflbberd  v.  Leae,  107  App.  Div.  426,  96  N.  Y.  Supp.  333. 

A  judgment  and  sale  in  partition,  only  concludes  the  contin- 
gent interests  of  persons  not  in  esse  when  it  provides  for  and  pro- 


'  See  also  Schouler  on  Wills  (6tli  ed.). 
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tects  such  interests  by  substituting  the  fnnd  derived  from  the 
sale  of  the  land,  in  place  of  it;  and  preserving  the  fund  to  the 
extent  necessary  to  satisfy  such  interests. 

Monarque  y.  Mbnarque,  80  N.  T.  320. 

But  when  the  persons  not  in  esse  could  not,  by  the  adjudica- 
tion, have  had  any  interest,  then  the  defendants  actually  in  esse 
represented  the  whole  title. 

Kent  y.  ChvLtch  of  St.  Michael,  136  N.  Y.  10,  32  N.  E.  704. 

When  unborn  persons  are  adjudged  to  have  no  interest  in  the 
land,  their  interests  need  not  be  provided  for  in  a  partition  judg- 
ment under  2  R.  S.,  326,  §  55  (now  Code  of  Civil  Procedure, 
§  1572) .  If  virtual  or  vicarious  representation  of  unborn  persons 
could  not  be  had  in  construing  a  will,  titles  to  real  estate  would 
be  indefinitely  tied  up;  and  any  other  rule  would  be  against  pub- 
lic policy. 

Fox  y.  Fee,  24  App.I>iy.  314,  40  N.  Y.  Supp.  292. 
Williams  y.  BaJikhead,  19  Wallace  503,  571. 

When  living  owners  represent  whole  estate. — ^Where  an  estate 
is  vested  in  persons  not  living,  subject  only  to  the  contingency 
that  persons  may  be  bom  who  will  have  an  interest  therein,  the 
living  owners  of  the  estate  for  all  purposes  of  any  litigation 
in  reference  thereto,  and  affecting  the  jurisdiction  of  the  courts 
to  deal  with  the  same,  represent  the  whole  estate,  and  stand,  not 
only  for  themselves,  but  for  the  persons  unborn.  This  is  a  rule 
of  convenience  and  almost  of  necessity.  The  rights  of  unborn 
persons  are  sufficiently  cared  for,  if,  when  the  estate  shall  be 
sold  under  a  regular  and  valid  judgment,  its  proceeds  take  its 
place,  and  are  secured  in  some  way  for  such  persons. 

Kirk  y.  Kirk,  137  N.  Y.  610,  33  N.  E.  662. 

Keat  y.  Church  of  St.  Michael,  136  N.  Y.  10,  17,  18,  32  N.  E.  704. 

Bound  by  action  construing  will.— Unborn  children  who  would 
have  a  common  and  similar  interest  with  persons  in  esse  who 
are  parties  to  the  action,  are  bound  by  the  judgment  in  an  action 
construing  a  will,  to  which  all  the  persons  in  esse  are  parties. 

Tonnele  y.  Wetmore,  195  N.  Y.  436,  88  N.  E.  1068,  rey'g  124  App.  Dfy.  686, 
100  K.  Y.  8itpp.  840. 
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When  an  unborn  child  is  not  cut  off  by  f  oredosure,  he  must 
tender  the  amount  of  the  mortgage  debt,  before  ejectment  will 
lie.  The  purchaser  at  the  foreclosure  sale,  becomes,  as  to  him, 
an  assignee  of  the  mortgage,  and  a  mortgagee  in  possession. 

Lunny  v.  McClellan,  116  App.  Div.  473,  101  N.  Y.  Supp.  812. 


*  UNINCORPORATED  ASSOCIATIONS. 

When  partnerships. — ^An  unincorporated  association  consist- 
ing of  seven  or  more  members,  is  a  partnership,  and  not  a  cor- 
poration or  a  corporation  sole. 

Brooks  V.  Hoey,  18  Civ.  Proc.  R.  98,  8  N.  Y.  Supp.  103. 

'*In  this  state,  personal  responsibility,  to  the  full  extent  of  in- 
debtedness to  third  parties,  can  only  be  avoided  by  the  persons 
constituting  any  association,  when  they  become  a  corporation,  or 
a  quasi  corporation.  Companies,  or  societies,  which  are  not 
sanctioned  expressly  by  the  legislature,  pursuant  to  some  gen- 
eral or  special  law,  are  nothing  more  than  ordinary  partner- 
ships; and  the  laws  respecting  them  are  the  same.*'  So  held  of 
an  association  to  establish  a  scientific  journal,  where  all  the  de- 
fendants signed  the  articles  of  association. 

Wells  v.  Gates,  18  Barb.  654,  566. 

Relations  with  members  and  outsiders. — The  constitution  and 
by-laws  of  a  voluntary  association  constitute  the  sole  rule  which 
governs  the  relations  between  the  association  and  its  members. 

Austin  y.  Dutcher,  56  App.  Diy.  303,  67  N.  Y.  Supp.  819. 

The  courts  lean,  in  controversies  between  members,  toward 
the  rules  governing  corporations;  but  in  controversies  with  out- 
siders, toward  the  rules  governing  partnership  and  agency. 

Ebbinghousen  v.  Worth  Club,  4  AW[>.  N.  a  300  (footnote). 
An  UNINOOBPOBATED  association  can  loan  its  MONET  ON  BOND  AND 

MOBTGAGE^  upoft  auihorizatton  to  its  trustees  to  make  the  investment; 
and  the  mortgage  should  be  taken  in  the  names  of  A.y  B.  &  C.  as  trus- 


*  See  also  Flero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919. 
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tees  of  the  associaiion.  Said  trustees  or  the  survivor  of  them,  and  their 
successors  in  office  can  assign,  satisfy  of  record  or  otherwise  deal  with 
said  mortgage. 

In  several  states. — ^An  incorporation  of  an  association  in  one 
state,  does  not  pass  to  the  corporation  the  title  to  the  property 
of  the  association  in  another  state,  without  an  acceptance  of 
such  incorporation  by  the  vote  of  its  members.. 

Koprucki  v.  Wojciechowaki,  73  Misc.  46,  130  N.  Y.  Supp.  736,  afif'd  151  App. 
Div.  949,  135  N.  Y.  Supp.  1122. 

''A  part  of  the  members  of  a  voluntary  organization  cannot 
bind  the  others  without  their  consent  before  the  act  which  it  is 
claimed  binds  them  is  done,  or  they,  with  full  knowledge  of  the 
facts,  ratify  and  adopt  it.  There  are  cases,  doubtless,  in  which 
the  act  done  is  so  clearly  in  furtherance  of  the  objects  for  which 
the  association  was  organized  that  all  will  be  presumptively 
bound  by  it." 

Sker  y.  Daniels,  66  Barb.  426,  432. 

Actions  by  and  against  unincorporated  associations,  are  pro- 
vided for  by  Code  of  Civil  Procedure,  §§  1919-1924. 

Actions  against  unincorporated  associations  must  be  brought 
against  all  of  the  members  (Code  of  Civil  Procedure,  §  1923),  or 
against  the  president  and  treasurer,  under  Code  of  Civil  Pro- 
cedure, §  1919.  In  no  event  can  it  be  brought  against  the  as- 
sociation as  a  corporation;  nor  is  service  upon  the  secretary  suf- 
ficient. 

Hanke  v.  Cigar  Makers'  I.  U.  of  A.,  27  Misc.  529,  68  N.  Y.  Supp.  412. 
Humbert  v.  Abeel,  7  Civ.  Proc.  R.  417. 

Title  can  be  divested  by  a  sale  on  execution  under  a  judgment  at- 
tained against  the  treasurer,  under  Code  of  Civil  Procedure,  §§  1919, 
1921. 


UNITED  STATES  COURT  JUDOBIENTS. 

(See  Judgment.) 
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UNITED  STATES  LANDS. 

Deeds  of  Hghthouse  properties  to  the  United  States,  to  bo 
executed  by  the  governor  and  recorded  by  the  secretary  of  state. 
An  abstract  of  each  deed  to  be  published  with  the  session  laws 
of  the  following  year. 

L.  1896,  ch.  391,  now  State  Law  (L.  1909,  ch.  59),  8§  50-57. 

Acquisition  of  land  in  cities  for  post-office  sites.— United 
States  authorized  to  acquire  by  purchase  or  condemnation  not 
over  two  acres  of  land  iji  any  city  for  a  post-office  site.  Juris- 
diction ceded  to  the  United  States  on  filing  in  the  office  of  the 
secretary  of  state  a  certified  copy  of  the  deed. 

L.  1899,  ch.  242,  amended  by  L.  1907,  ch.  375,  now  General  Municipal  Law 
(L.  1909,  ch.  29),  §210. 

Acquisition  of  land  by  the  United  States  for  fortification  pur- 
poses; which  includes  a  highway. 

L.  1907,  ch.  404,  now  Highway  Law  (L.  1909,  ch.  30),  §  235. 


*  UNKNOWNS. 

The  method  of  suing  unknowns  was  prescribed  in  Code  of  Civil 
Procedtcre,  §  1Y5,  which  is  now  Code  of  Civil  Procedure,  §  451. 

The  fact  that  some  of  the  unknown  heirs  might  be  infants,' 
does  not  invalidate  the  service. 

Wheeler  v.  Scully,  60  N.  Y.  667. 

Nor  does  the  fact  that  the  unknown  absentee,  and,  possibly, 
decedent,  had  brothers  and  sisters  who  are  known. 

Guyer  v.  Raymond,  8  Misc.  606,  29  N.  T.  Supp.  395. 

There  is  no  presumption  of  escheat  in  case  of  the  possible  death 
of  unknowns;  and  anyone  attempting  to  reject  a  title  because  the  people 

*See  also  Bliss'   Code  of   C^vil   Procedure    (6th   ed.)    and    Supplement,    1919; 
Parsons'  Code  of  Civil  Procedure. 
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of  the  state,  were  not  made  parties,  on  that  account,  must  prove  affimuh 
tively  the  fact  of  an  escheat, — an  almost  impossible  task. 

A  summons  addressed  to  unknown  owners  with  the  words 
**if  any"  is  not  objectionable,  and  does  not  invalidate  a  sum- 
mons otherwise  perfect. 

Abbott  V.  Curran,  08  N.  Y.  666. 

Identification  of  defendants  by  pbocbss  ssbvbs. — The  opinion 
in  Simon  v.  Underwood,  61  Misc.  369,  115  N.  Y.  Supp.  65,  in  so  far 
as  it  holds  that  the  process  to  be  served  must  contain  sufficient  informa- 
tion to  enable  a  process  server  to  recognize  the  defendant  {Code  of  Civii 
Procedure,  §  451),  is  unsound.  It  would  frequently  be  impossible  to 
obtain  such  information.  The  identification  intended  is  evidently  only 
such  as  ivill  tend  to  connect  him  with  the  subject  matter  of  the  action. 

The  word  ''unknown"  need  not  appear  in  the  designation  in 
the  summons,  if  it  substantially  appears  that  the  defendant  is 
unknown. 

Snyder  v.  Parexo,  151  App.  Div.  110,  136  N.  Y.  Supp.  960,  ard  206  N.  Y.  689. 

Care  should  be  taken  in  using  fictitious  names  for  unknowns,  to 
add  a  designation  of  all  others,  as  a  class;  as  the  rvumber  of  fictitious 
names  used  might  limit  the^  number  of  defendants  bound  by  the  judg- 
ment. 

But  held,  that  a  designation  by  fictitious  names,  followed  by 
the  statement  that  they  are  intended  to  designate  the  heirs  at 
law,  etc.,  does  not  limit  the  number  of  defendants. 

Snyder  v.  Parezo,  151  App.  Diy.  110,'  1S5  N.  Y.  Supp.  960,  aTd  206  N.  Y.  689. 

Who  included. — ^Unknown  parties  served  by  publication  do 
not  include  persons  not  intended  and  not  alleged  to  be  unknown. 

Moir  V.  Flood,  66  App.  Div.  544,  73  N.  Y.  Supp.  364. 

pABTiTioN. ACTION. — Unknown  owners  cannot  be  cut  off  in  a  partition 
action,  without  a  deposit  of  their  shares  in  court,  under  Code  of  Civil 
Procedure,  §  1582. 

In  serving  unknown  owners  by  publication  in  a  partition  action,  a 
description  of  the  property  must  be  published  in  the  notice  subjoined 
to  the  summons.    Code  of  CivU  Procedure,  §  1541. 

If  a  person  is  made  a  defendant  in  a  partition  action  as  an  un- 
known person,  this  is  an  admission  on  the  record  of  his  ex- 
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istence;  and  he  cannot  be  obliterated  from  the  record  by  being 
declared  by  the  judgment  to  be  dead.  Code  of  Civil  Procedure, 
§  1582  must  be  complied  with  in  such  a  case. 

Casey  v.  Casey,  19  App.  Div.  219,  45  N.  Y.  Supp.  877. 

Sufficient  description. — The  designation  of  an  unknown  de- 
fendant by  name,  and  also  persons  unknown,  having  an  interest 
in  the  premises,  being  described  as  his  wife  widow,  heirs  at  law, 
devisees,  grantees,  assignees  or  next  of  kin,  and  their  respective 
husbands  and  wives,  whose  names  are  unknown,  is  suflBcient. 

Moran  v.  Conoma,  69  Super.  (27  J.  &  S.)  101,  18  N.  Y.  Supp.  625,  aflTd  128 
K  Y.  591. 

The  following  is  a  peopeb  form  for  stating  unknown  persons 
IN  A  summons  in  a  REAL  ESTATE  ACTION :  JoJiu  Smith  V.  James  Jones, 
if  living;  and  "  Mary  *'  Jones,  his  wife  or  widow,  if  any,  the  name 
"Mary''  being  fictitious,  said  defendant's  real  first  name  being  urir 
known  to  plaintiff;  and  all  devisees  and  heirs  at  law  of  the  said  James 
Jones,  if  he  be  deceased;  and  also  all  persons  who,  by  purchase  or  in- 
heritance, or  otherwise,  have  or  claim  to  have  an  interest  in  the  premises 
described  in  the  complaint  herein,  derived  through  the  said  James  Jones, 
or  his  devisees  or  heirs  at  law,  or  through  any  of  them;  which  heirs  de- 
visees and  other  persons,  if  any  there  be,  and  their  names,  are  unknown 
to  the  plaintiff;  and  all  persons  who  are,  or  make  any  claim  whatever 
as,  executors  or  administrators  of  any  person  who  may  be  deceased,  and 
who,  if  living,  would  have  any  interest  in  the  premises  described  in  the 
complaint  herein,  derived  through  the  said  James  Jones,  or  his  devisees 
or  heirs  at  law,  which  persons,  if  any  there  be,  and  their  names  are  un- 
known to  the  plaintiff. 

A  shorter  form  :  John  Doe,  if  living;  Mary  Doe,  wife  of  said  John 
Doe,  the  name  Mary  being  fictitious,  the  true  name  of  said  defendant 
being  unknown  to  plaintiff;  and  generally  all  persons  claiming  under 
said  John  Doe,  if  deceased. 


UNTIL. 

(See  Construction.) 


USE. 

(See  Restrictive  Covenants.) 
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*  USURY. 


''To  constitute  a  asnrioas  contract  there  must  be,  1st,  a  loan, 
and  2d,  an  agreement  to  pay  illegal  interest;  and  it  is  essential 
to  the  nature  of  a  loan  that  the  thing  borrowed  is  at  all  events 
to  be  returned.  Where  the  principal  is  bona  fide  put  in  hazard  it 
is  no  loan;  and  it  is  no  usury  to  take  more  than  legal  interest. 
.  .  .  It  is  also  essential  to  the  nature  of  usury,  that  a  certain 
gain  exceeding  the  legal  rate  of  interest  is  to  accrue  to  the  lender 
as  a  consideration  for  the  loan.  If  the  gain  to  the  lender,  beyond 
the  legal  rate  of  interest,  is  made  dependent  on  the  will  of  the 
borrower,  as  where  he  may  discharge  himself  from  it  by  the 
punctual  payment  of  the  principal,  the  contract  is  not  usurious.*' 

Pomeroy  y.  Ainsworth,  22  Barb.  118,  124,  affd  see  22  Barb.  130,  note. 

Under  this  principle  a  release  clause  in  a  six  per  cent  mortgage,  with 
a  provision  for  thirty  days  additional  interest^  is  not  usurioiLs;  because 
the  additional  interest  is  not  absolutely  payable,  but  the  payment  of  it 
is  only  at  the  will  of  the  borrower. 

Who  may  set  up  defense. — ^**A  mere  stranger  cannot  insist 
upon  the  invalidity  of  an  usurious  security.*'  But  a  subsequent 
judgment  creditor,  can  do  so.  A  purchaser  of  the  equity,  who, 
by  the  terms  of  his  conveyance,  takes  the  premises  subject  to 
the  lien  and  payment  of  an  usurious  mortgage,  cannot  set  up  the 
defense  of  usury,  and  thus  obtain  an  interest  in  the  land  which 
the  mortgagor  never  agreed  or  intended  to  transfer  to  him. 

Post  V.  Dart,  8  Paige  639. 

Brown  ▼.  Jones,  89  Miac.  538,  162  N.  Y.  Sapp.  671. 

But  any  other  subsequent  grantee  can  interpose  the  defense  of 
usury  to  an  action  to  foreclose  a  mortgage  made  by  a  former 
owner. 

Chamberlain  v.  Dempsey,  22  Super.  (9  Bosw.)  212,  14  Abb.  Pr.  241. 


•See  also  Thomas  on  Mortgages  (3d  ed.) ;  Fiero  on  Special  Actions  (3d  ed.) 
and  Supplement,  1919;  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  5,  p.  193, 
Bk.  8,  p.  900,  Bk.  11,  p.  970,  Bk.  32,  p.  506. 
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The  uBuiy  defense  may  be  set  up  in  foreclosure  by  any  subse- 
quent lienor,  or  by  a  purchaser  on  the  foreclosure  of  any  sub- 
sequent lien. 

Knickerbocker  Life  Ins.  Co.  v.  Hill,  3  Hun  677,  16  AJ>b.  Pr.  N.  S.  321. 

Estoppel  certificate. — The  defense  of  usury  to  a  mortgage 
foreclosure,  is  precluded  by  an  estoppel  certificate  from  the  fee 
owner  to  the  assignee  of  the  mortgage,  before  the  assignee  pur- 
chases it. 

Dinkelspiel  t.  Franklin,  7  Hun  339. 

But  an  estoppel  certificate  is  useless,  where  the  transaction 
was  usurious,  and  the  mortgagee  was  originally  a  dummy  for  the 
assignee  who  knew  of  the  usury. 

Merwin  v.  Romonelli,  141  App.  Div.  711,  126  N.  Y.  Supp.  549. 

Usury  in  a  mortgage  will  not  affect  the  title  of  a  bona  fide 
purchaser  at  the  foreclosure  sale.  Although  the  statute  de- 
clares an  usurious  contract  void,  this  is  only  between  the  original 
parties,  and  in  a  suit  upon  the  usurious  instrument.  In  such  a 
case  the  purchaser  takes  under  a  new  contract;  and  the  defense 
of  usury  cannot  be  set  up  against  him.  This  is  an  exception  to 
the  general  rule  that  a  derivative  title  can  be  no  better  than 
that  from  which  it  is  derived. 

Jackson  y.  Heniy,  10  Johns.  185. 

But  usury  in  the  mortgage  will  taint  the  title  in  the  hands  of 
the  mortgagee  who  purchases  at  a  statute  foreclosure. 

Jackson  t.  Domlnick,  14  Johns.  435. 

A  bond  and  mortgage  may  be  sold  for  a  sum  less  than  the 
amount  due  thereon  without  violating  the  Statute  of  Usury. 

Jones  V.  Steinburgh,  1  Bari^  C9i.  250. 
White  V.  Turner,  1  Hun  623,  4  T.  &  C.  693. 

Commissians. — The  acceptance  by  the  lender  from  the  broker 
of  any  part  of  his  commission,  is  not  usury;  unless  it  was  taken 
for  the  purpose  of  evading  the  Usury  Law. 

Wheaton  v.  Voorhis,  53  How.  Pr.  819. 

But  the  taking  of  large  commissions  in  addition  to  legal 
interest,  may  be  a  device  to  cover  usury. 

Matter  of  Pishel,  198  Fed.  464,  117  C.  C.  A.  224. 
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Collecting  interest  on  a  six  per  cent,  mortgage  in  advance,  is 

not  usurious,  although  the  interest  so  paid  could  be  used  to 
collect  more  income, 

Marvine  v.  Hymers,  12  N.  Y.  223. 

(But  it  is  unsafe  to  rely  on  this  now.) 

The  word  borrower  in  the  Usury  Law  does  not  include  a 
legatee  or  executor  of  the  borrower;  and  the  legatee,  etc.,  must 
tender  the  amount  actually  borrowed,  before  bringing  suit. 

Buckmgham  v.  Corning,  91  N.  Y.  525. 

A  bond  and  mortgage  to  a  mutual  loan  association  is  not 
rendered  usurious  by  the  charging  of  interest  upon  the  par  value 
of  the  share,  instead  of  upon  the  sum  actually  advanced;  because 
the  interest  paid  is  the  mutual  property  of  the  shareholders,  and, 
the  higher  the  interest,  the  shorter  will  be  the  period  required 
to  complete  the  accumulation. 

citizens'  Mutual  Loan  &  Accumulating  Fund  Asen.  v.  Webster,  25  Barb.  293. 

A  State  banking  institution  does  not  forfeit  interest  only,  on 
usury,  by  L.  1870,  ch.  163,  §  1. 

Farmers'  Bank  of  Fayetteville  v.  Hale,  59  N.  Y.  53. 

Trust  companies  likewise,  under  Banking  Law  (L.  1914,  ch. 
369),  §  74. 

Usury  cannot  be  set  up  by  corporations;  and  assignees  and 
representatives  of  corporations  cannot  avail  themselves  of  a 
defense  from  which  the  corporations  are  excluded. 

Curtis  V.  Leavitt,  15  N.  Y.  9,  295. 

L.  1850,  ch.  172,  §  1,  provides  that  *'no  corporation  shall  here- 
after interpose  the  defense  of  usury  in  any  action.** 

This  statute  has  been  construed  to  mean  that  corporations 
cannot  recover  usurious  interest  paid  by  them. 

Butterworth  v.  O^rien,  16  How.  Pr.  608,  28  Barb.  187,  aflF'd  23  N.  Y.  276. 

But  indorsers  and  sureties  for  corporations  are  not  precluded 
from  making  the  defense;  because  they  are  liable  under  a  dif- 
ferent contract  from  their  principals. 

Hnngerford's  Bank  v.  Potsdam  A  Watertown  R.  Co.,  30  Barb.  626,  19  How. 
Pr.  39. 

76 
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The  distribution  of  surplus  charges  over  advertised  rates,  is 
safe,  provided  the  mortgage  is  not  foreclosed  during  the  distributive 
period. 

Interest  on  past  due  interest  is  not  u^uriou^  in  this  state;  but 
cannot  be  collected  without  a  special  agreement  therefor. 

The  practice,  in  making  building  loans^  of  charging  the  mort- 
gagor six  per  cent  interest  on  the  whole  amount,  from  the  date  of  the 
first  advance,  is  usurious. 

Upon  the  sale  of  a  mortgage  which  had  no  valid  inception,  at 
a  discount  of  ten  per  cent  to  a  bona  fide  purchaser  for  value, 
with  an  estoppel  certificate  from  the  owner  of  the  fee,  the  mort- 
gage can  only  be  enforced  for  the  ninety  per  cent,  the  amount 
actually  paid. 

Schanz  v.  Sotecheck,  167  App.  Div.  202,  162  N.  Y.  Supp.  851. 

Building  loan  mortgage. — Money  deposited  by  a  lender,  to  be 
used  on  a  buUding  loan  mortgage,  the  borrower  to  pay  six  per  cent  in- 
terest  on  the  whole  amount^  from  the  date  of  deposit,  and  before  advances 
are  made,  may  be  usurious,  in  spite  of  Vevier  v.  Covell,  87  N.  Y.  50, 
55.  The  only  cases  where  this  may  safely  be  done,  are  those  where  the 
mortgagors  are  corporations. 

The  usury  of  an  agent  is  not  that  of  the  principal,  without  his 
knowledge. 

St  John  V.  Fowler,  100  Miac.  150,  166  N.  Y.  Supp.  377. 

A  SEVEN  PER  GENT  BOND^  MADE  BETWEEN  PARTIES  IN  MlCIHGAN, 
SECURED  BY  A  MORTGAGE  ON  NeW  YoRK  STATE  PROPERTY,  is  not  USUri- 

ous  here  (seven  per  cent  being  allowed  in  Michigan)  y  even  though  as- 
signed to  a  New  York  man.  The  law  of  the  place  of  contract  covers 
personal  property. 

The  Usury  Statute  is  General  Business  Law  (L.  1909,  ch.  25), 
art.  25,  §§  3Y0-382. 

Interest  can  be  charged  up  to  six  per  cent  on  mortgage  loans, 
if  it  is  distributed  over  the  whole  period  until  due  dale. 

It  is  legal  for  the  borrower  to  pay  the  mortgage  recording 
TAX,  in  addition  to  six  per  cent  interest. 

A  bonus  paid  to  a  lender  on  a  mortgage,  even  though  it  may  not 
be  usurious,  yet  wUl  result  in  a  reduction  of  the  amount  of  the  mort- 
gage, by  the  amount  of  the  bonus. 
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VALUE. 


'  'A  false  assertion  by  the  vendor,  merely  as  to  the  value  of  the 
property  which  he  is  about  to  sell,  or  as  to  the  amount  of  its 
future  income,  where  there  is  neither  a  warranty  as  to  value, 
nor  a  misrepresentation  of  any  fact  respecting  the  property 
which  is  not  a  mere  matter  of  opinion,  forms  no  substantive 
ground  for  relief  either  at  law  or  in  equity.''  The  law  presumes 
that  each  party  to  a  contract  of  sale  relies  upon  his  own  judg- 
ment as  to  the  value  of  the  property  sold,  where  the  facts  on 
which  that  value  depends  are  equally  known  to  both. 

Speiglemyer  ▼.  Crawford,  6  Paige  254. 

The  value  of  adjacent  land  being  lessened  by  the  sale  of  a  park 
by  a  city,  or  by  changes  in  grade  in  cities  or  villages,  will  not 
entitle  the  owner  to  compensation  or  give  him  a  right  of  action. 
This  is  the  rule  as  to  any  proper  exercise  of  governmental  power. 
The  general  good  is  to  prevail  over  partial  individual  incon- 
venience. 

Brooklyn  Park  Oontmrs.  v.  Armstrong,  45  N.  Y.  284,  245. 
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*  VENDEE. 

1.  In  general. 

2.  Vendee's  lien. 

3.  In  possession.  , 

1.  In  general 

A  vendee  can  recover  the  money  paid  on  a  contract  for  the 
sale  of  real  estate,  when  the  contract  has  been  rescinded,  in  the 
following  caBes  only:  *'lst.  Where  the  rescission  is  voluntary, 
and  by  the  mutual  consent  of  both  parties,  and  without  the 
default  or  wrong  of  either;  2d.  Where  the  vendor  is  incapable 
or  unwilling  to  perform  the  contract  on  his  part;  or  3d,  where 
the  vendor  has  been  guilty  of  fraud  in  making  the  contract." 

Battle  y.  Rochester  City  Bank,  5  Bai1>.  414,  aff'd  3  N.  Y.  88. 

A  vendee  of  real  estate,  on  breach  of  the  contract  by  the 
vendor,  is  entitled  to  recover  the  amount  paid  and  the  cost  and 
expense  of  the  examination  of  the  title.  It  is  only  when  the 
vendor  is  chargeable  with  bad  faith  that  the  vendee  can  recover 
the  profits  which  would  have  accrued  in  case  the  sale  had  gone 
through,  or  the  brokerage  fees. 

Cockroft  V.  N.  Y.  &  Harlem  R.  R,  Co.,  69  N.  Y.  201. 

And  the  amount  paid  and  the  expenses  of  examining  the  title 
can  be  recovered,  even  though  the  vendee  knew  that  the  vendor 
had  no  title,  but  was  relying  on  getting  it  from  another. 

Northridge  v.  Moore,  118  N.  Y.  419,  23  N.  E.  670. 

2.  Vendee's  lien. 

Scope. — A  vendee  of  lands  has  an  equitable  lien  thereon  for 
the  portion  of  the  consideration  thereof  paid  by  him  under  the 
executory  contract,  or  for  sums  expended  in  improvement;  and 
may  enforce  that  lien  in  equity,  so  long  as  the  failure  to  carrj- 
out  the  sale  has  not  been  the  result  of  any  default  on  his  part. 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  10,  p.  193,  Bk.  9,  pp.  676^ 
590,  Bk.  11,  p.  264,  Bk.  30,  p.  1004,  Bk.  31,  p.  1166,  Bk.  35,  p.  1116. 
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But  this  lien  does  not  extend  to  expenses  for  examination  of 
title;  and  it  cannot  be  defeated  on  the  ground  that  he  has  an 
adequate  remedy  at  law. 

Ocddeiital  Realty  Co.  v.  Palmer,  117  App.  Div.  606,  102  N.  Y.  Supp.  648,  aff'd 
m  N.  Y.  688. 

Nature. — ^A  vendee's  lien  for  paid  purchase  money,  although 
he  is  not  in  possession,  is  the  same  as  a  vendor's  lien  for  unpaid 
purchase  money;  and  he  may  sue  in  equity  for  the  foreclosure 
of  his  lien;  and  the  beginning  of  such  an  action  is  not  a  recission 
of  the  contract,  but  rather  an  affirmance  thereof. 

Elterman  v.  Hyman,  192  N.  Y.  113,  84  N.  E.  937. 

But  where  there  is  no  contract,  or  a  rescission  of  the  contract, 
no  lien  can  be  had. 

Davis  V.  Roeen^weig  Realty  Operating  Co.,  192  N.  Y.  128,  84  N.  E.  943. 

Can  affect  superior  rights. — ^While  a  vendee  has  a  lien  for  the 
amount  paid  on  the  contract  (Elterman  v.  Hyman,  192  N.  Y. 
113,  84  N.  E.  937)  which  can  be  foreclosed;  yet  it  cannot 
affect  superior  rights,  such  as  a  dower  right  of  a  widow  who 
did  not  join  in  the  contract. 

Villone  v.  Feinstein,  132  App.  Div.  31,  116  N.  Y.  Supp.  384. 

A  vendee's  lien  is  not  enforcible  against  land  to  which  the 
vendor  had  no  title,  but  which  he  subsequently  contracted  to 
purchase  from  one  who  was  under  a  contract  with  the  real 
owner,  who  conveyed  to  an  assignee  of  the  vendor. 

Weinberg  v.  Schrank,  115  App.  Div.  247,  100  N.  Y.  Supp.  800,  aflfd  191  N.  Y. 
539. 

A  vendee's  lien  was  enforced  on  an  instalment  contract  four 
years  before  the  closing  date,  where  the  vendor  had  broken  his 
contract  to  make  improvements. 

Feldblum  v.  Laurelton  Land  Co.,  151  App.  Div.  24,  136  N.  Y.  Supp.  349,  aff*d 
210  N.  Y.  694,  104  N.  E.  1129.  ^ 


3.  In  possession* 

Effect  of  entering  into  possession. — ^A  vendee  in  an  executory 
contract  should  not  enter  into  possession  until  he  has  looked 
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into  the  title,  and  ascertained  whether  it  will  prove  satisfactory; 
even  though  his  contract  provides  for  such  entry.  If  he  does  so 
enter  he  cannot  recover  the  expenses  incurred  in  moving  or  in 
making  improvements,  whether  temporary  or  permanent;  or 
for  the  loss  of  a  good  bargain. 

Peters  v.  McKeon,  4  Denio  64Q. 

A  person  entering  under  another,  either  as  his  tenant,  or  under 
an  agreement  to  purchase,  cannot  dispute  the  title  while  he  con- 
tinues in  possession. 

Kenada  v.  Gardner,  3  Barb.  589,  692. 

Where  a  person  enters  into  possession  of  the  land  of  another, 
with  his  assent,  under  a  contract  to  purchase  the  same,  the 
vendor  may  maintain  ejectment  against  him  after  default  in 
any  payment  stipulated  in  the  contract,  without  previous  service 
of  a  notice  to  quit. 

Powers  y.  Ingraham,  3  Barb.  576. 

Dispossess  proceedings  will  not  lie  against  a  vendee  in  posses- 
sion who  is  in  default.  The  only  remedy  is  by  ejectment  or  fore- 
closure of  the  contract. 

Burkhart  v.  Tucker,  27  Misc.  724,  59  N.  Y.  Supp.  711. 

A  vendee  who,  after  discovering  a  defect  in  title,  makes  an 
oral  agreement  by  which  he  remains  in  possession  until  the 
record  can  be  perfected  in  his  vendor,  and  never  offers  to  sur- 
render the  premises,  thereby  waives  a  provision  requiring  the 
execution  of  a  deed  within  a  specified  time. 

Kent  V.  Church  of  St,  Michael,  136  N.  Y.  10,  32  N.  E.  704. 

A  greater  degree  of  vigilance  is  required  on  the  part  of  the 
vendor,  to  perfect  the  title  for  the  purchaser,  where  the  latter 
is  not  in  possession,  than  is  required  from  him  when  the  vendee 
is  in  possession  under  the  contract.  A  vendee  in  possession 
cannot  elect  to  rescind  the  contract  and  still  continue  in  posses- 
sion under  it. 

Afore  V.  Smedburgh,  8  Paige  600,  aff^d  26  Wend.  238. 

Liability  for  use  and  occupation. — ^A  vendee  in  possession 
under  a  contract,  who  rescinds  the  contract,  and  recovers  by 
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suit  a  payment  thereon,  is  not  liable  to  the  owner  for  use  and 
occupation;  because  there  was  no  agreement,  express  or  implied, 
to  pay  rent. 

Oaatle  v.  Armstead,  168  App.  Div.  466,  153  N.  Y.  Supp.  266,  aff'd  219  N.  Y. 
615,  lU  N.  E.  1062. 

A  vendee  cannot  rescind  a  long  term  contract,  on  account  of 
delay  in  making  required  improvements,  without  previous 
notice  to  the  vendor  that  the  improvements  must  be  hastened. 

Brede  v.  Rosedale  Terrace  Co.,  216  N.  Y.  246,  110  N.  E.  430,  rev*g  158  App. 
Dir.  494,  143  N.  Y.  Supp.  583. 

Cannot  recover  damages  for  loss  of  bargain  on  breach  of  con- 
tract.— ^A  vendee  cannot  recover  from  the  vendor,  on  breach  of 
contract,  damages  for  loss  of  his  bargain. 

Northridge  v.  Moore,  118  N.  Y.  419,  23  N.  E.  570. 
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*  VENDOR. 

(See  Marketability;  Mortgage.) 

1.  In  general. 
■2.  Vendor's  lien. 

1.  In  general. 

A  vendor  may  insist  upon  an  adjournment  to  dear  the  objec- 
tions made  to  a  title  by  the  vendee;  unless  notice  of  the  objec- 
tions is  given  him  a  reasonable  time  beforehand. 

More  V.  Smedburgh,  8  Paige  600,  aflTd  26  Wend.  238. 

Where  a  contract  provides  that  payment  shall  be  made  before 
the  execution  of  the  deed,  the  vendor  may  sue  therefor  without 
tendering  the  deed. 

Paine  v.  Brown,  37  N.  Y.  228. 

When  a  vendor  contracts  to  convey  property  which  he  does 
not  own,  but  expects  to  get  from  another,  the  vendee  can  insist 
upon  having  a  deed  from  the  vendor. 

Elterman  v.  Bjman,  141  App.  Div.  208,  214,  126  N.  Y.  Supp.  6. 

When  a  vendor  by  mistake  supposes  he  has  title  to  land,  and 
contracts  to  sell  and  convey  the  same,  he  cannot  be  compelled  to 
convey  an  adjoining  lot  to  which  he  has  title. 

Mores  v.  Elmendorf,  11  Paige  277. 

A  vendor  who,  without  title,  enters  into  a  contract  to  convey, 
is  not  relieved  from  liability  by  subsequently  informing  the 
purchaser  that  he  has  no  title.  (This  was  an  administrator;  and 
he  was  held  personally  liable.) 

Elliott  V.  Asiel,  120  App.  Div.  829,  105  N.  Y.  Supp.  666. 

Representations  and  promises,  made  by  a  vendor  upon  lots  in 
a  ''lithographic  village,"  (to  erect  docks  and  buildings  and  open 
grade  streets),  were  unfulfilled.    The  purchaser  was  held  to  be 


♦  See  also  NOTE,  N.  Y.  Rpta.,  Bender  Annotated  Ed.,  Bk.  10,  p.  121,  Bk.  22, 
p.  632. 
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entitled  to  relief  against  the  payment  of  a  purchase  money 
mortgage. 

Rogers  v.  Salmon,  S  Paige  560. 

A  vendor's  failtire  to  furnish  title  insnrance,  as  agreed^  bars 
specific  performance. 

Drake  v.  Gaffney,  183  App.  Div.  577,  171  N.  Y.  Supp.  131. 

*  2.  Vendor's  lien. 

For  unpaid  purchase  money. — **It  seems  to  be  well  settled 
that  where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase  money,  equity  gives  the 
vendor  a  lien  upon  the  land  for  the  unpaid  purchase  price.'' 

Walrath  v.  Afbbotfc,  75  Hun  446,  464,  27  N.  Y.  Supp.  529. 

The  lien  of  a  vendor  of  real  estate  for  unpaid  purchase  money, 
is  good  against  the  vendee  and  the  whole  world;  unless  waived 
or  defeated  by  an  alienation  of  the  property  by  the  vendee  to  a 
purchaser  without  notice. 

Seymour  v.  McKinstry,  106  N.  Y.  230,  12  N.  E.  348. 

Where  a  note  is  given  for  a  part  of  the  purchase  money,  even 
if  it  be  that  of  a  third  persoli,  and  the  same  is  unpaid,  the 
vendor  can  enforce  his  lien  for  the  balance  against  the  property. 
But  if  such  a  note  or  bond  is  assigned  or  transferred  to  a  third 
person,  the  security  of  a  vendor's  lien  for  the  amount,  is  gone 
forever.  If,  however,  security  is  taken  on  the  land  sold  for  a 
part  of  the  purchase  money,  there  is  no  lien  for  the  residue. 
*'The  reason  is,  that  the  vendor  would  not  have  taken  such 
security  on  the  land  for  a  part  of  the  purchase  money,  if  he  had 
intended  that  the  same  property  should  continue  bound  for  the 
whole." 

Hallock  V.  Smith,  3  Barb.  267. 

A  conveyance  containing  a  provision  that  the  grantee  shall 
pay,  as  a  part  of  the  purchase  money,  a  certain  mortgage  given 
by  the  grantor  on  another  undivided  interest  in  the   same 


^  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  22,  p.  82. 
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premises,  is  constructive  notice  to  all  subsequent  purchasers 
and  incumbrancers,  of  a  vendor's  lien  for  unpaid  purchase 
money. 

Binghamton  Savings  Bank  v.  Binghamton  Trust  Co.,  85  Hun  75,  32  N.  Y. 
Supp.  657. 

A  judgment  creditor  who  had  loaned  his  money  upon  the  faith 
of  an  unincumbered  title  upon  the  record,  without  notice 
(although  he  took  no  mortgage),  is  entitled  to  the  lien  acquired 
thereby,  in  preference  to  the  secret  unrecorded  lien  of  a  vendor 
(in  the  shape  of  a  promissory  note),  for  a  part  of  the  purchase 
money.  Such  a  judgment  creditor  is  to  be  regarded  as  a  quasi 
purchaser  for  a  valuable  consideration  without  notice. 

Hulett  V.  Whipple,  68  Barli).  224. 

A  vendor's  lien  for  the  purchase  price  is  barred  in  six  years. 

Fuller  r.  Morlan,  86  (NGsc.  629,  147  N.  Y.  Supp.  650. 

When  there  is  a  vendor's  lien;  and  when  it  is  waived.— (1) 
If  there  is  simply  unpaid  purchase  money,  the  lien  exists.  (2) 
The  lien  may  be  waived  by  express  agreement  of  the  parties;  or 
by  acts  from  which  a  waiver  is  necessarily  inferable  or  reason- 
ably implied.  (3)  The  lien  is  not  waived  simply  by  taking  a 
note,  bond,  or  other  mere  personal  covenant  or  agreement  for 
the  purchase  money.  (4)  The  lien  is  waived  when  any  landed 
security  upon  the  same  or  other  lands,  or  any  personal  security 
in  addition  to  that  of  the  vendee,  is  taken  for  the  unpaid  pur- 
chase money.  (5)  The  lien  is  waived,  where  the  parties  have 
agreed  to  substitute  something  else  for  the  unpaid  purchase 
money,  as  the  consent  or  obligation  of  the  vendee  to  do  some 
collateral  act.  (6)  Waiver  arises  where,  at  the  time  of  the  con- 
veyance, no  present  debt  or  obligation  is  owing  by  the  vendee  to 
"the  vendor. 

Hare  v.  Van  Deusen,  32  Barb.  02. 

Accepting  the  vendee 's-due  bill  or  note,  is  not  a  waiver  of  the 
lien. 

Bennett  v.  Murphy,  123  App.  Div.  102,  108  N.  Y.  Supp.  231,  aff'd  106  N.  Y. 

663. 
Maron^  v.  Boyle,  141  N.  Y.  462,  36  N.  E.  611. 
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A  vendor  of  real  estate  waives  his  lien  for  the  unpaid  purchase 
money,  by  taking  the  note  or  obligation  of  a  third  party  there- 
for; or  by  taking  an  agreement  from  the  vendee  to  pay  the 
amount  due  in  some  commodity  other  than  money. 

Hftzeltine  v.  Moore,  21  Hun  365. 

Effect  of  assignment  with  debt. — A  vendor's  lien  can  be 
assigned  with  the  debt;  but  if  he  assigns  the  debt  or  its  security, 
without  assigning  the  lien  itself,  the  lien  is  lost;  because  there 
is  no  peculiar  equity  in  favor  of  a  third  person. 

Smith  V.  Smith,  0  Abb.  Pr.  N.  S.  420. 


*  VENUE. 

(See  Acknowledgments.) 

A  deed  is  defective  if  the  venue  of  the  acknowledgment  is 
blank;  and  if  the  deed  is  lost,  the  court  will  compel  the  grantor 
to  execute,  acknowledge  and  deliver  a  new  one. 

Leavitt  v.  Thornton,  123  App.  Div.  683,  108  N.  Y.  Supp.  162. 

The  venue  of  an  affidavit  is,  prima  facie,  the  place  where  it 
was  taken. 

Babcock  ▼.  Kuntsscb,  86  Hun  33,  32  N.  Y.  Supp.  587. 

A  petition  verified  by  a  notary  outside  of  his  jurisdiction,  will 
be  treated  as  unverified. 

Shaw  V.  New  York  C.  &  H.  R,  R.  Co.,  101  App.  Div.  246,  91  N.  Y.  Supp.  746. 

A  venue  was  held  not  essential  to  an  assessor's  affidavit,  where 
the  oath  was  properly  aflfixed. 

Colman  v.  Shattuck,  62  N.  Y.  348,  361. 


t  VERIFICATION. 

Necessity. — In  case  of  service  upon  any  defendant  by  order  of  court, 
no  valid  order  can  he  made  unless  the  complaint  is  properly  verified. 


*  See  also  Skinner's  Notaries  Manual. 

tSee  also  Bliss'  Code  of  Civil  Procedure  (6th  ed.)  and  Supplement,  1919;  Par- 
sons' Code  of  Civil  Procedure. 
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« 

Since  Sept.  1,  1904,  a  notice  of  pendency  of  action  is  not  effective, 

unless  the  complaint  is  verified. 

CJode  of  Civil  Procedure,  §  1670,  as  amended  by  L.  1903,  ch.  518. 

A  verification  stating  that  a  complaint  is  substantially  true,  is 
defective;  because  it  means  that  the  facts  are  mainly,  but  may 
not  be  entirely,  true. 

Waggoner  v.  Brown,  8  How.  Pr.  212. 

The  verification  of  a  complaint  by  an  attorney,  merely  statin^r 
that  the  plaintiff  resides  in  another  county,  is  insufficient; 
because,  under  Code  of  Civil  Procedure,  §  525,  it  must  appear 
that  ''the  party  is  not  within  the  county  where  the  attorney 
resides.'' 

Boyoe  v.  Dumars,  114  App.  Div.  284,  99  N.  Y.  Supp.  769. 

The  verification  of  a  complaint  by  an  officer  of  a  corpora- 
tion plaintiff,  is  good  without  stating  the  grounds  of  his  beliefs  or  why 
it  is  not  made  by  the  plaintiff.  Code  of  Civil  Procedure,  §  526,  does 
not  apply;  because  the  verification  is  really  made  by  the  plaintiff  under 
§  525. 

Verification  of  a  complaint  by  a  corporation,  does  not  come 
within  Code  of  CivU  Procedure,  §  526,  requiring  statement  of  grounds 
of  belief,  etc.  That  section  only  applies  to  a  case  where  the  verification 
is  not  made  by  the  person  who  would  naturally  be  expected  to  make  it. 

The  verification  of  a  complaint  by  the  general  manager  of  a 
corporation,  is  insufficient  under  Code  of  Civil  Procedure,  §  525; 
because  a  general  manager  is  not  an  officer. 

T.  F.  Meton  &  Sons,  Urn.  v.  Isham  Wagon  Co.,  16  Civ.  Proc.  R.  269,  4  N.  Y. 
Supp.  215. 

County  clerk's  certificate.— When  taken  out  of  the  state  a 
verification  must  have  a  county  clerk's  certificate. 

See  Code  of  Civil  Procedure,  S  844,  read  with  §  626. 

A  verification  of  a  complaint  before  the  plaintiff's  attorney 
AS  A  NOTARY,  ond  of  publication  affidavits  before  the  plaintiff's  attorney, 
are  both  improper;  but  neither  can  be  questioned  collaterally. 
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VESTED. 

(See  Bemainders.) 


*  VILLAGE. 

(See  Municipalities.) 

A  village  line  established  by  its  charter  as  running  along  a 
bay,  gives  a  shifting  terminus  along  the  shore  as  it  exists  at  any 
time  thereafter  by  extension  from  natural  causes,  or  by  artificial 
structures  erected  for  purposes  of  commerce. 

Bechtel  v.  Village  of  Edgewater,  46  Hun  240,  aff'd  122  N.  T.  640,  25  K.  E. 
967. 

Conveyance  of  bsai.  estate  by. — The  Village  Law  {L.  1909,  ch. 
64),  §  89,  provides  for  the  conveyance  of  its  real  estate  by  its  board  of 
trustees,  only  -after  the  adoption  of  a  proposition  therefor  at  a  village 
election.  And  this  applies  under  §  380  to  all  villages  with  special  char- 
ters, which  contain  no  provisions  inconsistent  with  it.  A  conveyance 
should  be  executed  in  the  corporate  name  of  the  village,  by  the  presi- 
dent, pursuani  to  a  resolution  of  the  board  of  trustees. 

A  village  has  no  power  to  agree  in  advance  to  open  or  dis- 
continue streets.  This  must  be  done  by  special  proceeding 
according  to  law. 

N.  Y.  N.  H.  A  H.  R.  Co.  v.  Village  of  New  Rochelle,  29  Misc.  195,  60  N.  Y. 
Supp.  904. 

Laying  out  street  under  petition. — The  board  of  trustees  of  a 
village  incorporated  under  the  general  act  (L.  1870,  ch.  291,  as 
amended  by  L.  1871,  ch.  870),  in  laying  out  a  street,  are  bound 
to  lay  it  out  on  the  precise  line  designated  in  the  petition;  and  a 
deviation  therefrom,  renders  the  proceedings  void. 

People  ex  rel.  Johnson  v.  Village  of  Whitney's  Point,  102  N.  Y.  81,  6  N.  E. 
896. 


*  See  also  Bender's  Village  Laws. 
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Village  trustees  cannot  widen  a  street  by  ordinance  and  filing 
a  map  alone;  as  that  would  be  taking  private  property  for  public 
use  without  just  compensation.  There  must  be  a  dedication  by 
the  owner;  and  the  failure  of  the  owner  to  fence  his  premises, 
is  no  evidence  of  an  intention  to  so  dedicate. 

Village  of  Watkins  v.  Welch  Grape  Juice  CJo.,  96  App.  Div.  lU,  89  N.  Y. 
Supp.  47. 

A  village  polluting  the  waters  of  a  living  stream  with  sewage, 
is  liable  in  damages  to  the  riparian  owners. 

Lather  v.  Village  of  Batavia,  169  App.  Div.  71,  154  N.  Y.  Supp.  784. 

Official  year.— Under  the  Village  Law  (L.  1909,  ch.  64),  §  43, 
the  **oflScial  year''  begins  at  noon  on  the  first  Monday  after  the 
third  Tnesday  of  March. 

Upon  dissolution  the  becobds  mtist  be  deposited  with  the  town 
clerk. 

Village  Law  (L.  1909,  ch.  64),  §  350. 

Boundary  agreement  resulting  in  transfer  of  land. — A  village 
has  no  power  to  make  a  boundary  agreement,  the  result  of  which  wiU  be 
to  transfer  title  to  a  strip  of  land. 


VOID  AND  VOIDABLE  ACTS  DISTINaxnSHED. 

**A  thing  is  void  which  is  done  against  the  law,  at  the  very 
time  of  doing  it,  and  where  no  person  is  bound  by  the  act;  but  a 
thing  is  voidable  which  is  done  by  a  person  who  ought  not  to 
have  done  it,  but  who,  nevertheless,  cannot  avoid  it  himself, 
after  it  is  done.'^  The  authorities  on  this  subject  collated  and 
discussed.  **  Another  test  of  a  void  act  or  deed  is,  that  every 
stranger  may  take  advantage  of  it,  but  not  of  a  voidable  one.'* 

Blinn  v.  Schwarz,  177  N.  Y.  262,  259,  69  N.  E.  542. 

''A  void  act  never  is  nor  never  can  be  binding,  either  on  the 
person  with  whom  it  originates  or  on  others.  All  who  claim 
through  or  under  it  must  fail,  and  it  never  can,  at  any  time  or 
by  any  means,  be  confirmed  or  rendered  valid.  A  voidable  act 
is  binding  on  others,  until  disaffirmed  by  the  party  with  whom  it 
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originated;  it  is  capable,  at  a  proper  time  and. by  proper  means^ 
of  being  confirmed  or  rendered  vaKd.**  Held,  that  a  contract 
made  by  an  infant,  is  only  voidable,  and  can  be  ratified  by  him 
npon  his  reaching  his  majority. 

Henry  v.  Root,  33  N.  Y.  626,  637. 


VOIDABLE  TITLES. 

(See  Accounting.) 


WAIVER. 

(See  Action;  Appearance.) 


WALL  OF  BUILDINO. 

(See  Building.) 


WAR  MEASURES. 

*  Soldiers  and  Sailors  Civil  Relief  Act,  in  effect  March  8, 1918. 
— The  following  are  proper  methods  for  handling  a  suit  where 
judgment  has  been  entered  and  a  sale  had  without  the  filing  of 
the  affidavit  regarding  military  service,  provided  for  by  the 
above  act: 

First:  Where  there  is  no  defaulting  defendant  who  is  in  the 
service,  the  filing  with  the  judgment  roll  nunc  pro  tunc  of  an 
affidavit  to  that  effect  is  sufficient  without  anything  further 
being  done. 

Second:  In  a  case  where  it  is  not  known  whether  or  not  such 
defaulting  defendant  is  in  the  military  service,  an  affidavit  must 
be  filed  and  the  judgment  amended  nunc  pro  tunc  to  direct  the 
entry  of  it  and  confirming  the  sale  which  has  been  made. 


*  For  text  in  full  see  Parsons'  Code  of  Civil  Procedure. 
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Third:  In  a  case  where  a  defaulting  defendant  is  in  the  ser- 
vice, the  sale  must  be  set  aside,  a  person  appointed  by  the  court 
to  protect  the  interests  of  the  man  in  the  service,  this  person 
must  make  a  report  of  the  situation  aa  he  finds  it,  and  a  new  sale 
must  be  had,  if  the  title  is  to  be  made  in  that  way. 

An  attorney  appointed  by  the  court  for  a  defendant  in  the 
service,  can  neither  appear  for  him  nor  collect  compensation  for 
representing  him. 

Davison  v.  Lynch,  103  Misc.  311,  171  N.  Y.  Supp.  46. 

Trading  with  enemy.  Act  of  congress,  Oct.  6,  1917. — Under  §  5a 
of  the  act,  an  enemy  alien  must  procure  from  the  war  trade  board,  its 
license  permitting  him  to  sell  real  estate;  and  the  purchaser  must  also 
procure  such  a  license  permitting  him  to  buy  and  pay  his  money  to  the 
alien. 
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"'WARRANTY. 


1.  In  general. 

2.  As  to  personalty. 

X  Carries  after-acquired  title. 

4.  Notice  to  defend. 

5.  Runs  with  lands. 


1.  In  general. 


The  covenant  of  warranty  is  against  eviction  only;  and  is 
enforcible,  even  if  the  grantee  knew  that  the  title  was  doubtful, 
when  he  took  it. 

Tallmadge  v.  Wallis,  25  Wend.  107,  115. 

From  the  fact  that  a  warranty  covenant  operates  against  eviction  only, 
it  follows  that  it  does  not  operate  against  a  question  of  marketability; 
and  neither  an  objection  raised  to  a  title,  nor  even  a  rejection  of  it,  no 
matter  how  well  founded,  will  render  the  warrantor  liable  on  his 
covenant. 

There  is  a  constructive  eviction,  when,  at  the  time  of  the  con- 
veyance, a  spring  right  in  favor  of  an  adjoining  farm,  was  in 
actual  and  open  use.  The  water  is  a  part  of  the  spring  and  is 
realty. 

(MAhoney  v.  Simms,  86  Misc.  484,  148  N.  Y.  Supp.  1060. 

The  covenant  does  not  extend  to  qnantity;  nor  to  an  encroach- 
ment on  the  adjoining  premises  by  a  building,  if  the  building 
is  not  mentioned  in  the  deed. 

Maupin,  Marketable  Title  to  Real  Estate  (2d  ed.),  i  135. 

Burke  v.  Nichols,  34  Barb.  430,  afTd  1  Abb.  Ot.  App.  Dec.  260,  2  Keyes  670. 

It  cannot  enlarge  the  estate  conveyed;  so  where  only  the 
grantor's  right  title  and  interest,  is  conveyed,  the  warranty  is 
limited  to  that. 

Maupin,  Marketable  Title  to  Real  EsUte  (2d  ed.),  §  137. 

A  trespass  or  a  mere  assertion  of  an  adverse  claim,  does  not 
break  the  warranty  covenant. 

Maupin,  Marketable  Title  to  Real  Estate  (2d  ed.),  $  173. 


*See  also  Pingrey  on  Suretyship  and  Guaranty  (2d  ed.). 

77 
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Warranty  and  quiet  enjoyment  are  not  broken  by  a  tortious 
disturbance  or  eviction. 

Maupin,  Marketable  Title  to  Hc*l  Estate  (2d  ed.),  §  H2. 

Interruption  of  easement. — ^It  is  broken  by  an  interruption  of 
an  easement  appurtenant  (a  sewer),  to  which  the  grantor  had 
no  title. 

Green  v.  CoUins,  86  N.  Y.  246. 

A  discharge  in  bankrupti^  relives  a  bankrupt  from  his 
liability  on  the  covenants  in  a  deed,  when  the  breach  occurs 
after  the  petition  is  filed. 

Jemison  v.  Blowers,  5  Barb.  686. 

Failure  of  title  to  portion  of  premises. — ^When  a  grantor  has 
warranted  the  title,  he  cannot,  on  failure  of  the  title  to  a  portion 
of  the  premises,  demand  a  reconveyance  on  tendering  the 
amount  paid,  with  interest;  as  the  grantee  has  a  right  to  retain 
that  portion  of  the  land  to  which  title  is  good,  and  to  hold  the 
grantor  on  his  warranty,  as  to  that  portion  to  which  the  title 
fails. 

Olmstead  v.  Rawson,  110  App.  Div.  809,  97  N.  Y.  Supp.  239,  mod.  188  N.  Y. 
517. 

2.  As  to  personalty. 

Warranty  of  title  is  implied  in  an  assignment  of  personal 
property.  But  each  assignee  can  only  make  this  claim  against 
his  immediate  assignor. 

Wright  V.  Day,  59  Misc.  76,  111  N.  Y.  Supp.  1105. 


3.  Carries  after-acquired  title. 

Inures  to  benefit  of  grantee.— It  is  settled  that  a  title  subse- 
quently acquired  by  a  party  who  has  granted  land  with  covenant 
of  warranty,  inures  to  the  benefit  of  the  grantee. 

Tucker  v.  Tucker,  122  App.  Div.  308,  106  N.  Y.  Supp.  71^. 
House  V.  McCormick,  57  N.  Y.  310. 

Where  one  grants  land  to  another  by  warranty  deed  with  full 
covenants,  he  is  bound  to  make  the  title  perfect  in  so  far  as  it 
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may  be  in  his  power  to  do.  If,  therefore,  the  vendor  subse- 
quently purchase  any  interest,  which  was  outstanding  at  the 
time  of  his  conveyance,  such  acquisition  enures  to  the  benefit 
of  the  grantee,  not  simply  by  way  of  estoppel  against  the  grantor 
or  his  privies;  but,  if  necessary,  as  a  positive  confirmation  of  his 
title.  The  vendor  is  presumed  to  have  made  his  subsequent  pur- 
chase, for  the  purpose  of  discharging  a  duty  which  he  owed  to 
the  vendee  to  perfect  his  title;  and  the  law  applies  it  accord- 
ingly. The  presumption  cannot  be  controverted.  So  held,  when 
the  vendor  subsequently  purchased  a  mortgage  which  existed 
when  his  deed  was  given, — ^that  its  lien  was  extinguished 
thereby. 

Mickles  v.  Townsend,  18  N.  Y.  575. 

A  warranty  covenant  enures  to  any  subsequent  grantee,  by 
carrying  an  after-acquired  title,  even  if  one  deed  in  the  chain  of 
title  has  no  warranty.    It  runs  with  the  land. 

Jacobs  V.  Fowler,  135  App.  Div.  713,  119  N.  Y.  Snpp.  647. 

A  warranty  covenant  carries  a  subsequently  acquired  title, 
whether  the  warrantor  takes  title  in  his  own  name  or  that  of 
another. 

Colling  V.  Buffalo,  Lockport  &  Rochester  R.  Co.,  146  App.  Div.  148,  129  N.  Y. 
Supp.  139. 

4.  Notice  to  defend. 

Grantor  bound  by  judgment  against  grantee  after  notice. — 
When  the  grantee,  holding  under  a  warranty  deed,  has  been 
served  with  the  summons  and  complaint  in  an  action  for  dower 
brought  by  the  widow  of  a  former  owner,  and  has  given  his 
grantor  notice  of  such  action,  and  asked  him  to  defend;  such 
grantor,  in  the  absence  of  bad  faith  by  the  grantee,  is  bound  by 
the  judgment  against  his  grantee  in  such  action;  because  such 
grisinteee  would  have  settled  the  action  at  his  peril,  and  hence 
is  justified  in  defending  the  same. 

Olmstead  v.  Rawaon,  110  App.  Div.  809,  97  N.  Y.  Supp.  239,  mod.  188  N.  Y. 
617. 

A  covenantor  to  whom  due  notice  has  been  given  to  come  in 
and  defend  an  action  against  his  covenantee  involving  the  title 
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to  the  land  conveyed,  in  which  judgment  is  rendered  adversely 
to  the  covenantee,  is,  in  a  subsequent  action  on  his  covenant, 
concluded  by  such  judgment;  and  is  estopped  to  deny  its  regu- 
larity and  justice. 

Morette  v.  Bostwick,  56  Misc.  140,  106  N.  Y.  Supp.  1102,  rev'd  127  App.  Div. 
701,  on  tlie  Bole  ground  that  the  notice  given  in  this  case,  was  insufficient. 

A  notice  to  defend  is  binding  in  an  action  against  the  grantee 
for  a  breach  of  a  contract  of  sale  on  account  of  an  alleged 
defective  title. 

Hilliker  v.  Rueger,  166  App.  Div.  189,  151  N.  Y.  Supp.  234,  rev'd  on  ano. 
ground  219  N.  Y.  334,  114  N.  E.  391. 

A  verbal  notice  to  defend  is  suflScient. 

Miner  v.  Clark,  15  Wend.  425. 

Object  and  effect  of  notice. — The  object  of  the  n6tice  to 
defend,  under  the  clause  in  a  deed  to  warrant  and  defend,  is  to 
make  the  record  of  eviction  conclude  the  warrantor;  and  it 
estops  him  from  questioning  the  judgment.  It  also  relieves  the 
covenantee  and  adverse  claimant  from  any  implication  of  collu- 
sion. 

Maupin,  Marketable  Title  to  Real  Estate  (2d  ed.),  §§  173,  175. 

5.  Buns  with  land. 

Subsequent  grantee  may  maintain  action  against  original 
covenantor. — It  runs  with  the  land;  and  a  subsequent  grantee 
may  maintain  an  action  against  the  original  covenantor,  whether 
the  immediate  conveyance  to  him  was  with  or  without  warranty. 

Suydam  v.  Jones,  10  Wend.  180. 
Withy  V.  Mumford,  5  Cow.  137. 

A  warranty  covenant  can  be  recovered  on  against  a  remote, 
or  any  or  all  previous  grantors,  even  though  some  of  the  inter- 
mediate conveyances  are  only  quitclaims;  because  it  runs  with 
the  land  and  cannot  be  separated  from  it  until  broken. 

Maupin,  Marketable  Title  to  Real  Estate   (2d  ed.),  §  157. 

What  does  or  does  not  pass  benefit.— A  sheriff's  deed,  or  a 
descent  or  devise,  passes  the  benefit  of  a  covenant  of  warranty; 
but  a  tax  sale  does  not. 

Maupin,  Marketable  Title  to  Real  Estate  (2d  ed.),  §  157. 
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Assignee  of  grantee. — But  warranty  covenants  do  not  enure 
to  the  assignee  of  the  grantee,  where  a  stranger  to  the  title 
makes  them;  such  as  a  husband  or  wife  joining  without  owner- 
ship.  In  such  a  case  they  are  mere  choses  in  action. 

Mygatt  V.  Coe,  124  N.  Y.  212,  26  N.  E.  611. 


♦WASTE, 


Defined. — Waste  is  *' spoil  or  destruction,  done  or  permitted, 
to  lands,  houses,  or  other  corporeal  hereditaments,  by  the  tenant 
thereof  to  the  prejudice  of  the  heir  or  of  him  in  reversion  or 
remainder.^'  There  are  two  kinds  of  waste:  permissive,  con- 
sisting of  mere  neglect  or  omission  to  do  what  will  prevent 
injury;  and  voluntary,  which  consists  of  the  commission  of  some 
destructive  act.  The  tenant  is  liable  to  the  remainderman  for 
both;  but  when  the  tenant  recovers  against  a  stranger  for  injury 
caused  by  a  fire,  the  court  will  make  proper  provision  to  protect 
the  rights  of  the  remainderman. 

Kogers  v.  Atlantic,  Golf  and  Pacifle  Co.,  218  N.  Y.  246,  107  N.  E.  661,  arg 
162  App.  Dlv.  916,  137  N.  Y.  Supp.  1140. 

By  whom  action  maintainable.— An  action  for  waste  cannot 
be  maintained  by  an  inchoate  doweress. 

Rumsey  v.  Sullivan,  166  App.  Div.  246,  160  N.  Y.  Supp.  287,  aff'g  164  App. 
Dir.  911,  923,  148  N.  Y.  Supp.  1142. 

The  owner  of  an  interesse  termini  obtained  an  injunction  to 
restrain  the  vacating  tenant  from  removing  a  garage  on  the 
leased  premises. 

Etsus  v.  Prince's  Bay  Oyster  Co.,  154  N.  Y.  Supp.  279,  aflfd  170  App.  Div. 
909,  154  N.  Y.  Supp.  1120. 

Standing  to  bring  the  action  by  a  remainderman  against  the 
life  tenant. 

Smith  V.  Smith,  181  App.  Div.  166,  168  N.  Y.  Supp.  98. 


*  See  also  Fiero  on  Special  Actions  (3d  ed.)  and  Supplement,  1919;  NOTE,  N.  T. 
Rpts.,  Bender  Annotated  Ed.,  Bk.  5,  p.  898,  Bk.  6,  p.  562,  Bk.  14,  p.  787. 
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♦WATER. 

(See  Accretion.) 

1.  Adverse  possession  of  land  under. 

2.  Description. 

3.  Grant  of  water  not  grant  of  land. 

4.  LaJces  and  ponds. 

5.  Land  under  water. 

6.  Navigable  waters. 

7.  United  States  control  of  navigable  waters. 

8.  Patents. 

9.  Water  supply  and  rents. 

10.  Riparian  rights. 

11.  Shore,  beach  and  strand. 

12.  Erosion  and  avulsion. 

13.  Streams  and  watercourses. 

14.  Surface  water. 

15.  Subterranean  water. 

1.  Adverse  possession  of  land  under. 

Filling  in  and  using.— It  was  held  in  Knapp  v.  City  of  New 
York,  140  App.  Div.  289,  125  N.  Y.  Supp.  201,  that  title  to  land 
under  water  could  be  acquired  as  against  the  city  of  New  York 
by  filling  in  and  using  for  fifty-four  years. 

Occupation  of  filled  in  land  inside  the  bulkhead  line,  may 
ripen  into  title  by  adverse  possession. 

Matter  of  City  of  N«w  York,  217  N.  T.  1,  111  N.  E.  256. 

Title  to  land  under  navigable  water  can  never  be  acquired  by 
adverse  possession.  Town  of  Brookhaven  v.  Smith,  188  N.  Y. 
74,  80  N.  E.  665,  holds  that  a  riparian  owner  may  build  a  pier; 
but  Barnes  v.  Midland  Eailway  Terminal  Co.,  193  N.  Y.  378,  85 
N.  E.  1093,  holds  that  he  cannot  build  a  solid  structure  and  ex- 
clude the  public  from  the  foreshore. 

Title  to  land  under  navigable  water  cannot  be  acquired  by 


♦  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  3,  p.  289,  Bk.  10.  p.  109, 
Bk.  31,  p.  1169. 
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filling  in  for  forty  years.    A  navigable  stream  is  held  for  public 
use  as  a  highway. 

People  T.  Delaware  &  Hudson  Co.,  75  Misc.  322,  135  N.  Y.  Supp.  339,  mod. 
154  App.  Div.  909. 

'■'2.  Description. 

A  description  running  to  a  lake,  and  thence  along  the  shore 
thereof,  excludes  the  land  in  the  lake. 

City  of  Geneva  v.  Henson,  195  N.  Y.  447,  88  N.  E.  1104. 

But  a  description  running  to  a  lake  and  thence  along  it,  carries 
title  to  its  center. 

Wilcox  Y.  Bread,  92  Hun  9,  37  N.  Y.  Supp.  867,  aff'd  157  N.  Y.  713. 

A  description  running  along  the  road  and  the  north  side  of  a- 
lake,  to  a  birch,  carried  one-half  the  lake,  with  possession  for 
eighty  years. 

Land  &  Lake  Ass'n  v.  ConkUn,  182  App.  Div.  546,  170  N.  Y.  Supp.  427. 

A  description  running  to  a  stream,  then  up  the  west  bank  to 
an  elm  tree  on  the  west  bank,  carries  title  to  the  west  half  of  the 
stream,  if  the  grantor  owned  it. 

Gouverneur  v.  National  Ice  Go.,  134  N.  Y.  355,  31  N.  £.  865. 
Gould  on  Waters  (3d  ed.),  §  197. 

A  conveyance  by  an  individual  bounding  by  a  tideway,  is  to 

be  presumed  to  include  the  tideway. 

Smith  V.  Bartlett,  180  N.  Y.  360,  366,  73  N.  E.  63. 

ArtAitald  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  157  N.  Y.  574,  52  N.  E.  567. 

But  not  80  with  a  conveyance  by  a  municipal  government.  It 
carries  only  to  high  water  mark. 

Matter  of  Mayor  of  New  York,  182  N.  Y.  361,  365,  75  N.  E.  156. 

A  municipal  corporation  owning  lands  under  water  in  its  gov- 
ernmental capacity,  will  not  be  presumed  to  intend  to  grant  such 
lands  without  precise  words  to  that  effect. 

Matter  of  City  of  New  York,  161  App.  Div.  530,  146  N.  Y.  Supp.  600,  aff'd 
212  N.  Y.  325,  106  N.  E.  102. 


♦  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  6,  p.  409,  Bk.  18,  p.  283, 
Bk.  24,  p.  456,  Bk.  28,  p.  553,  Bk.  38,  p.  509,  Bk.  39.  p.  145. 
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In  a  colonial  patent,  the  words  ''with  an  arm  of  the  sea,  mean 
by''  it,  and  the  patent  extends  only  to  high  water  mark,  exclud- 
ing the  ''arm."  Evidence  of  usage  under  an  ancient  patent  is  ad- 
missible in  case  of  ambiguity." 

Town  of  Southold  v.  Parks,  41  Misc.  456,  84  N.  Y.  Supp.  1078,  aflf'd  97  App. 
Div.  636,  90  N.  Y.  Supp.  1136. 

A  grant  of  land  by  the  sovereign,  bounded  by  tidewater, 

limits    the  land  conveyed  to  high  water  mark,  and  gives  the 
grantee  no  exclusive  right  whatever  below  that. 

Gould  V.  Hudson  R.  R.  Co.,  6  N.  Y.  622. 
Langdon  v.  The  Mayor,  93  N.  Y.  129,  144. 

"A  grant  from  the  sovereign  of  land  bounded  by  the  sea,  or 
by  any  navigable  tide  water,  does  not  pass  any  title  below  high 
water  mark,  unless  either  the  language  of  the  grant,  or  long 
usage  under  it,  clearly  indicates  that  such  was  the  intention." 

Shively  v.  Bowlby,  152  U.  S.  1,  13. 

Royal  patents  bounded  by  the  sound  or  ocean,  when  confirmed 
by  the  colonial  legislature,  and  followed  by  actual  possession, 
carry  title  to  land  under  the  waters  of  landlocked  bays. 

Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56. 

Robins  v.  Ackerly,  91  N.  Y.  98. 

Lowndes  v.  Huntington,  153  U.  S.  1. 

People  ex  rel.  Hunt  v.  Schermerhorn,  19  Barb.  540. 

Roe  V.  Strong,  107  N.  Y.  350,  14  N.  E.  294. 

The  rule  that  grants  by  the  state  are  to  be  construed  strictly 
against  the  grantee,  does  not  apply  where  there  is  an  adequate 
consideration  paid  by  the  grantee  for  the  grant;  but  only  where 
it  is  gratuitous.  The  grant  extends  to  the  center  of  the  stream, 
unless  an  express  reservation  is  made,  or  language  is  used  from 
which  such  an  intention  is  inferable.  A  description  bounded 
east  by  the  bank  of  a  river,  will  only  carry  title  as  far  as  the 
ordinary  water  line  on  the  west  side  of  the  river. 

Fulton  Light,  Heat  &  Power  Co.  v.  State  of  New  York,  62  Misc.  189,  116  N.  Y. 
Supp.  1000. 

A  patent  from  the  state  on  a  navigable  river,  above  tidewater, 

by  a  description  by  lot  number  on  a  map  and  bounded  on  the 
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river  generally,  carries  title  to  the  middle  of  the  stream,  sub- 
ject to  the  right  of  the  public  to  navigate  the  river  in  such  parts 
of  it  as  are  navigable. 

Varick  v.  Smith,  9  Paige  547. 

A  patent  of  land  bounded  on  a  non-navigable  creek  (one  where 
the  tide  does  not  ebb  and  flow),  carries  to  the  center. 

Ex  parte  Jennings,  6  Cow.  5^18. 

On  non-navigable  waters,  each  owner  takes  title  to  the  middle 
of  the  thread  of  the  stream,  in  proportion  to  his  line  on  the 
margin  in  front  of  his  upland,  according  to  straight  lines  drawn 
at  right  angles  between  the  side  lines  of  his  lot  on  the  shore  and 
the  center  line  of  the  stream. 

Calkins  v.  Hart,  219  N.  Y.  146,  113  N.  E.  785. 

3.  Grant  of  water  not  grant  of  land. 

**  Ordinarily,  a  grant  of  water,  under  any  designation,  does 
not  convey  the  land  which  it  covers.  In  order  to  pass  the  title  to 
the  land,  the  word  *land,'  or  something  equivalent  to  it,  should 
be  inserted  in  the  conveyance.'^  A  grant  of  a  river  or  pond 
carries  title  to  the  water  only,  and  not  to  the  soil  underneath. 

Nostrand  v.  Durland,  21  Barb.  478,  482. 

"*"  4.  Lakes  and  ponds. 

The  usual  rights  of  riparian  owners  ordinarily  attach  to  arti- 
ficial ponds,  as  well  as  running  streams. 

Finley  v.  Hershey,  41  la.  389. 

Natural  ponds  and  small  lakes  are  private  property.  They 
pass  by  grant  of  the  land  in  which  they  are  included,  and  belong 
to  the  riparian  owners.  Grants  of  land  bounded  by  them,  should 
be  construed  the  same  as  those  bounded  by  fresh  water  streams. 

Oouveneur  v.  National  Ice  Co.,  134  N.  Y.  355,  359,  31  N.  E.  865. 
Smith  V.  City  of  Rochester,  92  N.  Y.  463. 

An  inland  lake  five  miles  long  and  three-quarters  of  a  mile 


♦  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  4,  p.  707. 
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wide,  having  no  current  and  no  main  inlet,  is  not  in  any  just 
sense  of  the  term,  navigable  water.  It  is  not  a  highway,  and  is 
too  small  to  be  of  any  practical  use  in  navigation. 

Ledyard  t.  Ten  Eyck,  36  Barb.  102. 

Adjoining  owners  presumptively  own  to  the  center  of  a  pond* 

This  presumption  may  be  rebutted,  but  until  rebutted,  the  pre- 
sumption remains. 

Deuterman  v.  Gainsborg,  9  App.  Div.  151,  41  N.  Y.  Supp.  186. 

Rights  of  the  various  owners  of  the  bed  of  a  fresh  water  lake, 
as  between  themselves,  determined. 

Commonwealth  Water  Co.  v.  Brunner,  176  App.  Div.  163,  161  N.  Y.  Supp.  794. 

Riparian  owners  on  non-navigable  lakes,  own  to  the  center 
thereof. 

Richardson  y.  Sims,  111  Miss.  684,  80  S.  4. 

The  water  in  a  private  natural  pond  cannot  be  sold^  without 
the  consent  of  all  the  owners  of  land  abutting  thereon. 

A  PRIVATE   pond   created  BY  DAMNING  A  SMALL  STREAM,   olthough 

technically  it  deprives  the  lower  riparian  owners  of  the  flow  of  the 
waters  actually  impounded,  is  of  such  minor  importance  that  it  i§  not 
considered  an  objection  to  the  title  to  the  land  on  which  the  pond  is 
located. 

Title  to  bed  of  lake  apportioned  among  riparian  owners. — 
Each  owns  in  front  of  his  land  to  the  thread  which  passes 
through  the  center  of  the  lake  along  its  longest  diameter.  Au- 
thorities in  other  states,  cited. 

Calkins  v.  Hart,  64  Misc.  149,  118  N.  Y.  Supp.  1049. 

/ 

Ice  in  a  pond  can  be  used  or  sold  by  the  owners  of  the  land, 
or  the  owners  of  the  right  to  flood,  as  can  the  water  under  it,  pro- 
vided the  usefulness  of  the  stream  below,  is  not  impaired 
thereby. 

Myer  v.  Whitaker,  5  Abb.  N.  C.  172. 

The  owners  of  the  water  of  a  mill  pond,  own  the  ice  formed 
upon  it;  and  the  riparian  proprietors  have  no  right,  as  owners  of 
the  soil,  to  remove  it. 

Mill  Kiver  Woolen  Mfg.  Co.  y.  Smith,  34  Conn.  462. 
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5.  Land  under  water. 

A  river  bed  is  valuable  property.  Some  of  the  uses  to  which 
it  may  be  put,  stated  in  Matter  of  City  of  Buffalo,  116  App.  Div. 
555, 101  N.  Y.  Supp.  966.   Bev'd  189  N.  Y.  163,  221  U.  S.  524. 

Docks  cannot  be  erected  in  navigable  waters  without  per- 
mission from  the  secretary  of  war,  although  a  grant  of  the  land 
under  the  water,  has  been  made  by  the  state. 

JenckB  V.  Miller,  17  Misc.  461,  40  N.  Y.  Supp.  1088. 

30  U.  S.  Statutes  at  Large  1121,  §  11,  provide  for  the  establishment 
by  the  secretary  of  war,  of  harbor  lines  beyond  which  no  filUng  in,  build- 
ing or  docks,  shall  be  made. 

An  upland  owner  conveyed  his  upland  by  a  deed  which  con- 
tained an  exception  of  all  the  water  rights  and  privileges  ap- 
pertaining to  the  premises.  Held  that  the  exception  was  wholly 
ineffectual  as  such,  or  as  precluding  a  subsequent  land  owner 
from  claiming  title  to  land  under  water  under  a  patent  issued  to 
him  by  the  state. 

Blakslee  Manufacturing  Co.  y.  BlakcQee's  Sons  Iron  Works,  129  N.  Y.  155,  29 
N.  E.  2. 

Lands  under  water  may  be  adversely  possessed,  although 
proof  thereof  is  difficult;  and  rights  over  them  may  be  acquired 
by  prescription. 

Fowler  (3d  ed.),  p.  95. 

Hall  V.  State  of  New  York,  72  App.  Div.  360,  77  N.  Y.  Supp.  282. 

Delancey  v.  Piepgras,  138  N.  Y.  26,  46,  33  N.  E.  822. 

Rights  to  land  in  a  navigable  river  may  be  obtained  by  forty 
years  prescription,  when  the  exercise  of  them  does  not  interfere 
with  navigation. 

Matter  of  State  Reservation  at  Niagana,  37  Him  537,  app.  dis.  102  N.  Y.  734. 

A  mortgage  on  shore  property  does  not  include  the  land  in  a 
subsequently  acquired  water  grant.  But  in  such  a  case  a  pur- 
chaser at  the  foreclosure  sale  may  have  a  cause  of  action  for 
damages  against  the  patentee  for  injuring  the  rights  of  the  up- 
land owner  to  go  to  the  river,  which  right  was  destroyed  by  the 
water  grant. 

Mutual  Life  Im.  Co.  v.  Voorhie,  71  Hun  117,  24  N.  Y.  Supp.  629. 
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Land  under  water  is  not  subject  to  a  prior  mortgage  on  the  up- 
land. 

Diefendorf  v.  Mercantile  Land  &  Imp.  Co.,  90  Misc.  466,  154  N.  Y.  Supp.  768. 

But  a  mortgage  on  the  upland  includes  riparian  rights  of  ac- 
cess^ AND  TO  DOCK  TO  THE  CHANNEL;  and  upon  the  mortgagor's  acquir- 
ing, later,  a  patent,  and  conveying  a  part  of  the  land  under  water  to  a 
railroad,  the  latter's  title  is  still  subject  to  these  riparian  rights  by  the 
mortgagee. 

An  upland  proprietor  without  a  grant  from  the  state  is  not 
virtually  the  owner  of  the  land  under  water  in  front  of  his  up- 
land. That  belongs  to  the  state;  and  it  can  grant  it  to  a  railroad 
company,  if  the  upland  owner  is  provided  with  means  of  ac 
cess  to  the  river  or  water. 

Hedges  v.  West  Shore  R.  Co.,  150  N.  Y.  150,  44  N.  E.  691. 

Under  control  of  United  States  for  navigation  purposes.— 

*' All  navigable  waters  are  under  the  control  of  the  United  States 
for  the  purpose  of  regulating  and  improving  navigation,  and 
although  the  title  to  the  shore  and  submerged  soil  is  in  the  vari- 
ous states  and  individual  owners  under  them,  it  is  always  sub- 
ject to  the  servitude  in  respect  of  navigation  created  in  favor 
of  the  Federal  government  by  the  constitution. '' 

Gibson  v.  United  States,  166  U.  S.  269,  271. 

All  title  to  submerged  land,  from  whatever  source  it  comes, 
is  acquired  subject  to  the  right  which  the  government  has  to 
improve  navigation. 

Scranton  v.  Wheeler,  179  U.  S.  141,  163. 

The  state  owns  the  land  under  navigable  waters  as  jus  priva- 
tum; but  the  waters  themselves,  as  jus  publicum.  It  cannot 
grant  any  right  which  may  interfere  with  navigation;  and  any 
such  grant,  is,  in  its  nature,  subject  to  improvement  for  naviga- 
tion without  compensation. 

Lewis  Bluepoint  Oyster  Cultivation  Co.  v.  Briggs,  198  N.  Y.  287,  91  N.  E.  846. 

(This  case,  holding  no  damages  for  destroying  oyster  beds  by 
dredging  the  channel,  was  affirmed  by  the  United  States  su- 
preme court,  229  U.  S.  82,  33  Sup.  Ct.  R.  679.) 
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Whatever  the  rights  of  the  owners  of  lands  bordering  upon  or  within 
the  waters  of  a  navigable  river,  they  must  yield  when  the  powers  of  the 
federal  or  state  government  are  called  into  exercise  for  a  general  or  pub- 
lic benefit  in  the  improvement  of  nxivigation;  and,  it  seems,  without  com- 
pensation  to  the  owrher  damaged,  if  the  .land  is  unimproved. 

All  title  to  land  under  water  is  subject  to  an  inherent  trust  in 
the  public,  by  which  the  United  States  or  state  government  can 
appropriate  it  for  navigation  without  compensation  to  the 
owner.  It  can  thus  be  taken  for  dredging  a  channel,  erecting  a 
lighthouse,  or  building  a  bridge.  The  title  to  such  land  is  likened 
to  land  in  the  bed  of  a  public  street. 

Lewis  Bluepoint  Oyster  Cultivation  Co.  v.  Briggs,  58  Misc.  56,  110  N.  Y. 

Supp.  37,  aff'd  129  App.  Div.  674,  114  N.  Y.  Supp.  313. 
Stockton  V.  Baltimore  &  N.  Y.  R.  Co.,  32  Fed.  9. 
Hawkins  Point  Light-House  Case,  39  Fed.  77. 

(But  the  rights  so  taken  can  only  be  easements,  for  under  the  Consti- 
tution,  neither  the  federal  nor  state  authorities  can  take  the  fee  without 
compensation.) 

The  commissioners  of  the  land  office  can  convey  absolute  title 
to  land  under  water. 

People  V.  steeplechase  Park  Co.,  218  N.  Y.  469,  113  N.  E.  621. 

An  owner's  title  to  submerged  lands,  no  matter  how  acquired, 
is  qualified,  and  subject  to  the  public  right  of  navigation. 

N.  Y.  L.  J.  (editorial),  Aug.  23,  1913,  citing: 

Scranton  v.  Wheeler,  67  Fed.  803,  179  U.  S.  141. 

Lewis  Bluepoint  Oyster  Cultivation  Co.  v.  Briggs,  229  U.  S.  82,  33  Sup.  Ct. 

R.  679,  aff'g  198  N.  Y.  287,  91  N.  E.  846. 
Hawkins  Point  Lighthouse  Case,  39  Fed.  77. 

A  public  street  cannot  be  extended  out  into  the  water  over 
land  owned  in  fee  by  a  private  individual,  without  compensation. 

That  is  not  a  right  of  the  public  within  the  meaning  of  the  cove- 
nants in  the  patent. 

Matter  of  City  of  New  York,  216  N.  Y.  67,  110  N.  E.  176. 

An  injunction  ^^as  granted  against  pumping  out  sand  and 
gravel  from  land  under  water,  to  the  injury  of  support  for  land 
on  an  island. 

Border  Island  Co.  v.  Cowles  Shipyard  Co.,  94  Misc.  340. 
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*6.  Navigable  waters. 

What  are. — **  Fresh-water  rivers  are  navigable  or  non- 
navigable  as  a  matter  of  fact;  .  .  .  while  salt  rivers  and 
tidewaters  generally  are  navigable  as  a  matter  of  law/^ 

Trustees  of  Brooldiaven  v.  Smith,  98  App.  Div.  212,  216,  90  N.  Y.  Supp.  646, 
rev'd  188  N.  Y.  74,  on  other  ground*. 

A  river  is  considered  an  arm  of  the  sea,  and  as  such,  navigable, 
80  far  as  the  circulation  is  at  all  subjected  to  the  inffluence  of 
oceanic  tides;  even  when  the  water  has  ceased  to  be  salt  or 
brackish,  or  when  there  is  no  tidal  current  up  the  river. 

People  V.  Titbits,  19  N.  Y.  623. 

Encroachments. — Navigable  streams  are  highways,  and  en- 
croachments thereon  are  purprestures.  (Invasions  of  rights  of 
property  in  the  soil,  while  the  same  remains  in  the  people.) 

Knickerbocker  Ice  Co.  ▼.  Shultz,  116  N.  Y.  382,  22  N.  E.  664. 

Long  Island  Sound  is  a  well  known  body  of  water.  **Into  it 
flow  many  rivers,  and  open  many  bays,  harbors,  and  inlets;  but 
the  fact  of  a  connection  between  them  •  •  .  does  not  make 
them  a  part  of  the  Sound.  ^' 

Lowndes  v.  Huntingt<ni,  163  U.  S.  1,  22,  27. 

Tiffany  v.  Town  of  OyBter  Bay,  209  N.  Y.  1,  102  N.  E.  585. 


.  7.  United  States  oontrol  of  navigable  waters. 

Erection  of  piers,  etc. — The  United  States  River  and  Harbor 
Act,  25  U.  S.  Statutes  at  Large,  400  and  26  U.  S.  Statutes  at 
Large,  454,  §  7,  prohibits  the  erection  of  any  pier,  wharf,  break- 
water or  structure,  in  any  navigable  waters  of  the  United  States, 
where  no  harbor  lines  are  established,  in  such  manner  as  to  ob- 
struct or  impair  navigation,  commerce,  or  anchorage  of  said 
waters,  without  permission  of  the  secretary  of  war. 

Jenk8  V.  Miller,  14  App.  Div.  474,  43  N.  Y.  Supp.  927. 


♦  See  also  NOTE,  N.  Y.  Rpte.,  Bender  AnnoUied  Ed.,  Bk.  29,  p.  764. 
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Bulkhead  lines  can  be  established  by  the  secretary  of  war.  If 
none  are  established,  filling  in  which  shall  obstruct  or  impair  navigation, 
is  prohibited. 

U.  S.  Rev.  Stat.,  pp.  101,  102,  103. 

*8.  Patents. 

Patents  by  the  crown  of  England^  prior  to  Oct  17,  1775,  are 
contracts;  and  are  protected  by  both  the  federal  and  state  Constitutions. 
Fowler,  Real  Property  of  New  York  (3d  ed.),  p.  88. 

A  patent  granted  by  the  king  of  Great  Britain  cannot  be  an- 
nulled in  an  action  brought  by  the  people.  The  Constitution  of 
1777  provides  that  all  grants  of  land  made  by  the  king  after  Oct. 
14,  1775,  shall  be  null  and  void;  but  that  nothing  therein  con- 
tained shall  affect  any  grants  made  by  the  king  or  his  predeces- 
sors, or  annul  any  charters  made  by  him,  prior  to  that  day.  Al- 
though this  does  not  in  terms  confirm  the  royal  patents,  yet  it  has 
been  regarded  as  such  confirmation. 

People  V.  Clark,  10  Barb.  120,  affM  9  N.  Y.  349. 

Crown  patents,  of  record  in  England,  can  be  proved  by  a  copy 
thereof,  certified  by  a  New  York  commissioner  for  the  city  of 
London. 

Mackinnon  v.  Barnes,  66  Barb.  91. 

The  publication  of  the  notice  of  application  for  a  grant  of  land 
under  water,  required  by  statute,  is  absolutely  necessary  to  con- 
fer jurisdiction;  and  without  it  any  grant  made  by  the  commis- 
sioners of  the  land  oflSce,  is  void. 

People  ex  rel.  Hunt  v.  Schermerhom,  19  Barb.  540. 

Every  part  of  the  execution  of  a  patent,  such  as  signature  by 
the  proper  officer,  sealing  and  countersigning,  and  every  other 
statutory  requirement,  is  essential  to  its  validity. 

McGarrahan  ▼.  Mining  Co.,  96  U.  S.  316. 
A  GRANT  OF  LANDS  UNDER  WATER  TO  ONE  WHO  IS  NOT  THE  OWNER  OF 

THE  UPLAND^  w  void  by  statute. 


'  See  also  NOTE,  N.  Y.  Rpts.,  Bender  AnnoUted  Ed.,  Bk.  5,  p.  171. 
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A  patent  to  land  under  water,  where  the  patentee  owned  a  lot 
fronting  on  a  street  along  the  shore,  but  did  not  own  the  fee  of 
the  street,  and  highwater  mark  was  in  the  street,  was  void. 

People  ex  rel.  Banks  v.  Colgate,  67  N.  Y.  512. 

A  patent  issued  to  an  applicant  after  he  had  conveyed  the  upland, 
is  had. 

The  commissioners  of  the  land  office  have  no  power  to  adjudi- 
cate as  to  the  title  of  the  upland  owner.  That  must  be  done  by 
a  constitutional  court.  They  can  only  determine,  for  the  pur- 
pose of  making  the  grant,  who  the  owners  are;  and  if  they  are 
wrong,  the  title  fails. 

People  ex  rel.  Oyster  Bay  v.  Woodruff,  64  App.  Div.  239,  71  N.  Y.  Supp.  1044. 

A  water  grant  made  to  one  of  two  common  owners  of  the  upland,  is 
good  if  the  other  owner  ratifies  it  hy  a  conveyance  of  it  with  Tits  co- 
tenant. 

A  GRANT  OF  LAND  UNDER  WATER  BY  THE  STATE^  ALWAYS  RESERVES  TO 

THE  PEOPLE,  the  right  to  use  the  premises  granted^  until  devoted  to  the 
uses  of  commerce  hy  filling  in. 

The  commissioners  of  the  land  office,  cannot  be  compelled  to 
make  grants  of  land  under  water. 

People  ex  rel  Tracy  v.  Woodruflf,  54  App.  Div.  1,  66  N.  Y.  Supp.  209,  app.  dis. 
166  N.  Y.  697. 

A  conveyance  by  the  upland  owner  to  a  railroad  company,  does 
not  defeat  the  right  of  said  owner  to  obtain  a  grant  of  lands 
under  water  from  the  state. 

New  York  Central  &  H.  R.  R.  Co.  v.  Aldridge,  135  N.  Y.  83,  32  N.  E.  50. 

Railroad  may  condemn  land  under  water  granted  by  state.— It 
is  not  a  valid  objection  to  a  condemnation  proceeding  by  a  rail- 
road, that  the  land  is  under  water.  The  grant  from  the  state  dis- 
poses of  the  public  rights,  and  condemnation  disposes  of  the 
private  rights;  and  in  case  of  condemnation,  the  question  is  solely 
one  of  compensation  between  the  railroad  and  the  landowner. 

Kerr  v.  West  Shore  R.  Co.,  127  N.  Y.  269,  27  N.  E.  833. 

The  water  grant  from  the  commissioners  of  the  land  office  to 
the  New  York  Central  R.  Co.,  dated  Dec.  26,  1873,  extending 
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from  Spuyten  Duyvil  to  Albany,  is  valid  ecxept  as  to  such  por- 
tions thereof  as  had  theretofore  been  granted  to  other  parties; 
and  is  not  attackable  by  a  junior  patentee. 

Lally  V.  New  York  Central  &  H.  R.  R.  Co.,  61  Misc.  199,  113  N.  Y.  Supp.  177, 
aff'd  132  App.  DiT.  66. 

A  patent  not  containing  a  reservation  of  gold  and  silver 
mines,  is  not  for  that  reason  void.  The  commissioners  may,  if 
they  choose,  give  their  own  deed  instead  of  a  patent;  and  the 
commissioners  being  agents  for  the  state,  the  patent  may  be 
good  for  the  lands,  and  void  as  to  the  mines.  **  Moreover  the 
mineralogical  history  of  the  world  affords  no  evidence  of  the 
discovery  of  gold  or  silver  mines  beneath  the  waters  of  navigable 
rivers,  and  there  is  no  reason  to  expect  such  a  discovery." 

People  T.  Manraii;  5  Denio  389,  397. 

Removal  of  cloud  on  title  created  by  patent. — Patents  may  be 
vacated  and  annulled  only  by  action  of  the  attorney  general 
under  Code  of  Civil  Procedure,  §  1957.  But  this  does  not  pro- 
hibit an  individual  from  bringing  a  suit  in  equity  to  remove 
a  cloud  on  his  title  created  by  a  patent.  The  decree  in  such  an 
action  only  restricts  the  operation  of  the  patent  on  the  premises 
in  question;  but  leaves  it  unimpaired  in  other  respects. 

Lally  V.  New  York  Central  &  H.  R,  R.  Co.,  123  App.  Div.  35,  107  N.  Y.  Supp. 
868. 

Failure  to  fulfill  condition. — The  question  of  forfeiture  of  a 
grant  from  the  state  to  a  riparian  owner,  of  lands  under  water 
adjacent  to  a  pier  maintained  by  him,  because  of  his  failure  to 
fill  in  the  land  under  water,  is  a  question  which  the  state  alone 
can  raise  in  a  proper  action. 

White  V.  Nassau  Trust  Co.,  168  N.  Y.  149,  61  N.  E.  169. 

The  failure  to  fulfill  a  condition  in  a  patent,  can  only  be  taken 
advantage  of  by  the  state  in  an  action  instituted  by  the  attorney 
general.  Non-compliance  with  a  condition  does  not  make  the 
grant  void;  and  the  title  is  good  until  the  state  attacks  it. 

Code  of  Civil  Procedure,  §  1957. 

New  York  Central  &  H.  R.  R.  Co.  v.  Aldridge,  136  N.  Y.  83,  32  N.  E.  60. 
Blakeslee  v.  Blakeslee's  Sons  Iron  Works,  129  N.  Y.  155,  29  N.  E.  2. 
Archibald  v.  New  York  Central  &  H.  R.  R.  Co.,  157  N.  Y.  574,  52  N.  E.  567. 
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A  grant  by  the  sovereign  authority  of  the  state  to  a  man  and 
five  others  as  patentees/  for  and  on  behalf  of  themselves  and 
their  associates,  the  freeholders  and  inhabitants  of  the  town  of 
Hempstead,  is  a  valid  grant,  being  made  to  individuals  by  name 
as  trustees  for  the  freeholders  and  inhabitants;  and  the  grant 
confers  a  capacity  to  take  and  hold  in  a  corporate  character. 

Town  of  North  Hempstead  v.  Town  of  Hempstead,  2  Wend.  109. 

Colonial  governors  had  the  power  to  make  valid  grants  of  land 
covered  by  navigable  waters.  A  patent  to  certain  named  per- 
sons, the  then  ** freeholders  and  inhabitants  of  the  town,'' 
creates  at  least  a  quasi-corporation ;  and  vests  title  in  the  town. 

People  ex  rel.  Hunt  v.  Schermerhorn,  19  Barb.  540. 

A  patent  to  certain  freeholders  as  patentees,  for  and  in  behalf 
of  themselves  and  their  associates,  the  freeholders  and  inhabi- 
tants of  the  town,  vests  the  title  in  the  town,  and  not  in  the 
freeholders  named. 

Atkinson  ▼.  Bowman,  42  Hun  404. 

''Nearly  all  the  Long  Island  towns  were  created  by  royal 
charters,  and  the  patents  were  intended  not  only  to  create  the 
corporate  bodies  and  thus  clothe  the  inhabitants  with  the  power 
of  government,  but  also  to  convey  the  title  to  the  land  within 
the  bounds  of  the  town.  In  several  cases  the  charters  of  these 
towns  have  been  before  the  courts  for  construction,  and  invari- 
ably it  haB  been  decided  that  under  them  the  towns,  in  their 
corporate  character,  took  title  to  the  undivided  and  unappro- 
priated land  within  their  bounds.^' 

Trustees  of  Southampton  v.  Mecox  Bay  Oyster  Co.,  116  N.  Y.  1,  22  N.  E.  387. 

Buildings  may  be  erected  on  land  granted  by  patent  for  com- 
merce only. 

People  V.  American  Sugar  Refining  Co.,  86  Misc.  78,  148  N.  Y.  Supp.  160. 

A  grant  for  commercial  purposes  only,  imposes  no  condition 
precedent  or  subsequent,  and  no  restriction  upon  the  absolute 
title. 

Abbott  V.  Curran,  98  N.  Y.  666. 
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Franchise  only  granted* — A  grant  by  the  state  in  this  langu- 
age: **The  power  and  authority  to  erect  any  dock  or  docks  that 
shall  be  necessary  to  promote  the  commerce  of  our  said  state, 
upon  the  land,  under  water,  hereinafter  described,  and  the 
authority  to  collect  from  persons  using  such  dock  or  docks 
reasonable  and  accustomed  dockage,  to  be  regulated  by  our  legis- 
lature,'^  confers  but  a  franchise, — an  incorporeal  hereditament. 

Harper  v.  Wimama,  110  N.  Y.  260,  18  N.  E.  77. 

Andrus  v.  National  Sugar  Refining  Co.,  72  App.  Div.  661,  76  N.  Y.  Supp.  630. 

A  patent,  so  far  as  it  overlaps  a  previous  one,  is  void. 

Townsend  v.  Trustees  of  Brookhaven,  97  App.  Div.  316,  89  N.  Y.  Supp.  982. 

Patents  overlapping  on  an  irregular  shore,  considered,  and  the 
rule  of  division  according  to  value  and  quantity,  applied. 

Dooley  v.  Proctor  &  Gamble  Mfg.  Co.,  77  Misc.  398,  187  N.  Y.  Supp.  737,  rev'd 
168  App.  Div.  429. 

Adjacent  owners;  lateral  limits. — ^Adjacent  owners  mean  the 
owners  of  land  bordering  on  the  land  granted.  The  lateral  limits 
of  a  water  grant  must  be  perpendicular  to  the  general  curve  of 
the  stream. 

People  V.  Schermerhorn,  19  Barb.  540. 

Or  at  right  angles  with  the  thread  of  the  stream,  without 
regard  to  the  directions  of  the  lines  on  the  land. 

United  States  v.  Ruggles,  5  Blatch.  35,  Fed  Gas.  16,  2G4. 

Patents  on  a  cove  should  be  so  divided  as  to  give  the  upland 
owners  a  ratable  frontage  at  the  mouth  of  'the  cove,  combined 
with  a  ratable  distribution  of  the  lands  of  the  cove  under  water. 
And,  generally,  patents  should  be  lined  out  as  though  the  shore 
were  a  straight  line,  and  not  as  though  the  shore  line  would  be 
extended  by  following  the  shore  indentations. 

People  ex  rel.  Cornwall  v.  Woodruff,  30  App.  Div.  43,  51  N.  Y.  Supp.  516,  aff'd 
157  N.  Y.  709. 

In  water  grants  the  boundary  lines  between  adjacent  pro- 
prietors where  the  shore  is  curved,  are  determined  as  follows: 
**Each  riparian  proprietor  shall  receive  his  ratable  share  of 
front  on  the  outer  or  water  line,  and    .    .    .    the  boundary  lines 
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between  coterminous  proprietors  are  to  be  drawn  at  right  angles^ 
or  divergent  or  convergent  to  the  shore,  according  to  circum- 
stances.'' Practical  locations  of  boundaries  by  the  proprietors 
themselves,  are  entitled  to  great  weight. 

CDonnell  v.  Kelsey,  6  Super.  (4  Sandf.)  202,  214,  aff'd  10  N.  Y.  4K. 
(IlluBtrated  by  diagram  on  p.  210.) 

No  absolute  rule  as  to  the  directions  of  lines  of  patents  from 
the  shore,  can  be  made.  This  seems  to  rest  in  the  discretion  of 
^he  land  cpmmissioners  to  apportion  as  they  think  best. 

CuUen,  J.,  in  City  of  Brooklyn  v.  Mackay,  13  App.  Div.  105,  42  N.  Y.  Supp. 
1063,  app.  dis.  162  K.  Y.  660,  47  N.  E.  1106. 

Water  grants  should  be  made  to  the  adjacent  owners  on  the  theory 
that  the  lands  on  each  side  of  the  geographical  center  line  of  a  creek, 
are  adjacent  to  the  lands  on  each  side  without  regard  to  the  line  of  the 
channel.  And,  generally,  they  should  run  at  right  angles  to  said  center 
line. 

A  patent  running  five  hundred  feet  out  from  low  water  mark, 
does  not  exclude  the  foreshore. 

Bardes  v.  Herman,  62  Misc.  428,  114  N.  Y.  Supp.  10»8,  aflf'd  144  App.  Div, 
772,  129  N.  Y.  Supp.  723,  207  N.  Y.  745. 

The  people  have  rights  of  way  in  land  under  water  and  the 
foreshore,  even  after  a  patent  is  issued,  until  actually  filled,  in. 

People  V.  steeplechase  Park  Co.,  82  Misc.  247,  143  N.  Y.  Supp.  603,  aflf*d  166 
App.  Div.  231,  151  N.  Y.  Supp.  157,  mod.  218  N.  Y.  469. 

(But  such  a  reservation  is  umially  expressed  in  the  patent,  in  any 
case.) 

Recording. — Prior  to  L.  1896,  ch.  517,  there  was  no  statutory 
direction  for  the  recording  of  patents  in  the  secretary  of  state's 
office;  But,  being  public  governmental  acts,  they  were  recorded, 
the  same  as  other  acts  of  the  government;  in  the  proper  office  of 
the  government;  which,  from  the  earliest  times,  has  been  that 
of  the  secretary  of  state.  Certified  copies  of  patents  from  the 
office  of  the  secretary  of  state,  are  admissible  in  evidence  under 
Code  of  Civil  Procedure,  §  933. 

New  York  Central  &  H.  R.  R.  Co.  v.  Brockway  Brick  Co.,  10  App.  Div.  387, 
41  N.  Y.  Supp.  762,  aff'd  158  N.  Y.  470,  53  N.  E.  209. 


Digitized  by 


Google 


WATER.  1237 

Patents  by  the  state  must  be  recorded  in  the  office  of  the  secretary  of 
state;  Public  Lands  Law  (L.  1909,  ch.  50),  §  5;  and  may  be  recorded 
in  the  county  recording  offices;  Real  Property  Law,  §  295.  Bui  in  order 
to  make  them  fully  operative  as  notice,  they  should  be  recorded  in  the 
recording  office  of  the  county  where  the  land  lies. 

Patents,  to  be  valid,  must  be  recorded,  thus  differing  from 
private  grants. 

Hooper  v.  City  of  New  York,  96  Miec  47,  160  N.  Y.  Supp.  14. 

Laws  of  congress  regulating  commerce.— A  riparian  grantee 
takes  land  under  water  by  patent,  subject  to  the  paramount 
laws  of  congress  regulating  commerce.  **It  follows  from  the 
qualified  nature  of  riparian  tenure,  that  compensation  need  not 
be  made  by  the  United  States  to  riparian  proprietors  for  struct- 
ures imposed  in  navigable  streams  to  improve  navigation.'' 

Fowler,  Real  Property  of  New  York    (8d  ed.),  p.  101;   citing  Scranton  v. 
Wheeler,  179  U.  S.  141. 

A  water  grant  by  the  city  of  New  York  conveys  the  fee, 

because  the  city  has  the  fee  under  the  Dongan  charter;  and  the 
grantee  gets  the  title,  even  though  he  is  not  the  upland  owner. 

Towle  V.  Remsen,  70  N.  Y.  803. 

The  title  of  the  city  of  New  York  in  and  to  the  ''tideway" 
around  the  island  of  Manhattan,  is  derived  from  the  patent 
granted  by  Governor  Dongan  to  said  city,  dated  April  22,  1686; 
and  is  fortified  by  various  subsequent  confirmatory  grants  and 
constitutional  and  legislative  enactments. 

Sage  V.  The  Mayor,  164  N.  Y.  61,  47  N.  E.  1096. 

Of  unqualified  fee  to  foreshore  for  private  purposes.— The  com- 
missioners of  the  land  office  have  no  authority  to  grant  to 
adjoining  owners  an  unqualified  fee  to  the  foreshore  for  private 
purposes. 

People  V.  Steeplechase  Co.,  165  App.  Div.  2S1,  151  N.  Y.  Supp.  157,  mod.  218 

N.  Y.  469. 
Matter  of  Long  Sault  Development  Co.,  212  K.  Y.  1,  105  X.  E.  949. 

Patentees  acquire  qualified  fee. — Patentees  acquire  title  to 
land  under  water  in  fee,  but  a  fee  qualified  as  to  the  uses  to 
which  it  can  be  put,  and  subject  to  the  control  of  the  state  and 
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federal  authorities.  They  own  the  naked  fee  to  the  land  under 
water  beyond  the  bulkhead  line,  but  without  the  right  to  im- 
pede or  prevent  the  use  of  the  water  for  purposes  of  commerce 
and  navigation,  precisely  as  though  no  grant  had  been  made. 

Appleby  V.  City  of  New  York,  167  App.  Div.  3«9,  162  N.  Y.  Supp.  367,  citing: 
Garrison  t.  Greenleaf  Johnson  Lumber  Co.,  215  Fed.  576. 
Scranton  v.  Wheeler,  179  U.  S.  141. 

The  title  of  an  individual  to  submerged  lands,  no  matter  how 
acquired,  is  a  qualified  title  and  a  mere  technical  one;  and  is 
very  different  from  his  title  to  fast  lands. 

Scranton  v.  Wheeler,  179  U.  S.  141. 

The  pre-emptive  right  to  a  grant  of  land  under  water,  is 
appurtenant  to  the  upland,  and  cannot  be  separated  from  it; 
and  any  attempt  to  withold  it  is  nugatory. 

Blakslee  Manufacturing  Co.  v.  Blakslee's  Sons  Iron  Works,  129  N.  Y.  155, 
29  N.  E.  2. 

Grant  by  legislature. — The  legislature  cannot  grant  even  a 
right  to  fill  in  land  under  water  for  private  uses,  without  a  two- 
thirds  vote. 

ConsMtution,  art.  3,  §  20. 

First  Constr.  Co.  v.  State  of  New  York,  221  N.  Y.  296,  116  N.  E.  1020. 

Lands  under  water  belong  to  state  subject  to  right  of  congress 
to  control  navigation. — The  ownership  of,  and  dominion  and 
sovereignty  over,  lands  covered  by  tidewaters  within  the  limits 
of  the  several  states,  belong  to  the  respective  states  within 
which  they  are  found;  with  the  consequent  right  to  use  and  dis- 
pose of  any  portion  thereof,  when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the  public  in  the  waters; 
and  subject  always  to  the  paramount  right  of  congress  to  control 
their  navigation  so  far  as  may  be  necessary  for  the  regulation  of 
commerce  with  foreign  nations  and  among  the  states. 

Illinois  Central  Railroad  v.  Illinois,  146  U.  S.  387. 

*'The  king,  by  virtue  of  his  proprietary  interest,  could  grant 
the  soil,  so  that  it  should  become  private  property,  but  his 
grant  was  subject  to  the  paramount  right  of  public  use  of 
navigable  waters,  which  he  could  neither  destroy  nor  abridge. 
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In  every  such  grant  there  was  an  implied  reservation  of  the 
public  right,  and  so  far  as  it  assumed  to  interfere  with  it,  or  to 
confer  a  right  to  impede  or  obstruct  navigation,  or  to  make  an 
exclusive  appropriation  of  the  use  of  navigable  waters,  the  grant 
was  void.*' 

People  V.  New  York  A  Staten  Island  Ferry  Co.,  68  N.  Y.  71,  76. 

Actions  to  annul. — L.  1917,  ch.  308,  amending  Pvhlic  Lands  Law, 
(L,  1919,  ch.  50),  provides  for  actions  to  annul  patents  for  the  failure 
to  comply  with  the  conditions  contained  in  them. 

9.  Water  supply  and  rents. 

Public  Health  Law  and  regulations  of  state  and  municipal 
AUTHORITIES. — Ordinances  of  hoards  of  health  regarding  water  supply 
rules  and  regulations,  provisions  of  the  public  health  law  (L,  1909,  ch. 
60),  and  the  rules  and  regulations  promulgated  hy  the  state  depart- 
ment of  health,  are  only  the  exercise  of  the  police  power;  and  none  of 
them  affect  in  any  way  the  title  to  real  estate. 

The  state  commissioner  of  health  can  make  regulations  for 
the  protection  of  a  village  water  supply  from  contamination; 
but  before  the  village  can  enforce  them  so  as  to  deprive  land- 
owners of  their  reasonable  and  ordinary  use  of  land  and  water, 
it  must  compensate  the  owner  therefor.  Otherwise  it  would  be 
taking  private  property  without  due  process  of  law. 

George  v.  Village  of  Cheater,  69  Misc.  663,  111  N.  Y.  Supp.  722,  aff'd  137 
App.  Div.  889,  wliich  is  mod.  202  N.  Y.  398,  96  N.  E.  767. 

Conditioning  property  by  New  York  city  under  the  Water- 
shed Act,  is  constitutional,  because  it  provides  for  compensa- 
tion; and  under  it  the  city  can  enforce  the  conditions  before 
payment.  Riparian  owners  have  no  right  to  pollute  streams  in 
any  case. 

Kelley  v.  Mayor  of  New  York,  6  Misc.  616,  27  N.  Y.  Supp.  164,  affM  89  Hun 
246,  35  N.  Y.  Supp.  1109. 

The  state  hoard  of  health  is  authorized,  with  the  approval  of  the 
county  judge,  to  make  rules  to  prevent  the  contamation  of  a  water  sup- 
ply, and  to  impose  penalties. 

L.  1885,  ch.  643.    See  Public  Health  Law  (L.  1909,  ch.  49),  §§  7087. 
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A  water  rate  measured  by  a  meter,  is  neither  a  tax  nor  an 
assessment,  but  is  based  on  contract  entirely.  A  tenant  using 
the  water  must  pay  it  although  it  is  a  lien  on  real  estate  and 
although  the  lease  does  not  mention  it. 

New  York  University  v.  American  Book  Co.,  62  Misc.  122,  115  N.  Y.  Supp. 
103,  aff'd  132  App.  Div.  732,  117  N.  Y.  Supp.  887,  197  N.  Y.  294,  90 
N.  E.  819. 

Water  furnished  through  a  meter  charge,  is  not  a  tax  within 
the  meaning  of  the  Summary  Proceeding  Statute,  Code  of  Civil 
Procedure,  §  2231,  subd.  3. 

Kleinstein  v.  Gonsky,  134  App.  Div.  266,  118  N.  Y.  Supp.  949. 

But  an  assessment  on  a  vacant  lot  for  water  charges,  may  be 

a  tax. 

Silkman  v.  Water  Commrs.  of  Yonkers,  162  N.  Y.  327,  46  N.  E.  612. 

A  water  tax  on  premises  is  no  ground  for  the  rejection  of  the 
title.  The  purchaser  must  take  the  title,  with  an  abatement  of 
purchase  money  to  cover. 

Cogswell  V.  Boehm,  5  N.  Y.  Supp.  67. 

Where  the  charges  are  not  liens  on  real  estate,  the  water 
supply  cannot  legally  be  cut  off  on  account  of  non-payment  of 
charges  made  to  a  former  owner  or  occupant; 

People  ex  rel.  Thayer  v.  Bd.  of  Water  Commrs.  of  City  of  Yonkers,  Special 
Term,  Westchester  County,  Nov.  29,  1904. 

In  such  a  case,  the  credit  extended  for  supplying  water,  is  on  exactly 
the  same  footing  as  credit  extended  for  supplying  groceries. 

Water  companies  must  furnish  water. — Transportation  Corporor 
tions  Law  (L.  1909,  ch.  219),  §  81,  provides  that  water  companies  must 
furnish  water,  hut  provides  no  penalty  for  a  violation, 

(A  heavy  penalty  was  enforced  against  a  lighting  company 
for  the  failure  to  furnish  gas  under  the  Transportation  Corpora- 
tions Law.  The  company's  only  excuse  was  the  failure  of  the 
former  tenant  to  pay  for  gas.) 

Shelley  v.  Westchester  Lighting  Co.,  139  App.  Div.  690,  124  N.  Y.  Supp.  484. 
afTd  204  N.  Y.  641. 
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A  public  service  corporation  cannot  refuse  service  because  of 
the  failure  of  a  former  owner  of  the  premises  to  pay  its  charges. 

Assets  &  L.  Assn.  v.  N.  T.  Steam  Ck>.,  PabHc  Service  Commission,  Nov.,  1917, 
N.  Y.  L.  J.,  Nov.  19,  1917. 

But  the  legislature  may  confer  upon  mnnieipal  anthoritieB  the 
power  to  enforce  compliance  with  their  rules  on  the  part  of 
private  consumers;  and  the  exercise  of  such  power  cannot  be 
restrained  by  the  courts. 

BmsB  V.  Bathbone,  158  N.  Y.  486,  47  N.  £.  905. 

The  lien  of  water  rents  could  have  been  foreclosed  by  a  village 
incorporated  under  the  general  law,  although  the  statute  did 
not  provide  for  it. 

Opinions  of  Atty.  Gen.,  1911,  p.  457,  citing  Chatfield  v.  Camp- 
bell, 35  Misc.  355,  71  N.  Y.  Supp.  1004,  aff  ^d  75  App.  Div.  631,  78 
N.  Y.  Supp.  1113,  holding  that  anyone  who  has  a  lien  or  charge 
upon  property,  may  always  come  into  a  court  of  equity  to 
enforce  it. 

But  the  lien  of  water  rents  and  their  foreclosure,  are  now 
provided  for  by  L.  1913,  ch.  183,  amending  Village  Law  (L.  1909, 
ch.64),§229. 

The  lien  of  water  charges  furnished  to  two  houses  through  one  meter, 
may  be  apportioned  by  the  water  commissioners. 

Charges  made  by  a  wafer  board,  under  a  personal  contract  with  the 
owner  for  piping  a  new  tract,  are  only  personal  claims,  and  not  liens 
on  the  land. 

The  water  meter  is  controlling  as  to  the  amount  of  the  charge; 
unless  it  is  demonstrated  that  the  record  made  by  the  meter  is 
erroneous. 

Pabst  Brewing  Co.  v.  Oakley,  115  App.  Wv.  216,  100  N.  Y.  Supp.  794. 

Water  pipes  laid  in  private  streets  on  a  map,  by  the  mapper, 
ARE  CONVEYED  BY  CONVEYANCES  OF  THE  LOTS  including  One-half  of  the 
streets  in  front;  and  even  where  he  retains  the  fee  of  the  streets,  but 
conveys  the  lotsy  it  is  doubtful  whether  he  can  afterwards  tear  up  the 
streets  to  repair  the  pipes,  without  committing  a  trespass. 

^  10.  Riparian  rights. 
Riparian  rights  include  a  reasonable  use  of  the  water;  and  the 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  28,  p.  201,  Bk.  36, 
p.  660. 
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question  as  to  what  is  a  reasonable  use^  is  one  of  fact.  The 
riparian  owner  may  divert  the  water  for  domestic  purposes  and 
for  the  gathering  of  ice  (for  his  own  use) ;  he  may  irrigate,  water 
cattle  and  use  the  water  to  sustain  life;  and  he  may  employ  it 
for  propelling  machinery,  even  if  such  use  renders  the  flow  less 
or  more  irregular. 

Pierson  v.  Speyer,  82  App.  Div.  556,  81  N.  Y.  Supp.  636,  rev'd  178  N.  Y.  270. 

Riparian  rights  on  tidal  streams  include,  not  only  a  right  of 
access  to  the  navigable  part  of  the  river  in  front,  to  load  boats, 
draw  nets  and  the  like  but  also  the  right  to  erect  and  use  a 
suitable  wharf  or  pier  from  his  land  to  the  water,  provided  it 
does  not  interfere  with  navigation. 

Fulton  Light,  Heat  and  Power  Go.  y.  State  of  New  York,  62  Misc.  189,  196, 
116  N.  Y.  Supp.  1000,  138  App.  Div.  431,  123  N.  Y.  Supp.  1117,  aff'd  200 
N.  Y.  400,  94  N.  E.  199. 

Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  665. 

Barnes  v.  Midland  R.  Terminal  Co.  193  N.  Y.  378,  85  N;  E.  1093. 

Bardes  v.  Herman,  62  Misc.  428,  114  N.  Y.  Supp.  1098,  aff'd  144  App.  Div. 
772,   129  N.  Y.  Supp.  723,  207  N.  Y.   745. 

Riparian  rights,  where  a  grant  is  set  aside  after  dock  built, 
considered. 

Tiffany  v.  Town  of  Oyster  Bay,  104  Misc.  445,  172  N.  Y.  Supp.  356. 

A  riparian  owner  on  tidal  waters  has  no  right  to  have  the  salt 
water  kept  fit  for  human  use.  (Injunction  against  a  sewer 
refused.) 

Seaman  v.  Oity  of  New  York,  176  App.  Div.  608,  161  N.  Y.  Supp.  1002. 

Not  snbjectff  of  partition  action. — Riparian  rights  alone,  are 
not  the  proper  subjects  of  a  partition  action. 

Tracy  Development  Co.  v.  Becker,  212  N.  Y.  488,  106  N.  E.  330. 

Riparian  rights  are  diminished  to  the  extent  necessary  for  the 
operation  of  a  railroad,  by  a  strip  lying  between  the  upland  and 
the  river;  and  under  a  subsequent  grant  of  the  land  under  water, 
subject  to  the  rights  of  the  railroad  company,  the  grantee  is 
estopped  from  claiming  title  to  any  part  of  the  strip. 

Colgate  V.  New  York  Central  &  H.  R.  R.  Co..  61  Misc.  503,  100  X.  Y.  Supp. 
660,  mod.  122  App.  Div.  908. 
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The  existence  of  a  public  street  or  road  between  the  enter 
€dge  of  the  upland  and  the  tidewater,  will  not  be  permitted  to 
separate  the  riparian  rights  from  the  upland. 

Langdon  v.  The  Mayor,  93  N.  Y.  129. 

Ennis  v.  Grover,  53  Mibc.  66»  103  N.  Y.  Supp.  1088,  aff'd  120  App.  Div.  879, 
105  N.  Y.  Supp.  1114,  192  N.  Y.  584. 

A  grant  of  land  under  water  to  a  railroad  company  for  a  pas- 
senger station,  estops  the  grantor  from  claiming  riparian  rights, 
although  said  grantor  did  not  own  the  land  under  water  so 
granted. 

Moenig  r.  New  York  Central  Railroad  Co.,  187  App.  Div.  323. 

11.  Shore,  beach  and  strand. 

Shore  includes  land  washed  by  the  sea,  and  between  high  and 
low  water  mark.   Beach  is  the  same. 

Trustees  of  Basthampton  t.  Kirk,  68  N.  Y.  459. 

Oakes  v.  De  Lancey,  71  Hun  49,  24  N.  Y.  Supp.  589,  ard  143  N.  Y.  673. 

Strand  is  the  same  as  shore;  and  is  the  strip  of  land  lying  be- 
tween ordinary  high  and  low  water  mark. 

Stillman  v.  Burfeind,  21  App.  Div.  13,  47  N.  Y.  Supp.  980. 

The  shore  of  tidewater  is  the  portion  of  land  between  high  and 
low  water  mark.  Properly  speaking,  a  stream  in  which  the  tide 
does  not  ebb  and  flow,  has  no  shore.  It  has  only  banks.  A  con- 
veyance running  to  a  river,  and  thence  along  the  shore  of  the 
river,  carries  title  only  to  low  water  mark. 

Child  V.  Starr,  4  Hill  369. 

Land  between  high  and  low  water  mark  is  conveyed,  where 
the  property  is  situated  on  a  sound,  and-  is  described  in  the  deed 
as  running  along  the  shore;  even  though  the  land  under  water  is 
not  in  express  terms  conveyed. 

Cakes  v.  De  Lancey,  71  Hun  49,  24  N.  Y.  Supp.  639,  133  N.  Y.  227,  30  N.  E. 
974,  143  N.  Y.  673. 

Where  lands  are  described  as  bounded  ''by''  or  ''upon,"  or 
as  running  "to"  or  "along,"  the  sea  or  the  shore,  it  is  often  a 
matter  of  great  difficulty  to  determine  whether  the  boundary 
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falls  at  the  line  of  high  or  low  water,  or  at  some  intermediate 
point  on  the  shore.  The  authorities  on  this  point  are  conflicting. 

4  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)  821. 

The  shore  between  high  and  low  water  mark  of  tidewater,  can 
be  used  by  the  public  for  passage;  and  the  legal  owner  of  the 
upland  cannot  exclude  the  public  from  the  use  of  the  dry  land 
between  high  and  low  water. 

Barnes  v.  Midland  R.  Terminal  Co.,  193  N.  Y.  378,  85  N.  E.  1093,  rev'g  126 
App.  Div.  435,  110  N.  Y.  Supp.  645. 

The  title  to  land  under  water  is  in  tbe  state,— not  in  the  ripar- 
ian owner;  and  the  latter  is  only  entitled  to  access  to  the  water, 
and  cannot  restrain  the  placing  of  electric  light  poles  (by  public 
authority)  on  the  land  between  high  and  low  water  mark,  with- 
out showing  substantial  damage. 

Oelsner  v.  Nassau  Light  and  Power  Co.,  184  App.  Div.  281,  118  N.  Y.  Supp. 
960. 

The  word  ''beach,"  in  describing  the  thing  granted,  means  the 
tideway;  although  it  may  be  used  for  purposes  of  boundary,  to 
describe  the  shore  above  hi^  water  mark. 

Rockaway  Park  Imp.  Co.  v.  City  of  New  York,  140  App.  Div.  160,  124  N.  Y. 
Supp.    1096. 

The  foreshore,  between  high  and  low  water  mark,  can  be  used 
to  pass  and  repass  by  the  public;  but  not  to  erect  a  tent.  The 
riparian  owner  has  the  superior  right  to  do  that. 

Johnson  v.  May,  189  App.  Div.  196. 

12.  Erosion  and  avulsion. 

When  the  sea  gradually  encroaches  on  land,  the  owner  loses 
it,  and  the  title  is  in  the  state.  This  is  one  of  the  hazards  in^ 
curred  in  the  ownership  of  such  lands. 

Matter  of  City  of  Buffalo,  206  N.  Y.  319,  99  N.  E.  860. 

*  13.  Streams  and  watercourses. 

Defined. — A  watercourse,  in  a  legal  sense,  means  a  living 
stream,  with  defined  banks  and  a  channel,  not  necessarily  run- 

•  See  also  NOTE,  N.  Y.  Rpta.,  Bender  Annotated  Ed.,  Bk.  3,  p.  289,  Bk.  10,  p.  157. 
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ning  all  the  time;  but  fed  from  other  and  more  permanent 
sources  than  mere  surface  water.  Natural  depressions  in  land, 
to  which  the  surface  water  from  adjoining  lands,  naturally  flows, 
are  not  watercourses  in  the  legal  and  technical  sense  of  the 
term. 

Jeffer8  v.  Jeffers,  107  N.  Y.  660,  14  N.  E.  316. 

Owner  of  servient  tenement  must  keep  unobstructed— A 
stream  is  a  natural  watercourse  which  the  owner  of  the  servient 
tenement  is  bound  to  keep  free  and  unobstructed  for  the  owner 
of  the  dominant  tenement. 

Spink  V.  Corning,  61  App.  Div.  84,  70  N.  Y.  Supp.  143,  aTd  172  N.  Y.  626. 

An  open  brook  is  not  an  easement,  but  only  an  incident  of  the 
property  itself,  like  the  right  to  enjoy  the  soil.  A  purchaser  is 
bound  to  take  notice  of  the  physical  condition  of  the  property, 
and  he  cannot  reject  a  title  because  of  a  brook  flowing  through 
the  land. 

Archer  v.  Archer,  84  Hun  297,  32  N.  Y.  Supp.  410,  aflf'd  155  N.  Y.  415,  60 

N,  K  55. 
Scriver  t.  Smith,  100  N.  Y.  471,  3  N.  E.  676. 

Water  and  other  liquids  which  flow  upon  or  in  the  earth,  are 
not  real  estate;  neither  are  they  the  subject  of  property  until 
reduced  to  possession.  The  right  to  use  the  water,  and  to  a  judg- 
ment restraining  one  from  diverting  the  waters  from  their 
ancient  and  accustomed  channel,  is  incident  to  the  freehold  inter- 
est.  It  is  not  an  interest  in  realty. 

Thompson  v.  Attica  Water  Co.,  1  Civ.  Proc.  R.  36B. 

Changed  channel. — ^After  the  lapse  of  twenty-four  years,  a 
changed  channel  (by  deepening  it  two  and  one-half  feet),  is  to 
be  regarded  as  the  natural  one. 

Lalceside  Paper  Co.  v.  State  of  New  York,  16  App.  Div.  169,  44  N.  Y.  8upp, 
281. 

A  Stream  cannot  be  diverted  from  the  channel  through  which 
it  flows.  The  riparian  proprietor  has  no  property  in  the  water 
itself,  but  a  simple  usufruct  while  it  passes  along.  The  natural 
stream  is  an  incident  annexed  to  the  land  itself. 

Arnold  v.  Foot,  12  Wend.  330. 
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A  deed  of  land  carries  the  appurtenant  right  to  the  natural  use 
of  the  water  running  over  it.  The  right  to  the  flow  of  the  strearo 
in  its  natural  channel,  is  incident  to  the  land,  and  equity  will  re- 
strain the  unlawful  diversion  of  it. 

Corning  v.  Troy  Iron  and  Nail  Factory,  40  N.  Y.  191,  198. 

A  riparian  owner  has  no  property  in  the  water  itself,  J3ut  only 
a  usufruct.  He  may  use  it  as  it  passes  along,  but  must  send 
down  to  his  neighbor  below,  as  much  as  he  received  from  his 
neighbor  above.  He  cannot  divert  or  diminish  the  quantity  of 
water  passing  down. 

Van  Hoeeen  v.  Coventry,  10  Barb.  518. 

When  there  is  a  diversion  of  the  waters  of  a  stream,  a  riparian 
owner  may  recover  nominal  damages,  even  though  he  has  never 
actually  used  the  water,  or  has  still  enough  remaining  for  his 
use.  But  this  right  to  recover  nominal  damages,  is  substantial, 
because  it  confirms  the  proprietor's  right  to  the  beneficial  use 
of  the  waters  of  the  stream  as  it  was  accustomed  to  flow  before 
the  diversion;  and,  if  withheld,  might  tend  to  impeach  or  destroy 
his  title  by  adverse  user. 

New  York  Rubber  Co.  v.  Rothery,  182  N.  Y.  293,  30  N.  E.  841. 

Obstruction  or  diversion  of  a  watercourse  will  be  enjoined, 
although  no  substantial  damages  are  shown;  because,  by  its 
repetition  or  continuance,  it  may  become  the  foundation  or  evi- 
dence of  an  adverse  right. 

Amsterdam  Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56  N.  E.  767. 

Water  flowing  in  a  stream  is  a  part  of  the  freehold;  and  a  cor- 
poration cannot  legally  divert  the  water  and  sell  it,  without  com- 
pensating all  the  lower  riparian  proprietors  therefor.  *'The 
right  to  a  stream  of  water  is  as  sacred  as  the  right  to  the  soil 
over  which  it  flows.  ^^ 

Standen  v.  New  Rochelle  Water  Co.,  91  Hun  272,  36  N.  Y.  Supp.  92. 

Selling  water  to  a  water  company  is  an  unreasonable  use  of  a 
stream. 

HigginB  V.  Flemington  Water  Co.,  36  N.  J.  Eq.  538. 
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Ice  is  frozen  water  and  therefore  a  riparian  proprietor  on  a 
nmning  stream  does  not  own  it  and  cannot  sell  it;  because  he 
can  do  nothing  to  diminish  the  natural  flow  of  water.  So  held> 
even  of  a  mill  pond  formed  by  artificially  damming  the  waters 
of  a  running  stream. 

Marshall  t.  Peters,  12  How.  Pr.  218. 

Ice  belongs  to  the  owner  of  the  soil  beneath,  and  not  to  the 
owner  of  the  flooding  rights;  overruling  Myer  v.  Whitaker,  5 
Abb.  N.  C.  172.  The  rights  of  flowage  or  pondage  by  a  mill 
owner,  of  land  of  another,  does  not  carry  with  it  the  right  to 
take  ice  formed  over  the  other  ^s  land.  That  right  may  be  ex- 
ercised by  the  latter,  except  so  far  as  it  operates  to  the  detriment 
of  the  mill  privilege. 

Valratino  v.  Schantz,  216  N.  Y.  1,  109  N.  E.  866. 

The  center  line  of  a  stream  is  the  line  half  way  between  the 
edges  of  the  water  at  the  sides;  and  not  the  center  of  the  distance  be- 
tween its  banks:  nor  is  it  the  center  line  of  the  channel. 

The  center  line  of  a  stream  is  measured  from  the  water  ^s  edge, 
and  not  from  the  bank;  and  runs  parallel  thereto  without  regard 
to  the  depth  of  the  water  (non-navigable  stream). 

Pratt  y.  Lamson,  2  Allen  (84  Mass.)  275. 

Ponds  may  be  maintained  by  riparian  owners  on  a  stream,  for 
business  and  ornamental  purposes,  provided  their  size  is  not  so 
great  as  to  materially  diminish,  by  evaporation  and  absorption, 
the  quantity  of  water  flowing  in  the  stream. 

Pierson  v.  Speyer,  178  N.  Y.  270,  70  N.  E.  799. 

The  water  of  a  river  is  not  land;  but  the  right  to  use  it  as  it 
flows  over  one^s  land,  is  a  corporeal  hereditament;  and  the  right 
to  use  it  as  it  flows  over  the  land  of  another,  is  an  incorporeal 
hereditament;  and  such  rights  are  properly  classed  as  real  estate. 

Tracy  Development  Co.  v.  Becker,  212  N.  Y.  488,  106  N.  E.  380. 

An  open  ditch  may  in  time  become  a  watercourse  with  riparian 
rights  to  adjoining  owners. 

Lumley  v.  Hamburg,  181  App.  Div.  441,  170  N.  Y.  Supp.  462. 
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*  14.  Smrf aoe  water. 

Rights  of  owners  of  upper  and  lovfer  property.— Surface 
water,  naturally  descending  upon  adjoining  property,  must  be 
suffered  by  the  owner  of  the  lower  property  to  be  discharged 
upon  his  land,  if  desired  by  the  owner  of  the  upper  one.  But  the 
owner  of  the  higher  one  has  the  right  to  level,  grade,  drain  or 
improve  his  lands,  disposing  the  water  in  other  directions;  and 
the  owner  of  the  lower  land  has  no  remedy  against  him. 

Vanderwiele  v.  Taylor,  66  N.  Y.  341. 
Washburn  on  Real  Property,  v.  2,  §  1293. 

Discharge   on   lands    of   another   by   artificial   means. — A 

municipal  corporation  has  no  greater  right  than  an  individual 
to  collect  the  surface  water  from  its  lands  and  streets  into  an 
artificial  channel,  and  to  discharge  them  upon  the  lands  of 
another. 

Noonan  v.  Albany,  79  N.  Y.  470. 

Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204,  206. 

An  owner  of  lands  may  not  relieve  them  from  standing  water, 
or  prevent  its  accumulation  thereon,  by  discharging  it  through 
drains  or  ditches  upon  the  land  of  his  neighbor.  He  may,  how- 
ever, drain  into  a  natural  stream  on  his  own  land,  without  regard 
to  injury  resulting  therefrom  by  increase  or  diminution  of  water 
to  the  riparian  owners. 

Foot  v.  Bronson,  4  Lans.  47. 

When  a  man  builds  upon  his  land,  he  must  care  for  the  con- 
struction so  as  not  to  discharge  the  rain  collected  from  his  build- 
ing upon  a  neighbor's  land;  and  the  same  with  ice  formed 
thereon. 

Davis  V.  Niagara  Falls  Tower  Co.,  171  N.  Y.  336,  339,  64  N.  E.  4. 

Water  cannot  be  collected  on  a  roof  and  allowed  to  overflow 
to  the  damage  of  a  neighbor. 

Treacy  v.  Realty  Associates,  168  App.  Div.  1,  153  N.  Y.  Supp.  795. 
Jutte  V.  Hughes,  67  N.  Y.  267,  272. 


♦  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  16,  pp.  22,  711. 
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15.  Subterranean  water. 

Subterranean  water  belongs  to  the  soil;  is  part  of  it;  is  owned 
and  possessed  as  the  earth  is;  and  may  be  removed  and  con- 
trolled to  the  same  extent  by  the  owner, — except  as  to  subter- 
ranean streams,  which  are  the  same  as  surface  streams. 

Trustees  of  Village  of  Delhi  r.  Youmans,  50  Barb.  316,  aflTd  45  N.  Y.  362. 


WATER  TAXES. 

(See  Real  Estate;  Water.) 


WIDOW. 

(See  Next  of  Kin.) 


WIFE. 

(See  Husband  and  Wife.) 


WILD  LANDS. 

Title  must  be  traced  to  original  patentees  or  donees. — ^Unless 
actual  possession  has  been  had,  the  title  to  wild,  unimproved,  un- 
cultivated and  unfenced  lands  must  be  traced  back  to  the 
original  patentees,  or  the  title  is  unmarketable. 

Greenleaf  v.  B.  P.  &  C.  I.  R.  Co.,  141  N.  Y.  395,  36  N.  E.  393. 

'*  When  reliance  is  placed  solely  upon  paper  title,  the  land,  not 
having  been  occupied,  improved  or  inclosed,  the  proof  must  be 
of  a  chain  of  title  from  the  original  patentee  or  donee.  A  deed 
from  a  person  not  in  possession,  or  not  shown  to  be  the  owner, 
^establishes  no  title.  ^  ^  The  possession  must  be  actual.  Mere  pay- 
79 
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ment  of  taxes  is  no  evidence  of  possession.  Possession  can  **be 
made  ouf  by  showing  that  **the  lot  was  kept  as  a  wood-lot  of 
suitable  size  for  an  improved  farm,  and  that  the  owner  of  the 
farm  habitually  for  some  years  cut  thereon  his  firewood,  saw- 
logs  and  fencing  and  building  timber.'* 

Miller  v.  Long  Island  R.  Co.,  71  N.  Y.  380. 

But  in  actions  for  trespass,  proof  of  an  unbroken  chain  of  title 
in  the  plaintiff  for  the  thirty  years  next  preceding  the  trespass, 
is  presumptive  evidence  of  his  ownership  under  Code  of  Civil 
Procedure,  §  960. 

Ridgway  v.  Hawkins,  128  App.  Diy.  16,  107  N.  Y.  Supp.  416. 

The  people  of  the  stat6,  by  the  Revised  Statutes,  possess  the 
original  and  ultimate  property  in  all  lands  in  the  state.  And  in 
an  ejectment  action  in  their  name,  proof  that  the  premises  were 
vacant  and  unoccupied  within  the  period  necessary  to  be  shown 
to  establish  title  by  adverse  possession  against  them,  is  sufficient 
in  the  first  instance  to  authorize  a  recovery. 

People  V.  Denison,  17  Wend.  812. 
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♦WILL. 

(See  Suspension  of  Alienation.) 

1.  Afterborn  children. 

2.  Codicil. 

3.  Judicial  construction. 

4.  Validity  and  rules  of  constructioiL 

5.  Destruction  and  concealment. 

6.  Execution. 

7.  Recording  and  exemplification, 

8.  Lapsed  devises. 

9.  Failure  of  legacy  upon  contest. 

10.  By  married  woman. 

11.  Mutual  wiUs. 

12.  Personalty  and  equitable  conversion. 

13.  Precatory  words  construed. 

14.  Probate. 

15.  Purchaser   protected    against. 

16.  Residuary  clause. 

17.  Revocation. 

18.  Witnesses. 

1.  Afterborn  children. 

The  statute  is:  **  Whenever  a  testator  shall  have  a  child  bom 
after  the  making  of  a  last  will,  either  in  the  life-time  or  after  the 
death  of  such  testator,  and  shall  die  leaving  such  child,  so  after 
bom,  unprovided  for  by  any  settlement,  and  neither  provided 
for,  nor  in  any  way  mentioned  in  such  will,  every  such  child  shall 
succeed  to  the  same  portion  of  such  parentis  real  and  personal 
estate,  as  would  have  descended  or  been  distributed  to  such 
child,  if  such  parent  had  died  intestate,  and  shall  be  entitled  to 
recover  the  same  portion  from  the  devisees  and  legatees,  in  pro- 
portion to  and  out  of  the  parts  devised  and  bequeathed  to  them 
by  such  will.*' 

2  R.  S.,  65,  §  49,  as  amended  by  L.  1869,  ch.  22,  which  changed  the  word 
father  to  parent.    See  Decedent  Estate  Law  (L.  1909,  ch.  18),  §  26. 


*See  also  Schouler  on  Wills  (5th  ed.);  Beaton's  Surrogates*  Courts  (3d  ed.); 
Chamberlayne,  Modern  Law  of  Evidence;  ^ero  on  Special  Actions  (3d  ed.)  and 
Supplement,  1919;  Bliss'  Code  of  Civil  Procedure  (6th  ed.)  and  Supplement,  1919; 
Parsons'  Code  of  Civil  Procedure. 
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Prior  to  1869  this  statute  did  not  affect  a  married  woman's 
will,  although  by  2  R.  S.  64,  §  44,  her  subsequent  marriage  oper- 
ated as  a  revocation.  Under  the  statute  of  1849  the  will  of  a 
married  woman  had  the  same  effect  as  if  she  were  unmarried, 
and  an  unmarried  woman  could  make  a  will  which  had  effect  ac- 
cording to  its  tenor. 

Cotheal  v.  Cotheal,  40  N.  Y.  406. 

But  this  was  changed  in  1869  (probably  as  a  result  of  the  de- 
cision in  the  Cotheal  case)  by  substituting  in  the  statute,  the 
word  **parenf  instead  of  ** father." 

Obecny  v.  Goete,  116  App.  Div.  807,  102  N.  Y.  Supp.  232. 

The  words  **my  issue''  in  a  devise,  mentions  afterbom  chil- 
dren within  the  meaning  of  the  statute. 

McLean  v.  McLean,  207  N.  Y.  366,  101  N.  E.  178. 

A  child  bom  three  days  after  its  mother  made  her  will,  is  not 

^* mentioned  therein '*  or  ** provided  for,'*  by  that  fact  alone. 

McCnim  v.  McCnim,  141  App.  Div.  83,  126  N.  Y.  Supp.  717. 

Power  of  sale  void  when  afterbom  child  unprovided  for. — 

When  a  testator  has  a  child  bom  after  making  his  will,  and  dies 
leaving  said  child  his  only  heir  at  law,  not  mentioned  or  pro- 
vided for  in  the  will,  the  will  is  wholly  inoperative;  and  the 
power  of  sale  contained  therein  fails.  In  such  a  case,  where  the 
power  of  sale  has  been  executed,  the  child's  remedies  are  not 
confined  to  a  pursuit  of  the  proceeds  of  sale,  but  he  may  main- 
tain an  action  to  recover  the  property  after  its  conveyance  to 
a  stranger. 

Smith  V.  Robertson,  24  Hun  210,  aff'd  89  N.  Y.  555. 

Provision  for  afterbom  children. — ^But  the  parent  might  have 
made  fair  and  just  provisions  for  such  child,  outside  of  any  tes- 
tamentary provision,  in  which  case  no  intestacy  occurs. 

Matter  of  Huiell,  6  Dem.  352,  354. 

By  a  provision  devising  the  estate  in  trust  for  the  wife  with 
remainder  **to  those  persons  who,  if  my  death  occurred  at  the 
time  of  her  death,  would  then  be  my  heirs  at  law  by  blood,'*  an 
afterbom  child  takes  a  vested  remainder. 

Minot  V.  Minot,  17  App.  Div.  621,  45  N.  Y.  Supp.  654. 
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Where  a  testator  left  the  residue  of  his  estate  to  his  wife,  and 
provided  that  in  case  of  her  death  before  him,  leaving  lawful 
issue  her  surviving,  such  residue  should  belong  to  such  issue  in 
equal  proportions,  a  child  bom  after  the  testator's  death  is  not 
'* mentioned"  in  the  will  within  the  meaning  of  the  statute.  **It 
is  not  suflBcient  that  the  will  should  show  that  the  testator  had 
in  mind  the  possibility  of  children  bom  after  the  making  of  the 
will.  The  child  will  take  unless  it  is  mentioned  in  some  way  or 
included  in  some  class  that  is  mentioned." 

Stachelberg  v.  Stachelberg,  124  App.  Div.  232,  108  N.  Y.  Supp.  645,  aflf'd  192 
N.  Y.  676,  rev'g  62  Miac  22,  101  N.  Y.  Supp.  178. 

A  will  which  recites  that  the  testator  is  desirous  of  making  a 
just  distribution  of  his  property  among  the  members  of  his 
family,  and  that  having  full  confidence  in  the  discretion  and  jus- 
tice of  his  wife,  he  devises  his  whole  estate  to  her  in  fee,  must 
be  considered  in  a  legal  sense  as  mentioning  afterbom  children, 
because  of  his  use  of  the  word  ** family."  Hence,  although  there 
were  afterbom  children,  the  grantee  of  the  widow  takes  a 
marketable  title. 

Wormaer  v.  Croce,  120  App.  Div.  287,  104  N.  Y.  Supp.  1090. 

A  will  devising  all  to  wife,  and  stating  that  testator  had  con- 
fidence that  she  would  provide  for  **our  children,"  does  not 
mention  a  child  bom  thereafter. 

Crocker  v.  Mulligan,  154  App.  Div.  711,  139  N.  Y.  Supp.  381. 

Afterbom  children  are  not  ** mentioned"  by  a  testator  having 
one  child,  making  provision  for  that  child,  and  a  provision  in  the 
event  of  the  death  of  the  testator  and  his  **wife  and  child  or  chil- 
dren at  one  and  the  same  time."  The  object  of  the  statute  is  to 
prevent  a  child  from  being  disinherited  by  a  **  probable  over- 
sight," but  not  in  a  case  where  the  testator  had  in  mind  the  pos- 
sibility of  his  having  other  children  bom,  although  he  does  not 
provide  for  them. 

Tavshanjian  v.  Abbott,   130  App.  Div.  863,   116  N.  Y.  Supp.  938,  aff'd  200 
N.  Y.  374,  93  N.  E.  978. 

A  will  which  makes  provision  **for  the  support  and  education 
of  such  child  or  children  of  mine  as  may  survive  me,"  makes 
provision  for  afterbom  children. 

Matter  of  Lally,  136  App.  Div.  781,  121  N.  Y.  Supp.  467,  aff'd  198  N.  Y.  608. 
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The  surrogate  has  no  authority  under  Code  of  Civil  Procedure, 
§  2615,  to  determine  whether  an  afterbom  child  was  provided 
for  in  a  will. 

M:atter  of  Sauer,  80  Misc.  105,  151  N.  Y.  Supp.  466. 

1 

A  will  made  in  ignorance  of  the  existence  of  a  living  childi  is 
not  revoked,  even  at  common  law,  by  the  discovery  of  its 
existence. 

Ordish  v.  McDermott,  2  Redf.  460. 

A  child  adopted  according  to  statute,  by  a  testator  after  the 
date  of  his  will,  must  not  on  probate  be  considered  as  though  he 
had  been  bom  to  the  testator  at  the  date  of  his  adoption. 

Matter  of  Gregory,  16  Misc.  407,  37  N.  Y.  Supp.  926. 

A  child  legally  adopted  after  a  will  is  made,  is  in  effect  after- 
bom, and  avoids  the  will. 

Decedent  Estate  Law  (L.  1909,  ch.  18),  §  26. 

Bourne  v.  Dorney,  184  App.  Div.  476,  171  N.  Y.  Supp.  264. 

The  husband  is  entitled  to  curtesy  in  the  interest  passing  to  an 
afterbom  chjlld  of  the  wife. 

Yung  V.  Blake,  163  App.  Div.  501,  148  N.  Y.  Supp.  657. 
A   POSTHUMOUS    CHILD   IS    NOT    CUT   OFF   BY   A   FORECLOSURE   ACTION 

WITHOUT  HIS  BEING  JOINED.    Neither  a  lis  pendens  filed  nor  a  judgment 
of  foreclosure  and  sale  alone  will  bar  him. 

*2.  OodicU. 

Word  codicil  in  body  of  will. — The  word  "  codicil  '*  occurring  at 
the  beginning  of  a  paragraph  in  (lie  body  of  a  will,  is  meaningless: 

A  codicil  can  be  a  republication  of  a  revoked  wiU,  when  it 
states  that  it  is  a  codicil  to  such  revoked  will. 

Matter  of  Campbell,  35  Misc.  572,  72  N.  Y.  Supp.  55,  aff'd  67  App.  Div.  627, 
73  N.  Y.  Supp.  1130,  170  N.  Y.  84,  62  N.  E.  1070. 

A  codicil  to  a  will  amounts  to  a  republication  of  the  whole  will 
not  revoked  by  the  codicil. 

Van  AUtyne  v.  Van  Alstyne,  28  N.  Y.  375. 


♦  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  26,  p.  179,  Bk.  34,  p.  979. 
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Proves  will. — A  proved  codicU  snflficiently  proves  the  will  to 
which  it  unmistakably  refers. 

Matter  of  Nisbet,  5  Dem.  286. 

When  a  codicil  refers  to  a  will,  and  declares  itself  to  be  a 
codicil  thereto,  **  proof  to  the  due  execution  of  the  codicil  will 
cure  a  defect,  not  only  in  the  proof,  but  in  the  execution  of  the 
will.'*    Proof  of  the  codicil  is  proof  of  the  will. 

Estate  of  Masters,  1  Civ.  Proc  R.  450. 

Providing  different  disposition  from  wilL — ^A  codicil  providing 
a  different  disposition  of  the  estate  from  that  provided  in  the 
will,  does  not  operate  to  revoke  a  power  of  sale  given  to  the 
executors  by  the  will. 

Conover  v.  Hoffman,  1  Abb.  Ct  App.  Dec.  429,  15  Abb.  Pr.  100. 

The  dispositions  of  a  will  caimot  be  disturbed  by  a  codicil 

further  than  to  the  extent  necessary  to  give  effect  to  the  codicil. 
It  cannot  operate  as  a  revocation  of  previous  testamentary  dis- 
positions, unless  by  some  plain  direction  or  by  force  of  the  clear 
import  of  language  in  some  inconsistent  or  repungant  provision. 

Hard  v.  Ashley,  117  N.  Y.  606,  613,  23  N.  E.  177. 

3.  Judicial  construction. 

Before  and  aft«r  Code  of  Civil  Procedure. — ^Prior  to  the  enact- 
ment of  Code  of  Civil  Procedure,  §  1866,  equity  took  cognizance 
of  actions  for  the  construction  of  wills,  only  by  reason  of  its 
jurisdiction  over  trusts.  The  extent  to  which  said  section  has 
extended  equitable  jurisdiction  over  such  actions,  has  not  been 
settled.  The  tendency  of  the  courts  is  to  restrict  its  application 
to  cases  presenting  some  features  calling  for  the  interposition  of 
equitable  doctrines. 

Higgins  V.  Downs,  101  App.  Div.  119,  91  N.  Y.  Supp.  937. 

After  a  labored  argument  the  court  in  Whitney  v.  Whitney,  63 
Hun  59, 18  N.  Y.  Supp.  3,  holds  that  §  1866  did  not  change  the  old 
rule;  and  this  decision  was  followed  in  Jones  v.  Eichards,  24 
Misc.  625,  54  N.  Y.  Supp.  126.    These  decisions  are  clearly  wrong 
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however;  because  an  action  for  construction  of  any  will  may  be 
maintained  under  that  section. 

Adams  v.  Becker,  47  Hun  65. 

Davis  V.  Tremain,  206  N.  Y.  236,  98  N.  E.  383. 

Actions  for  the  determination  of  the  validity  of  devises  were 
provided  for  by  L.  1853,  ch.  238,  as  amended  by  L.  1879,  ch.  316. 
These  acts  were  impliedly  repealed  by  Code  of  Civil  Procedure, 
§  1866,  which  provides  for  actions  to  determine  the  validity,  con- 
struction or  effect  of  devises.  The  court,  however,  will  not  en- 
tertain an  action  under  any  of  the  above  statutes  in  a  case  where 
no  practical  benefit  can  arise  to  the  plaintiff,  and  there  is  no 
actual  controversy  anyway. 

Horton  v.  Cantwell,  108  N.  Y.  256,  16  N.  E.  546. 

Who  may  maintain  action  for. — Under  Code  of  Civil  Pro- 
cedure, §  1866,  an  action  to  construe  a  will  can  only  be  main- 
tained by  an  heir  at  law  or  devisee.  Not  by  a  subsequent  owner 
of  the  property,  and  not  for  a  construction  of  a  power  of  sale, 
because  that  is  not  a  testamentary  disposition^ 

Mellen  v.  Mellen,  139  N.  Y.  210,  34  N.  K  926. 

The  right  of  an  executor  to  commence  an  action  for  the  con- 
struction of  a  will  of  real  estate  depends  entirely  upon  the  ques- 
tion whether  he  is  invested  with  a  trust  under  the  will  in  refer- 
ence to  the  subject  matter  of  the  devise;  and  it  is  only  in  such 
cases  that  a  court  of  equity  on  the  assumption  of  its  supervision 
over  trusts  and  trustees,  will  assume  jurisdiction. 

Dill  V.  Wisner,  88  N.  Y.  163,  160. 

Jurisdiction  of  court. — In  order  to  bring  an  action  to  construe 
a  will  there  must  be  a  trust  or  other  element  to  justify  invoking 
the  jurisdiction  of  the  court  for  that  purpose. 

(The  three  following  cases  were  decided  before  Code  of  Civil  Pro- 
cedure, §  1866.)^ 

Monarque  v.  Monarque,  80  N.  Y.  320. 
Bailey  v.  Briggs,  66  N.  Y.  407. 
Cfaipman  v.  Montgomery,  63  N.  Y.  221. 

'A  will  without  a  trust,  will  not  be  construed  by  the  supreme 
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court  when  the  surrogate's  court  has  jurisdiction.    (This  was  a 
will  of  personalty  only.) 

Moore  v.  De  Groote,  158  App.  Div.  828,  143  N.  T.  Supp.  873,  app.  dis.  213 
N.  Y.  642,  107  N.  B.  1082. 

A  court  of  equity  has  no  inherent  power  to  construe  devises; 

but  exercises  such  power  only  as  an  incident  to  its  jurisdiction. 

Von  Meyer  v.  Lindemann,  167  App.  Div.  353,  153  N.  Y.  Supp.  45. 

Since  Code  of  Civil  Procedure,  §  2624  (but  not  before),  the 
surrogate  has  had  the  power,  in  his  discretion,  to  construe  a  will, 
if  a  party  expressly  put  in  issue  before  him  (on  the  probate)  the 
validity,  construction  or  effect  of  any  disposition  of  personal 
property. 

Matter  of  Mount,  185  N.  Y.  162,  77  N.  E.  999. 
Matter  of  Trotter,  182  N.  Y.  465,  75  N.  E.  305. 

And  the  surrogate  has  had  the  same  power  as  to  eeai.  estate  since 
§  2624  was  amended  by  L,  1910,  ch.  584,  in  effect  Sept.  1,  1910  (now 
§  2615). 

But  the  surrogate  cannot  under  §  2624  construe  offensive 
clauses  out  of  a  will. 

Matter  of  Swartz,  79  Misc.  388,  189  N.  Y.  Supp.  1105. 

The  surrogate  of  New  York  county  had  power  to  construe  wills 
of  real  estate  under  L.  1870,  ch.  359,  §  11,  until  that  provision  was 
repealed  by  Code  of  Civil  Procedure,  §  2627,  in  1880. 

Bensen  v.  Manhattan  R.  Co.»  14  App.  Div.  442,  43  N.  Y.  Supp.  914,  aff'd  164 
N.  Y.  669,  68  N.  E.  1058. 

An  action  for  the  construction  of  a  will  as  to  personalty  lies, 
although  no  express  trust  is  created  thereunder.  Anyone  claim- 
ing an  interest  in  the  personalty,  may  maintain  an  action  against 
the  executor  (in  the  supreme  court)  to  ascertain  the  validity  of 
the  will  so  far  as  the  plaintiff  *s  interest  is  concerned. 

Wager  v.  Wager,  89  N.  Y.  161. 

Under  Surrogate's  Practice  Act  of  1914. — Since  September  1, 
1914,  any  person  interested  in  the  estate  may  at  any  time  apply 
to  the  surrogate  for  a  determination  as  to  the  validity,  construc- 
tion or  effect  of  any  provision  of  a  will.   The  application  may  be 
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made  either  in  a  proceeding  for  the  probate  of  a  will  or  at  any 
time  afterwards. 

Code  of  CivU  Procedure,  §  2616. 

Notice  of  application  and  of  objections  must  be  served  on  all  persons 

interested  and  a  jury  trial  may  be  demanded. 
Code  of  Civil  Procedure,  §§  2617-2619. 

Each  decree  or  judgment  affecting  a  will,  its  probate  or  construction, 
must  be  plainly  noted  at  the  end  or  in  the  margin  of  the  record  of  the 
will,  with  a  reference  to  the  book  or  page  where  the  decree  is  recorded. 
Code  of  Civil  Procedure,  §  2487. 

And  all  such  matters  must  be  duly  indexed  in  the  proper  booJcs, 
§  2486. 

The  decree  may  be  entered  in  a  separate  proceeding  or  in  a  probate 
proceeding  or  in  a  judicial  accounting.  The  decree  is  conclusive  against 
all  parlies  of  whom  jurisdiction  is  obtained,    §  2742. 

It  is  therefore  necessary  in  titles  coming  through  a  will  to  search  for 
such  decree  and  ascertain  whether  an  application  for  such  determina- 
tion has  been  made  and  its  results. 

There  is  no  power  in  the  surrogate  in  an  accounting  proceed- 
ing to  construe  any  former  will  through  which  real  estate  may 
have  come.  A  procedure  before  a  surrogate  to  construe  a  will 
cannot  be  converted  into  a  procedure  to  quiet  title  to  real  estate. 

Matter  of  Irwin,  100  Misc.  348,  166  N.  Y.  Supp.  697. 

A  surrogate  cannot  determine  the  title  to  real  property  in  a 
proceeding  under  Code  of  Civil  Procedure,  §  2615,  for  construc- 
tion of  a  will. 

Matter  of  Smith,  96  Misc.  414,  160  N.  Y.  jSupp.  514. 

The  added  power  has  been  given  to  the  surrogate  to  determine  the 
validity,  construction  or  effect  of  any  disposition  of  property  either 
REAL  OR  PERSONAii  Contained  in  any  will,  either  in  a  special  proceeding 
brought  for  that  purpose,  or  when  it  is  incidentally  necessary  to  make 
such  determination  in  a  proceeding  pending  in  the  court  (§  2510),  and 
every  decree  of  the  surrogate's  court  is  conclusive  as  to  all  matter^ 
embraced  therein,  against  every  person  over  whom  jurisdiction  has  been 
obtained,  until  modified  or  reversed  on  appeal.     (§  2650.) 
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In  a  proceeding  brought  for  the  construction  of  a  will,  under 
Code  of  Civil  Procedure,  §  2510,  the  surrogate  ought  not  to  pass 
upon  the  validity  of  any  disposition  of  real  property,  where  a 
trial  by  jury  is  a  matter  of  right,  and  is  riot  waived. 

Surrogate  Fowler  in  Matter  of  Harden,  88  Misc.  420,  160  N.  Y.  Supp.  743. 

The  power  of  the  surrogate  to  pass  upon  the  validity  of  a  title 
to  real  estate,  in  a  proceeding  under  Code  of  Civil  Procedure, 
§  2615,  seriously  doubted  by  Surrogate  Fowler  in  Matter  of 
Catlin,  89  Misc.  93, 151  N.  Y.  Supp.  254. 

Since  Sept.  1,  1914,  the  decision  of  a  surrogate  construing  a  will,  is 
not,  and  cannot,  be  made  binding  upon  persons  not  in  being  at  the  date 
of  the  decision. 

The  surrogate  cannot  construe  a  will  under  Code  of  Civil  Pro- 
cedure, §§  2615, 2510,  or  1866,  to  settle  a  doubt  as  to  a  title  raised 
by  a  vendee,  because  the  vendee  is  not  a  party,  and  cannot  bo 
made  one. 

Matter  of  Bouchoux,  89  Misc.  47,  162  N.  Y.  Supp.  548. 

Trust  provisions  for  unborn  infants.^A  will  cannot  be  ad- 
judged entirely  void  if  it  contains  trust  provisions  for  unborn 
infants,  because  there  is  no  way  to  bind  such  unboms. 

Monarque  v.  Monarque,  80  N.  Y.  320. 

*  4.  Validity  and  rules  of  construction. 

Need  not  contain  clause  declaring  it  a  will. — It  is  not  necessary 
that  a  will  should  contain  a  clause  declaring  it  to  be  a  will. 

Matter  of  Buchan,  16  Misc.  204,  38  N.  Y.  Supp.  1124. 

If  the  invalid  parts  of  a  will  can  be  expunged  without  essen- 
tially changing  or  destroying  the  general  testamentary  scheme, 
the  valid  parts  of  the  will  should  be  upheld. 

Kalish  V.  Kalish,  166  N.  Y.  368,  377,  69  N.  E.  917. 
Smith  V.  Chesebrough,  176  N.  Y.  317,  68  N.  E.  625. 


•See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  3,  pp.  139,  389,  Bk.  4, 
pp.  5,  110,  Bk.  6,  p.  857,  Bk.  6,  p.  675,  Bk.  7,  pp.  828,  990,  Bk.  8,  pp.  8,  260, 
Bk.  9,  p.  487,  Bk.  10,  p.  374,  Bk.  12,  p.  712,  Bk.  14,  p.  868,  Bk.  16,  p.  616,  Bk.  17. 
pp.  89,  116,  331,  618,  867,  Bk.  19,  pp.  166,  163,  314,  362,  Bk.  20,  pp.  404,  460, 
491,  Bk.  21,  pp.  116,  681,  1069,  Bk.  22,  pp.  1022,  1062,  Bk.  23,  pp.  79,  510,  573,  624, 
1031,  Bk.  24,  p.  927,  Bk.  26,  p.  824,  Bk.  26,  pp.  37,  470,  1061,  Bk.  27,  pp.  612,  984. 
1040,  Bk.  28,  p.  191,  Bk.  29,  pp.  98,  672,  1027,  1164,  Bk.  31,  pp.  133,  881,  Bk.  32, 
pp.  72,  166,  660,  1071,  1231,  Bk.  33,  pp.  192,  666,  Bk.  34,  p.  291,  Bk.  36,  pp.^n2, 
137,  Bk.  36,  p.  824,  Bk.  37,  pp.  10,  622,  685,  Bk.  38,  pp.  431,  478,  483. 
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Void  provision  may  indicate  intention. — A  void  provision  in 
a  will  is  operative  to  indicate  the  intenton  of  the  testator. 

Van  Kleeck  v.  Reformed  Prostestant  Dutch  Church,  20  Wend.  457. 
^  Burrill  v.  Boardman,  43  N.  Y.  254,  260. 

The  validity  of  a  will  must  be  determined  by  the  facts  exist- 
ing at  the  death  of  the  testator;  and  not  by  those  existing  when 
the  will  was  executed. 

Tallman  v.  Tallman,  3  Misc.  465,  23  N.  Y.  Supp.  734. 
Graham  v.  Graham,  49  Misc.  4,  97  N.  Y.  Supp.  779. 

The  word  "marriage,"  in  giving  a  legacy  to  a  legatee  upon 
her  marriage,  refers  to  a  marriage  during  the  lifetime  of  the  tes- 
tator, and  with  his  approbation,  as  well  as  a  marriage  afterward. 

Saul  V.  Swartz,  112  App.  Div.  611,  98  N.  Y.  Supp.  549. 

Uimiarried  in  a  will  includes  widowed. 

Matter  of  Oakley,  67  App.  Div.  493,  74  N.  Y.  Supp.  206,  aff'd  171  N.  Y.  652. 

Unmarried  in  a  will  means  not  married  at  the  time  of  the  tes- 
tator's death;  and  not  never  having  been  married. 

Matter  of  Union  Trust  Co.,  179  N.  Y.  261,  72  N.  E.  107. 

In  order  to  cut  off  an  heir  at  law,  the  property  must  be  devised 
to  someone  else.  It  is  not  sufficient  for  the  testator  to  declare  in 
his  will  that  his  heir  shall  take  nothing  as  his  heir. 

Jackson  v.  Schauber,  7  Cow.  187,  rev*d  2  Wend.  13. 

The  construction  given  to  a  will  by  remaindermen,  and  acted 
upon  for  many  years,  will  not  be  overturned  when  the  provisions 
thereof  are  reasonabljf  capable  of  that  construction. 

Starr  v.  Starr,  132  N.  Y.  154,  30  N.  E.  384. 

Grammatical  rules;  words  and  limitations.— In  order  to  effec- 
tuate the  intention  of  the  testator,  derived  from  the  whole  will, 
grammatical  rules  may  be  disregarded;  and  words  and  limita- 
tions may  be  transposed,  supplied  or  rejected. 

Denison  v.  Denison,  185  N.  Y.  438,  446,  78  N.  E.  162. 

The  natural  sense  in  which  words  are  used  in  a  written  in- 
strument, as  it  appears  from  judicial  inspection,  always  prevails 
ovei^  both  punctuation  and  capitals. 

Kinkele  v.  Wilson,  151  N.  Y.  269,  46  N.  E.  869. 
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Punctuation  in  a  will  must  be  disregarded,  if  it  is  in  conflict 
with  the  testamentary  scheme  of  the  testator,  or  prevents  the 
ascribing  to  the  words  employed  their  ordinary  meaning. 

Lewisohn  v.  Henry,  92  App.  Div.  532,  87  N.  Y.  Supp.  325,  aff'd  179  N.  E.  352, 
72  N.  E.  239. 

Construction  permitting  descent  in  line  of  ancestral  blood 
favored. — The  tendency  of  the  law  is  to  favor  that  construction 
of  a  will,  which  p^tmits  descent  to  remain  in  the  line  of  ancestral 
blood. 

Knowlton  v.  Atkins,  134  N.  Y.  313,  321,  31  N.  E.  914. 

But  this  principle  has  no  application  where  the  language  is 
plain,  and  there  is  no  room  for  construction. 

Kullarky  v.  Sullivan,  136  N.  Y.  227,  32  N.  E.  762. 

A  Will  is  to  be  construed  so  as  to  dispose  of  the  whole  estatOr 
if  possible.  A  devise  of  two-eighths  to  two  people,  construed  to 
mean  two-eighths  to  each. 

Williams  v.  Petit,  138  App.  Div.  394,  122  N.  Y.  Supp.  746. 

The  words  *'my  estate"  construed  to  mean  all  of  the  testator^s 
property,  both  real  and  personal. 

Taylor  v.  Dodd,  2  T.  A  C.  88,  aflf'd  68  N.  Y.  385. 

The  word  sisters  in  a  will,  does  not  include  half-sisters,  unless 
the  testator  so  intended. 

Wood  V.  Mitcham,  92  N.  Y.  375. 

Will  of  personalty  may  dispose  of  real  estate. — A  will  of 
personalty,  being  prefaced  by  a  recital  that  it  is  such,  may  dis- 
pose of  real  estate,  although  real  estate  is  not  mentioned  therein; 
where  there  is  a  residuary  clause  giving  and  bequeathing  all  of 
the  testator  *s  property. 

Mills  V.  Thompkins,  110  App.  Div.  212. 

Moneys  in  a  will  means  only  cash;  and  not  bonds  and  mort- 
gages and  other  choses  in  action. 

Mann  v.  Mann,  14  Johns.  1. 

The  translation  of  a  will  written  in  a  foreign  language,  re- 
corded by  the  surrogate,  must  be  treated  as  a  part  of  the  decree, 
and  unassailable  collaterally  like  the  rest  of  it. 

Caulfield  y.  Snltivan  85  N.  Y.  153  161. 
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A  will  disposing  of  realty  only,  is  entitled  to  probate  as  a  will 
of  personalty,  if  the  testator  appointed  an  executor.    A  testator 
leaving  such  a  will,  does  not  die  intestate  as  to  personalty;  but 
the  executor  holds  the  same  in  trust  for  those  entitled  thereto  * 
under  the  Statute  of  Distributions. 

Matter  of  Maccafil,  127  App.  Div.  21,  111  N.  Y.  Supp.  315. 

Intestacy  cannot  be  presumed,  although  the  residuary  clause 
is  ambiguous;  because  the  principle  is  so  well  established  that 
the  residuary  clause  disposes  of  all  the  residuary  estate. 

Matter  of  Jones,  86  Misc.  154,  148  N.  Y.  Supp.  352. 

In  Connecticut  a  devise  of  property  upon  which  the  testator 
had  only  a  mortgage,  operates  as  a  bequest  of  the  mortgage. 

Weed  V.  Hoge,  86  Conn.  490,  83  A.  636. 

A  testamentary  gift  of  the  use  or  income  of  personalty,  with- 
out limitation  of  time,  is  a  gift  of  the  capital,  where  no  other  dis- 
position is  made. 

Matter  of  Dibble,  76  Misc.  413,  137  N.  Y.  Supp.  86. 

Cannot  take  place  of  deed. — ^A  will  cannot  be  made  to  take  the 
place  of  a  deed. 

Burnham  v.  Burnham,  68  Misc.  385,  111  N.  Y.  Supp.  252,  aff'd  132  App.  Div. 
937,  199  N.  Y.  592. 

Words  heirs  and  children. — The  word  heirs,  in  its  natural 
sense,  is  a  word  of  limitation;  but  the  word  children,  in  its 
natural  sense  is  a  word  of  purchase.  Where,  by  the  terms  of  the 
will,  an  estate  is  given  to  a  father  and  his  children,  and  he  has 
children  in  esse,  he  takes  a  joint  estate  with  his  children;  but 
where  he  has  no  children  at  the  time  the  will  takes  effect,  it  has 
sometimes  been  held  (at  common  law)  that  children  is  a  word  of 
limitation  only,  so  as  to  create  an  estate  tail  in  the  devisee. 

Matter  of  Sanders,  4  Paige  293,  296. 

^^  Where  the  subject  of  the  devise  or  legacy  is  described  by 
reference  to  some  extrinsic  fact,  extrinsic  evidence  must  be  re- 
sortd  to  for  the  purpose  of  ascertaining  that  fact,  and  thus  to 
ascertain  the  subject  of  the  testator's  bounty." 

Pritchard  v.  Hicks,  1  Paige  270,  273. 
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When  a  testator  made  a  bequest  to  a  person  by  a  wrong 
Christian  name,  parol  evidence  was  admitted  to  show  what  per- 
son was  intended. 

Connolly  v.  Pardon,  1  Paige  291. 

Acceptance  of  benefit  under  a  will,  involves  the  renunciation 
of  all  rights  inconsistent  with  the  instrument.  So,  where  a  tes- 
tator devises  certain  real  estate  to  A.,  and  he  accepts  it  with 
knowledge  of  all  the  facts,  and  devises  other  real  estate  which 
actually  belong  to  A.,  to  someone  else,  A.  thereby  renounces  his 
right  to  his  own  property  so  devised  away. 

Beetson  v.  Stoops,  186  N.  Y.  466,  7»  N.  E.  731. 

Provision  in  other  unexecuted  papers. — In  this  state  the  rule 
is,  that  no  testamentary  provision  in  other  unexecuted  or  unat- 
tested papers,  can  be  incorporated  into  a  will. 

Matter  of  Emmons,  110  App.  Div.  701,  96  N.  Y.  Supp.  606. 

This  rule,  however,  does  not  extend  to  a  will  properly 
executed,  but  which  has  been  rendered  inoperative  by  law;  as 
by  the  marriage  of  a  woman.  (Brown  v.  Clark,  77  N.  Y.  369.) 
Or  to  one  which  was  executed  while  the  testator  was  of  unsound 
mind,  or  under  restraint.  (Cook  v.  White,  43  App.  Div.  388, 
60  N.  Y.  Supp.  153,  aff 'd  167  N.  Y.  588,  60  N.  E.  1109).  In  such 
a  case  the  instrument  properly  executed  in  form,  may  be  revived 
and  validated  by  the  proper  execution  of  a  codicil  referring  to 
such  instrument,  or  made  for  that  purpose.  Nor  does  the  rule 
infringe  upon  the  doctrine  of  revivor  and  republication  of  a 
validly  executed  will,  by  the  execution  and  publication  of  a  valid 
codicil. 

Matter  of  Campbell,  170  N.  Y.  84,  62  N.  E.  1070. 

The  words  '^my  surviving  children"  do  not  include  grand- 
<5hildren. 

Barry  v.  Barry,  87  Misc.  407,  149  N.  Y.  Supp.  676. 

Words  **dies  without  issue." — ^In  a  will  creating  a  remainder 
in  case  a  life  tenant  **dies  without  issue,"  the  words  **dies 
without  issue"  mean  ** without  having  had  issue,"  and  not 
''without  issue  surviving." 

Field  V.  Peeples,  180  Ul.  376,  54  N.  E.  304,  5  Prob.  Rep.  An. 
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The  words  ''share  and  share  alike/'  always  import  a  tenancy 
in  common. 

Matter  of  Myers,  98  Misc.  108,  162  N.  Y.  Supp.  119. 

A  testamentary  gift  of  the  income  of  property,  without  limita- 
tion of  time,  is  a  gift  of  the  capital. 

Matter  of  Dibble,  76  Misc.  413,  137  N.  Y.  Supp.  86. 

Nephews  and  nieces  in  a  will,  in  their  ordinary  sense  and 
meaning,  do  not  include  grandnephews  and  grandnieces,  the 
children  of  deceased  nephews  and  nieces. 

Matter  of  Woodward,  117  N.  Y.  622,  23  N.  E.  120. 

But  they  will  he  held  to  include  grandnephews  and  nieces, 
where  the  testamentary  scheme  requires  it;  and  that  intention  of 
the  testator  is  evident. 

Leask  ▼.  Richards,  116  App.  Div.  274,  101  N.  Y.  Supp.  652,  ard  188  N.  Y. 
291,  80  N.  E.  919. 

Undeb  the  language:  "It  shall  only  be  sold  and  conveyed 
undeb  authority  of  the  couet  authorizing  them  to  do  80/'  a  soie 
can  only  be  had  under  Real  Property  Law,  §§  105-107. 

A  woman  may  contract  away,  in  advance  of  her  marriage,  the 
*right  to  provide  for  her  husband  by  wilL  In  spite  of  Decedent 
Estate  Law  (L.  1909,  ch.  18),  §  36. 

Klobeig  y.  Teller,  103  Misc.  641,  171  N.  Y.  Supp.  047. 

5.  Destruction  and  concealment. 

Felony. — Concealment  or  mutilation  of  a  will  is  made  a  felony 
by  L.  1910,  ch.  357,  §  2052  to  Penal  Law  (L.  1909,  ch.  88),  and 
the  surrogate  may  cite  any  person  suspected  and  jail  him,  by 
L.  1910,  ch.  358,  adding  §  2621  A.  to  Code  of  Civil  Procedure 
(now  §  2607). 

Where  a  will  was  destroyed  by  a  testator's  heirs,  some  of 
whom  were  not  devisees,  but  all  agreed  ''to  waive  any  and  all 
wills,'*  and  agreed  to  its  destruction;  held,  that  by  destroying 
the  will,  they  effectually  disclaimed  the  devise;  and  that  all  the 
heirs  shared  in  the  property  equally. 

Duerlnger  v.  Klocke,  86  Misa  404,  140  N.  T.  8upp.  332. 
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*6.  ExecatioiL 

The  act  of  1813  which  was  in  force  until  1830,  provided  that 
a  will  '*  shall  be  attested,  and  subscribed  in  the  presence  of  such 
party,  by  three  or  more  credible  witnesses,  or  such  last  will  and 
testament  shall  be  utterly  void/* 

Jauncey  v.  Thome,  2  Barb.  40,  63. 

2  R.  S.  63,  §  40  provides  that  every  will  shall  be  executed  and 
attested  in  the  following  manner:  **L  It  shall  be  subscribed  by 
the  testator  at  the  end  of  the  will: 

2.  Such  subscription  shall  be  made  by  the  testator,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  acknowl- 
edged by  him,  to  have  been  so  made,  to  each  of  the  attesting  wit- 
nesses: 

3.  The  testator,  at  the  time  of  making  such  subscription,  or 
at  the  time  of  acknowledging  the  same,  shall  declare  the  instru- 
ment so  subscribed,  to  be  his  last  will  and  testament: 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at 
the  request  of  the  testator/* 

Witnesses  may  attest  separately. — ^A  will  is  properly  executed 
although  the  witnesses  attest  it  separately  and  apart  from  each 
other,  but  each  in  the  presence  and  at  the  request  of  the  testa- 
tor. An  acknowledgement  by  the  testator  of  his  signature  is 
equivalent  to  an  actual  signing  in  the  presence  of  a  witness. 

Hoysradt  v.  Kingman,  22  N.  Y.  372. 

The  present  Statute  of  Wills  does  require  the  simultaneous 
presence  of  the  testator  and  the  witnesses  at  the  celebration  of 
the  will;  but  the  request  to  the  witness  to  act  must  be  repeated 
to  each  of  two  witnesses. 

Hatter  of  Roe,  82  Misc.  565,  143  N.  T.  Supp.  999. 

The  statute  does  not  require  that  the  witnesses  sign  in  the 
presence  of  each  other. 

WUUs  ▼.  Mott,  36  N.  Y.  486. 


*  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  5,  p.  323,  Bk.  8,  p.  144, 
Bk.  19,  pp.  751,  890,  Bk.  22,  p.  1005,  Bk.  29,  p.  59,  Bk.  33,  p.  261. 
80 
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The  testator  must  declare  to  the  witnesses  that  the  instru- 
ment is  his  will. 

Neugent  v.  Neugent,  2  Redf.  369. 

SufiScient  declaration. — ^A  declaration  by  the  testator  that  a 
paper  about  to  be  signed,  is  intended  as  a  will,  and  a  request  to 
the  witnesses  to  sign  it,  is  a  suflBcient  declaration,  though  made 
before  actual  signature,  if  the  signature  is  made  in  the  presence 
of  the  witnesses. 

lilatter  of  Gamber,  53  Misc.  168,  104  N.  Y.  Supp.  476. 

The  witnesses  must  sign  after  the  testator's  subscription. 

Rugg  V.  Rugg,  21  Hun  383,  aflf'd  83  N.  Y.  592. 
Knapp  V.  Reilly,  3  Dem.  427. 

A  seal  is  not  requisite  to  any  will  because  the  statute  does  not 
require  it. 

Matter  of  Diez,  60  N.  Y.  88. 

Neither  an  attestation  clause  nor  a  statement  of  the  residence 
of  any  witness  opposite  his  name  is  necessary  for  the  valid 
execution  Or  proof  of  a  will. 

Matter  of  Phillips,  98  N.  Y.  267. 

The  failure  of  the  testator  to  subscribe  the  will  at  the  end 
thereof,  is  fatal  to  the  will. 

A  will  subscribed  by  the  testator  at  the  end  of  the  attestation 
clause,  is  good  if  nothing  intervenes  between  the  attestation 
clause  and  the  signature. 

Matter  of  Laudy,  78  Hun  479,  29  N.  Y.  Supp.  136,  mod.  148  N.  Y.  403. 

A  subscription  by  the  testator  in  the  attestation  clause  or 
after  it,  is  a  subscription  at  the  end  of  the  will  within  the  mean- 
ing of  the  statute. 

Younger  v.  Duffie,  94  N.  Y.  636. 
Matter  of  Acker,  5  Dem.  19. 

End  of  will. — The  testator  and  witnesses  should  all  agree,  by 
the  act  of  placing  their  names,  as  to  what  is  the  end  of  the  will. 
There  cannot  be  two  ends,  and  unless  all  agree,  the  will  is  void. 

McGuire  v.  Kerr,  2  Bradf.  244. 
Heady's  Will,  16  Abb.  Pr.  N.  S.  211. 
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The  end  of  a  will  in  New  York  state,  is  the  point  spatially 
farthest  removed  from  the  beginning. 

Matter  of  Andrews,  162  N.  Y.  1,  56  N.  E.  529. 

But  in  other  states  it  is  where  the  continuity  of  literary  com- 
position shows  it  to  be;  which  may  be  the  second  ot- third  pages. 

L.  J.,  Nov.  21,  1910. 

A  will  which  nominated  the  executor,  after  the  signature,  is 
not  signed  at  the  end  thereof. 

Matter  of  Van  Tuyl,  99  Mlac.  618,  166  N.  Y.  Supp.  163. 

7.  Recording  and  exemplification. 

Statutes  pboviding  fob  kecoedino  in  counties  where  real  es- 
tate SITUATED. — Code  of  Civil  Procedure,  %  2633,  provided  that  execu- 
tors must  record  certified  copies  of  the  will  in  each  county  where  there 
was  real  estate  which  passed  under  it.  This  provision  is  now  in  De- 
cedent Estate  Law  (L.  1909,  ch.  18),  §  42.  But  compliance  or  non- 
compliance with  it,  in  no  way  affects  titles  to  real  estate.  It  applies 
only  to  wills  probated  in  the  state  of  New  York. 

Filing  copies  of  foreign  wills. — The  first  Exemplification  Stat- 
ute was  L.  1864,  ch.  311,  in  effect  April  23,  1864,  allowing  the  filing 
of  exemplified  copies  of  foreign  wills  here,  the  same  to  be  evidence  only 
in  cases  where  the  originals  could  not  be  produced.  This  act  was 
amended  by  L.  1872,  ch.  680,  and  L.  1878,  ch.  324.  Then  followed 
Code  of  Civil  Procedure,  §§  2703,  2704;  and  now  it  is  in  Decedent 
Estate  Law  (L.  1909,  ch.  18),  §§  44,  45. 

These  exemplifications  did  not  require  certificates  of  secretaries  of 

states  until  1888. 

L.  1888,  ch.  495,  amending  Code  of  Civil  Procedure,  §  2704    (now  Decedent 
Estate  Law  (L.  1909,  ch.  18),  §  45. 

Since  Sept.  1,  1908,  an  exemplification  of  a  will  from  a  foreign 
country,  can  be  recorded  in  this  state,  on  an  authentication  according 
to  the  laws  of  that  country,  as  certified  by  the  United  States  consul. 
Code  of  Civil  Procedure,  §  2704,  as  amended  by  L.  1908,  ch.  270. 
And  since  Sept.  1,  1909,  it  must  be  authenticated  by  a  judge  of  a  court 
of  record  in  the  country  where  it  was  probated,  and  by  the  United  States 
consul.  L.  1909,  ch.  304,  amending  Decedent  Estate  Law  (L.  1909, 
ch.  18),  §  45. 
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{These  acts  were  passed  because  of  the  practical  impossibility  of  pro- 
curing from  some  foreign  countries,  notably  Canada  and  England,  the 
certificates  required  by  Code  of  Civil  Procedure,  §§  2703,  2704.) 

Code  of  Civil  Procedure,  §  2632  (now  §  2623),  makes  an  exempli- 
fied copy  of  a  will  which  has  been  recorded  in  a  foreign  staie  for  over 
thirty  years,  admissible  in  evidence  without  record  here;  but  the  better 
practice  is  to  record  it  for  the  benefit  of  future  examiners  of  the  title. 

The  exemplification  of  a  foreign  will  was  refused  record  by  the 
Kings  county  surrogate  because,  although  the  attestation  clause 
was  perfect,  the  proofs  by  the  subscribing  witnesses  were  in- 
complete; and  therefore  there  was  no  proof  that  the  will  was 
executed  according  to  the  laws  of  this  state. 

Estate  of  Shearer,  1  Civ.  Proc.  R.  465. 

Estate  of  Lang4)ein,  1  Dem.  448,  2  Civ.  Proc.  B.  (Browne)  226. 

{This  is  not  sound  law.    See  the  following  cases.) 

The  exemplification  of  a  foreign  will  may  be  recorded  here 
under  Code  of  Civil  Procedure,  §  2703,  where  there  is  a  perfect 
attestation  clause,  even  though  no  proofs  were  filed  or  recorded 
in  the  foreign  office,  if  a  definite  certification  to  that  effect  is 
contained  in  the  exemplification. 

Matter  of  Nash,  37  Misc.  706,  76  N.  Y.  Supp.  463. 

An  exemplification  of  a  foreign  will  may  be  recorded  in  a  sur- 
rogate's  office  in  this  state,  although  the  proof  of  its  execution 
rests  upon  the  testimony  of  a  single  witness;  provided  the  will 
is  executed  in  conformity  to  the  provisions  of  our  statutes. 

Matter  of  Coope,  53  Misc.  509,  103  N.  Y.  Supp.  431,  overruling  Matter  of 
Hagar,  48  Misc.  43,  96  N.  Y.  Supp.  96. 

The  exemplification  of  a  will  proved  by  one  witness  in  New 
Jersey,  is  sufficient  to  pass  title  here,  if  the  testimony  of  that  wit- 
ness shows  that  it  was  executed  (though  not  probated)  accord- 
ing to  our  laws. 

Bradley  v.  Krudop,  128  App.  Div.  200,  112  N.  Y.  Supp.  609. 

Where  the  foreign  will  is  without  a  complete  attestation 
clause,  the  proofs  by  the  witnesses  must  show  that  they  signed 
at  the  request  of  the  testator;  or  the  title  to  real  estate  will  not 
pass  thereunder. 

Meiggs  V.  Hoagland,  68  App.  Div.  182,  74  N.  Y.  Supp.  234. 
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An  exemplification  of  a  will  must  show  either,  a  proper  attes- 
tation clause,  or  the  proof  must  supply  what  the  attestation 
clistuse  omits,  in  order  to  pass  title  to  real  estate  in  New  York 
state.  The  thirty  year  Statute  does  not  cure  this. 

Lockwood  V.  Lockwood,  51  Hun  337,  3  N.  Y.  Supp.  887. 

A  title  may  safely  he  passed  coming  through  a  foreign  will,  an  ex- 
emplified copy  of  which  is  duly  filed  here^  in  three  cases: 

(1)  where  the  record  shows  that  there  are  no  proofs  on  file  in  the 
foreign  office,  and  the  will  contains  a  good  attestation  clause; 

(2)  where  the  proofs  themselves,  or  the  statement  of  the  substances  of 
the  proofs,  show  that  the  will  was  executed  in  conformity  with  the  laws 
of  this  state;  and 

(3)  where  the  will  contains  a  satisfactory  attestation  clause,  and  the 
proofs  show  that  the  witnesses  subscribed  that  clause. 

In  the  last  case  the  record  shows  evidence  which  would  justify  our 
own  courts  in  admitting  the  will  to  probate;  and  therefore  such  action 
on  the  part  of  a  foreign  court,  cannot  be  criticized  here.  In  cases  where 
the  attestation  clause  is  defective,  and  the  proofs  as  taJcen  in  the  foreign 
jurisdiction,  do  not  supply  the  defect,  the  title  cannot  be  safely  passed. 

It  appears  to  be  the  practice  in  Connecticut,  to  prove  wills  by  the 
affidavits  of  the  two  witnesses,  made  the  day  after  the  will  is  executed, 
and  annexing  them  thereto,  before  the  death  of  the  testator.  Therefore 
an  exemplification  of  a  will  from  Connecticut  may  be  passed,  even  where 
the  attestation  clause  is  imperfect,  and  no  proofs,  in  the  sense  of  the 
New  York  law,  are  on  file  there;  if  such  affidavits  are  annexed,  and  they 
complete  the  proofs. 

A  statement  that  the  proofs  were  made  in  open  court,  is  not  equivalent 
to  a  certificate  that  there  are  no  proofs  on  file. 

In  recording  the  exemplification  of  a  foreign  will,  the  surrogate  acts 
only  as  a  recording  officer. 

An  exemplification  need  ordy  contain  a  copy  of  the  will,  letters  testa- 
mentary and  the  proofs  of  the  subscribing  witnesses;  and  of  course,  the 
proper  certificates. 

An  exemplification  of  a  foreign  will  can  be  filed  here,  under  Decedent 
Estate  Law  (L.  1909,  ch.  18),  §  44,  provided  either:  (1)  a  copy  of  the 
proofs  on  file  are  attached;  or  (2)  copy  of  the  substance  of  such  proofs; 
or  (3)  if  no  proofs  are  on  file,  a  certificate  to  that  effect. 

Exemplification  of  a  will  from  the  District  of  Columbia.  The  register 
of  wills,  is  the  cleric  of  the  probate  court  there;  and  he  should  certify 
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to  the  copy  of  the  will  and  pioofs  taken,  under  his  hand^  and  the  seal 
of  the  probate  court.  Then  there  should  be  a  certificate  of  the  chief 
justice  of  the  supreme  court  of  the  District  of  Columbia,  certifying  to 
the  signature  of  the  chief  justice  (the  certificate  of  the  clerk  of  the  pro- 
bate court  or  of  the  register  of  wills,  on  this,  is  insufficient)^  Then 
should  follow  a  certificate  by  the  secretary  to  the  commissioners  of  the 
District  of  Columbia,  under  his  hand  and  the  great  seal  of  the  District. 
(The  administrative  government  of  the  District  of  Columbia  is  vested 
in  three  commissioners,  appointed  by  the  president,  with  the  advice  and 
consent  of  the  senate;  and  their  secretary  has  the  custody  of  the  great 
or  principal  seal,) 

An  executor  can  act  under  his  appointment  in  a  foreign  state, 
in  conveying  real  property  here,  without  letters  testamentary 
here,  on  filing  an  exemplified  copy  of  the  will  in  this  state  under 
Code  of  Civil  Procedure,  §  2703. 

Pollock  V.  Hooley,  67  Hun  371,  22  N.  Y.  Supp.  215. 


8.  Lapsed  devises. 

Defined. — A  lapsed  legacy  is  one  which  has  never  vested  or 
taken  effect.  **It  has  been  defined  as  *one  which,  originally  valid, 
afterwards  fails  because  the  capacity  or  willingness  of  the  donee 
to  take  has  ceased  to  exist  before  he  obtained  a  vested  interest 
in  the  gift. ^^^ 

Booth  V.  Baptist  Church,  126  N.  Y.  215,  242,  28  N.  E.  238. 

Lapsed  or  void  legSiCies,  will  be  carried  by  a  general  gift  of 
the  residuum.  **If  the  title  of  a  residuary  legatee  is  not  nar- 
rowed by  special  words  of  unmistakable  import,  the  gift  will 
carry  with  it  all  that  falls  into  the  residue,  whether  by  lapse,  in- 
valid disposition,  or  other  accident." 

Matter  of  Bonnet,  113  N.  Y.  622,  524,  21  N.  E.  139. 

Lapsed  devises  go  into  the  residuary  estate,  and  not  to  the 
heirs  at  law. 

Matter  of  Allen,  161  N.  Y.  243,  45  N.  E.  654. 

Cruikshank  v.  Home  for  Friendless,  113  N.  Y.  337,  21  N.  E.  64. 

The  statement  to  the  contrary  in  Gerard,  Titles  to  Real  Estate  (4th 
ed.),  p.  398,  is  erroneous.     (Corrected  in  5th  ed.,  p.  430.) 


Digitized  by 


Google 


WILL.  1271 

**  Whenever  any  estate,  real  or  personal,  shall  be  devised  or 
bequeathed  to  the  child  or  other  descendant  of  the  testator,  and 
such  legatee  or  devisee  shall  die  during  the  life-time  of  the  tes- 
tator, leaving  a  child  or  other  descendant  who  shall  survive  such 
testator,  such  devise  or  legacy  shall  not  lapse,  but  the  property 
so  (Jevised  or  bequeathed  shall  vest  in  the  surviving  child  or 
other  descendant  of  the  legatee  or  devisee,  as  if  such  legatee  or 
devisee  had  survived  the  testator  and  had  died  intestate.*' 

2  R.  S.,  66,  §  62. 

The  words  "  or  to  a  brother  or  sister  of  testator/'  added  after  the  first 
word  testator  in  above,  by  L,  1912,  ch,  384,  in  effect  April  15,  1912, 
amending  Decedent  Estate  Law  (L.  1909,  ch.  18),  §  29. 

In  the  above  statute,  the  word  descendants  means  issue,  or 
lineal  descendants,  and  does  not  embrace  collateral  relatives. 

Van  Beuren  v.  Dash,  30  N.  Y.  393. 

But  it  does  not  mean  that  the  widows  and  creditors  of  the 
devisees  who  predeceased  the  testator,  shall  take  anything. 

Cook  V.  Munn,  12  Abb.  N.  C.  344. 

A  legacy  to  two  or  more  persons,  without  further  qualifica- 
tions, constitutes  a  legacy  to  them  as  tenants  in  common,  and 
not  as  joint  tenants. , 

Matter  of  Munter,  19  Misc.  201,  44  N.  Y.  Supp.  606. 

A  bequest  to  the  testator's  three  sisters,  whose  names  are 
specified,  is  not  a  bequest  to  them  as  a  class;  and  the  share  of  one 
who  dies  before  the  testator,  lapses,  instead  of  passing  to  the 
other  two.  This,  under  the  provision  of  the  Revised  Statutes, 
that  every  estate  devised  to  two  or  more  persons  in  their  own 
right,  shall  be  a  tenancy  in  common,  and  not  a  joint  tenancy. 

Matter  of  Kimberly,  150  N.  Y.  90,  44  N.  E.  946. 

9.  Failure  of  legacy  upon  contest. 

Such  provision  may  be  void, — A  provision  that  a  legacy  shall 
fail  if  the  legatee  contests  the  will,  may  be  void,  as  trenching  on 
the  liberty  of  the  law. 

Matter  of  Wall,  76  Miac.  106,  136  N.  Y.  Supp.  462. 
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In  case  of  a  legacy  (of  personalty)  a  provision  that  the  legatee 
shall  forfeit  it  if  he  contests  the  will,  is  not  enforcible  unless 
there  is  a  gift  over  in  case  of  breach;  and  a  general  gift  of  the 
residue  is  not  a  gift  over.  The  rule  'seems  to  be  otherwise  as  to 
a  devise  of  realty. 

Matter  of  Arrowamith,  162  App.  Div.  623,  147  N.  Y.  8upp.  1016,  aflfM  213 
N.  Y.  704,  108  N.  E.  1089. 

Under  a  provision  that  a  legatee  shall  lose  his  legacy  if  he 
■contests  the  will,  an  attempt  by  him  to  prove  a  false  and  spurious 
document  as  a  will,  is  equivalent  to  such  a  contest;  and  he  loses 
his  legacy. 

Matter  of  Kirkholder,  86  Misc.  692,  aflTd  171  App.  Div.  153,  167  N.  Y.  Supp. 
37,  holding  that  offering  a  subsequent  will  in  good  faith,  does  not  forfeit 
the  legacy. 

10.  By  married  woman. 

A  married  woman  could  not  devise  real  estate  until  April  11, 
1849,  by  L.  1849,  ch.  375,  §  3. 

Wallace  ▼.  Bassett,  41  Barb.  92. 

The  domicil  of  a  wife,  for  testamentary  purposes,  must  be  that 
of  her  husband. 

Matter  of  Paulding,  Tuck.  47. 

A  married  woman  can  revive  a  will  revoked  by  her  marriage, 
by  making  a  codicil  referring  distinctly  to  it. 

Brown  v.  Clark,  16  Hun  559,  aff'd  77  N.  Y.  369. 


11.  Mutual  wills. 

Valid.— A  mutual  will  is  valid,  and  operates  as  the  will  of 
whoever  dies  first. 

Matter  of  Diez,  60  N.  Y.  88. 

Mutual  wills,  i.  e.,  wills  in  the  same  instrument,  upheld  in 
Illinois  and  New  York. 

N.  Y.  L.  J.  (editorial),  May  31,  1911. 

Binding  on  survivor. — ^A  joint  and  mutual  will  is  binding  upon 
the  survivor,  and  upon  his  property. 

Rastetter  v.  Hoenninger,  214  N.  Y.  66. 
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Revocation. — Mutual  wills  may  be  revoked  by  either  party, 
during  the  lifetime  of  both,  providing  the  other  party  has  notice 
of  the  intention  to  revoke. 

Campbell  v.  Dunkelberger,  172  la.  385,  153  N.  W.  56. 

But  not  after  the  death  of  the  other  party. 

Bower  v.  Daniel,  198  Mo.  289. 

N.  Y.  L.  J.  (editorial),  Aug.  3,  1915. 

*  12.  Personalty  and  equitable  conversion. 

Personal  property  is  subject  to  the  law  of  the  owner's  domidl, 

both  in  respect  to  its  disposition  inter  vivos  and  its  transmis- 
sion by  will  or  the  laws  of  intestacy.  A  trust  in  personal  prop- 
erty valid  under  the  laws  Of  the  testator's  domicil,  cannot  be 
adjudged  invalid  because  it  is  in  violation  of  the  Statute  against 
Perpetuities  of  this  state,  although  the  trustee  and  beneficiaries 
are  residents  hereof,  and  the  trust  fund  is  to  be  administered  in 
this  state. 

Cross  V.  United  States  Trust  Co.,  131  N.  Y.  330,  30  N.  E.  125. 

A  will  which  creates  an  equitable  conversion,  must  be  construed,  and 
is  governed,  by  the  laws  of  the  domicil  of  the  testator. 

Where  there  is  equitable  conversion,  the  laws  of  the  testator's 
domicil  control  as  to  the  construction  of  trusts. 

Hope  V.  Brewer,  136  N.  Y.  126,  32  N.  E.  668. 

1 13.  Precatory  words  constmed. 

The  real  question  is,  whether  the  request  is  meant  to  govern 
the  conduct  of  the  party  addressed,  or  whether  it  is  left  to  him 
to  exercise  his  discretion,  simply  guiding  him. 

Wilde  V.  Smith,  2  Dem.  93. 

When  binding. — The  words  **I  wish  it  to  be  done  if  she  finds 
it  convenient,  *'  referring  to  the  giving  of  a  money  legacy,  held 
to  be  binding,  and  not  in  the  discretion  of  the  executor;  the 


•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  Annotated  Ed.,  Bk.  6,  p.  309,  Bk.  19,  p.  973, 
Bk.  26,  p.  1066,  Bk.  34,  p.  906. 
t  See  also  NOTE,  N.  Y.  Bpts.,  Bender  Annotated  Ed.,  Bk.  31,  p.  635. 
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court    having  found  that  it  was  convenient,  because  she  had 
ample  means. 

Phillips  V.  PhiUips,  112  N.  Y.  197,  19  N.  E.  411. 

A  direction  to  support,  in  a  will,  if  so  definite  as  to  the  amount 
and  subject  matter  as  to  be  capable  of  execution  by  the  court, 
will  create  a  trust  or  impose  a  charge. 

Colllster  V.  Fkssitt,  7  App.  Div.  20,  39  N.  Y.  Supp.  800. 

When  precatory  only. — The  words  **It  is  my  wish  and  re- 
quest,''were  held  precatory  only. 

street  v.  Gordon,  41  App.  Div.  439,  58  N.  Y.  Supp.  860. 

But  the  words  *'  leaving  this  as  my  last  request/'  while  probably 
precatory^  are  too  doubtful  to  pass  as  such,  vnthout  judicial  sanction. 
Precatory  words  are  not  binding. 

street  v.  Gordon,  41  App.  Div.  439,  68  N.  Y.  Supp.  860. 
Post  V.  Moore,  181  N.  Y.  16,  73  N.  B.  482. 

Precatory  words  of  disposition  do  not  cut  down  a  prior  abso- 
lute devise. 

Tillman  v.  Ogren,  182  App.  Div.  672,  169  N.  Y.  Supp.  949. 

Discussed. — Precatory  words  and  trusts  in  a  will  are  discussed 
at  length,  and  many  cases  cited,  in  notes  to  5  Prob.  Rep.  An.  144. 

14.  Probate. 

Code  of  Civil  Prooedube  applies  only  to  probate  proceedings  be- 
gun after  Sept.  1,  1880.    Code  of  Civ.  Pro.,  §  3347. 

Effect  of  decree  of  surrogate. — A  decree  of  a  surrogate  admit- 
ting a  will  of  real  property  to  probate,  establishes  presumptively  only 
all  matters  determined  by  the  surrogate.  (Code  of  Civil  Procedure, 
§  2627.)  But  such  a  decree  as  to  a  will  of  personalty,  is  conclusive. 
(§  2626.) 

By  L.  1914,  ch.  443,  in  effect  Sept.  1, 1914,  Code  of  Civil  Procedure, 
ch.  18,  the  former  proceedings  to  revoke  the  probate  of  a  will  have  been 
repealed,  with  the  purpose  of  making  a  probate  final  and  conclusive; 
unless  reversed  on  appeal.  §  2653a  was  added  by  L.  1892,  ch.  591, 
and  amended  by  L.  1896,  ch.  943,  and  by  L.  1897,  ch.  701,  providing 
for  an  action  to  determine  the  validity  of  the  probate  of  a  will,  to  be 
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brought  in  the  supreme  court  (with  a  jury  trial) y  within  two  years  after 
probate;  and  that  persons  under  disability  might  bring  such  an  action 
two  years  after  the  removal  of  the  disahility.  This  section  was  repealed 
by  the  act  of  1914,  and  nothing  was  substituted  in  its  place;  yet  the 
act  gives  the  surrogate  power  to  empanel  a  jury,  and  to  try  with  its  aid, 
all  questions  of  the  proper  execution  of  a  will,  thus  giving  the  parties 
interested  all  their  constitutional  rights;  and  makes  the  surrogate's  de- 
cree final  and  precludes  further  litigation  in  any  other  court, 

{Prior  to  Sept,  1,  1914)  if  an  heir  at  law  desired  to  challenge  the 
effect  of  -a  decree  of  the  surrogate's  court  admitting  a  will  to  probate, 
he  was  obliged  to  resort  to  an  action  under  Code  of  Civil  Procedure, 

§  2653a;  otherwise  he  was  concluded. 

Wadsworth  v.  Hinchcliff,  163  ipp.  IMv.  266,  148  N.  Y.  Supp.  798,  aff 'd  218 
N.  Y.  589,  113  N.  E.  488. 

Bu4;  the  new  §  2550  makes  every  decree  of  the  surrogate's  court  con- 
clusive, as  to  all  matters  embraced  therein,  against  every  person  of 
whom  jurisdiction  has  been  obtained,  unfil  modified  or  reversed  on 
appeal. 

Wills  of  real  property,  whether  probated  or  not,  may  be  used, 
in  an  action,  to  establish  a  title  which  they  create,  in  the  same 
manner  as  a  deed.  In  fact  they  have  sometimes  been  called 
statutory  conveyances.  The  surrogate's  decree  on  probate  can- 
not conclude  the  question  of  the  validity  of  a  testamentary 
devise  of  real  property,  in  a  subsequent  litigation  involving  the 
title  thereto.  It  entitles  the  will  to  be  recorded  as  a  proved 
will;  and  the  devisee  is  aided  in  defending  his  title  by  the  surro- 
gate's decree,  and  the  testimony  on  which  it  was  rendered;  and 
is  protected  against  the  claim  of  a  purchaser  in  good  faith  from 
the  heir  at  law.  But  these  are  only  advantages,  and  nothing 
more.  The  title  of  the  devisee  is  still  open  to  litigation  at  the 
instance  of  the  heir  at  law,  who  is  not  concluded  by  anything 
which  has  taken  place  in  the  surrogate's  court. 

Corley  v.  McElmeel,  149  N.  Y.  228,  43  N.  E.  628,  aflf'g  87  Hun  23,  33  X.  Y. 

Supp.  862. 

• 

Wills  may  be  proven  during  the  lifetime  of  the  testators  in 

Connecticut,  and  possibly  in  Michigan,  Massachusetts  and  other  states, 

by  affidavits  of  the  subscribing  witnesses  annexed  to  the  original  wills, 
N.  Y.  L.  J.  (editorial),  May  17,  1911. 

The  failure  to  appoint  a  Sfuardian  for  an  infant,  does  not  make 
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the  proceedings  void;  but  only  voidable.  A  petition  to  revoke 
the  probate  of  a  will  by  an  infant  for  whom  no  guardian  was 
appointed,  must  be  made  within  one  year  from  the  time  when 
the  petitioner  attains  his  majority.  Code  of  Civil  Procedure, 
§2647. 

Matter  of  Becker,  28  Hun  207. 
Code  of  Civil  Procedure,  §  2647. 

A  SPECIAL  GUARDIAN  need  not  be  appointed  for  an  infant  who  appears 
by  special  guardian. 

Code  of  Civil  Procedure,  §  2630  (now  §  2634). 

A  will  may  be  established  in  direct  opposition  to  the  testi- 
mony of  both  subscribing  witnesses. 

Trustees  of  Auburn  Seminary  v.  Calhoun,  25  N.  Y.  422. 

Due  execution  is  a  question  of  fact;  and  the  statute  does  not 
prohibit  probate  because  one  of  two  or  more  witnesses  testifies 
against  the  facts  necessary  to  a  due  execution. 

Matter  of  Eldred,  109  App.  Div.  777,  96  N.  Y.  Supp.  435. 

Proof  of  mark. — ^A  will  was  subscribed  by  the  testator  by 
making  his  mark,  in  the  presence  of  two  attesting  witnesses. 
The  attestion  clause  was  full  and  complete.  Upon  the  applica- 
tion for  probate,  one  of  the  attesting  witnnesses  was  dead.  The 
other  testified  to  the  proper  publication  of  the  will,  and  that  he 
saw  the  testator  sign  his  mark  thereto.  The  surrogate  refused 
to  admit  the  will,  on  the  ground  that  the  making  of  the  mark  by 
the  testator,  must  be  proven  by  another  and  additional  witness. 
Held,  on  appeal,  that  such  ruling  was  improper,  and  that  the 
will  should  have  been  admitted.  A  witness  must  testify,  either 
that  he  saw  the  testator  sign,  or  that  the  testator  acknowledged 
his  signature;  either  of  which  would  be  proof  of  the  handwriting 
of  the  deceased. 

Code  of  Civil  Procedure,  §§  2619,  2620  (now  §  2612). 
Matter  of  Wilson,  76  Hun  1,  27  N.  Y.  Supp.  967. 
Matter  of  Murphy,  16  Misc.  208,  37  N.  Y.  Supp.  223. 
Matter  of  Dockstader,  6  Dem.  106.' 

A  will  executed  by  the  testator  by  his  mark,  both  subscribing 
witnesses  being  dead  and  their  handwritings  proved,  was 
admitted  on  the  attestion  clause,  which  was  full  and  regular. 

Matter  of  Foley,  55  Miec.  162,  106  N.  Y.  Supp.  474. 


Digitized  by 


Google 


WILL-     .  1277 

When  both  witnesses  are  dead,  an  attestation  clause  is  not 
necessary  for  the  probate,  if  the  signature  of  the  testator  and 
that  of  both  witnesses,  are  identified. 

Matter  of  Rosenthal,  100  Misc.  84,  164  N.  Y.  Supp.  1060. 

A  will  of  personalty  executed  in  a  foreign  state  or  country, 
according  to  the  laws  of  the  place,  must  be  admitted  here. 

Ex  Parte  McCormick,  2  Bradf.  169. 

A  will  of  personalty  executed  by  a  testator  and  sealed  in  an 
envelope,  where  the  witnesses  signed  on  the  envelope  only,  can 
be  established  here  when  it  was  executed  according  to  the  laws 
of  the  country  where  the  testator  was  domiciled. 

Matter  of  Rol^rts'  Will,  8  Paige  446. 

Adjudication  of  title  to  realty. — The  probate  of  a  will  is,  in 
effect,  an  adjudication  on  the  title  to  realty. 

Tliom  V.  Sbeil,  16  Abb.  Pr.  N.  a  81. 

And  this  is  now  the  commonly  received  American  doctrine. 

3  Redfield  on  Law  of  Wills  (2d  ed.)  p.  63. 

The  effect  of  the  record  of  probate,  is  merely  to  substitute  as 
evidence,  the  record  thereof  as  a  substitute  for  the  will;  the 
«ame  as  the  record  of  a  deed. 

CarroU  v.  CarroU,  16  Abb.  Pr.  N.  8.  239  (footnote). 

In  New  York  the  probate  of  a  will  before  the  surrogate,  is  but 
prima  facie  or  presumptive  evidence  of  its  validity,  in  so  far  as 
real  property  is  affected  by  it. 

Dater  ▼.  Wilson,  36  Hun  546,  549. 

Probate  of  a  will  which  disposes  of  real  estate  is  not  neces- 
sary to  pass  title  to  the  real  property.  **  Probate  of  a  will  is  only 
presumptive  evidence  of  its  due  execution,  so  far  as  it  relates  to 
real  property,  and  it  can  be  proved  in  an  action  affecting  the 
title  to  the  property." 

Smith  V.  Ryan,  116  App.  Div.  397,  101  N.  Y.  Supp.   1011,  rev'd  191   N.  Y. 
452,  on  other  grounds. 

The  provisions  of  Code  of  Civil  Procedure,  §  2618,  regarding  service 
of  notice  of  contest,  have  no  bearing  on  titles  to  real  estate. 
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The  probate  of  a  will  is  conclnsive  as  to  personalty;  and  prima 
facie  evidence  as  to  the  due  execution  of  the  will  in  real  estate. 
With  a  will  probated,  a  devisee  stands  with  the  great  advantage 
of  a  judicial  decision  in  his  favor;  and  with  the  burden  resting 
upon  those  who  contest  it,  to  show  its  invalidity. 

Anderson  v.  Anderson,  112  N.  Y.  104,  19  N.  E.  427. 

Probate  may  be  contested  by  the  executors  or  beneficiaries  of 
an  earlier  will;  because  they  have  a  possibility  of  interest. 

Matter  of  Greeley's  Will,  15  Abb.  Pr.  N.  S.  393. 
A  WIIX  DEFECTIVELY  PROBATED,  CAN  BE  REPROBATED  WXthout  repVOV- 

ing  the  same,  if  not  objected  to,  hy  opening  the  decree,  issuing  a  sup- 
plemental citation;  and  on  the  return  day  obtaining  an  order  ratifying 
and  confirming  the  decree  of  probate. 

The  PROBATE  OF  A  WILL  HAVING  THREE  SUBSCRIBING  WITNESSES, 
ONE  OF  WHOM  IS  DEAD,  A  SECOND  OUT  OF  THE  COUNTRY,  and  prOVCd  by 

the  third,  and  by  proving  the  handwriting  of  the  testator  and  of  the  two 
other  subscribing  witnesses,  is  good  under  Code  of  Civil  Procedure,- 
§  2620  (now  §  2613). 

Decedent  Estate  Law  (L.  1909,  ch.  18),  §  91,  providing  that 
when  the  inheritance  came  to  the  intestate  from  the  husband, 
it  shall  descend  (when  there  is  no  person  entitled  to  inherit 
under  the  preceding  sections)  to  the  heirs  of  the  husband, 
does  not  create  a  new  class  of  heirs  at  law;  but  is  only  a  gift  from 
the  state  of  its  right  of  escheat.  Hence  the  heirs  of  the  husband 
have  no  standing  to  contest  the  probate  of  the  wife's  will. 

Matter  of  Leslie,  92  Misc.  663,  166  N.  Y.  Supp.  346,  aff'd  175  App.  Dit.  108, 
161  N.  Y.  Supp.  790. 

The  probate  of  a  will  in  a  foreign  state,  is  binding  here. 

Matter  of  Horton,  217  N.  Y.  363,  111  N.  E.  1066. 

A  will  having  no  attestation  clause,  and  with  both  witnesses 
dead,  was  probated  on  presumptions,  the  will  having  come  from 
proper  custpdy. 

Matter  of  Rosenthal,  100  Misc.  84,  164  N.  Y.  Supp.  1060. 

In  case  of  a  will  lost  after  recording,  the  surrogate  can  correct 
th«  record. 

Matter  of  Davis,  99  Mise.  447,  164  N.  Y.  Supp.  143. 
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The  probate  of  a  will  as  a  will  of  personalty,  is  no  bar  to  its 

later  probate  as  a  will  of  realty. 

lifatter  of  Neil,  95  Misc.  463,  169  N.  Y.  Supp.  110. 

A  will  over  thirty  years  old,  executed  in  another  state,  pro- 
duced from  the  proper  custody,  is  admissible  in  evidence  without 
proof  of  execution. 

Jarboe  v.  Home  Bank  k  Trust  Co.,  91  Conn.  265,  99  A.  563. 
N.  Y.  N.  H.  A  H.  R.  Co.  v.  Cella,  88  Conn.  515,  520 
Barnes  v.  Barnes,  66  Me  286,  296. 
N.  Y.  L.  J.  (editorial),  Feb.  10,  1917. 

A  PROBATB  BASBD  ON  AN  ALLEGATION  THAT  TBSTATOB  LEFT  NO  HBIBS^ 
AND    WITH    NO    PUBLICATION    AGAINST    UNKNOWN    HBIBS,    is   hod.       The 

presumption  is  that  everyone  has  heirs  at  law.  The  decision  in  Bailey 
V.  Stewart,  2  Redf.  212,  aff'd  14  Hun  3,  is  not  to  the  contrary. 

A   WILL   UNPEOBATED,    BUT    MENTIONED   IN   A  FOBECLOSUBE   ACTION, 

may  he  disregarded  after  four  years,  under  Code  of  Civil  Procedure, 
§  2628  (now  two  years,  under  present  §  2714). 

When  no  heibs  at  law  abe  known,  it  is  necessaby  to  cite  the 
ATTOBNEY  GENEBAL  undcr  Cods  of  Civil  Proccdure,  §  2524,  subd.  S. 
Jn  such  a  case  U  is  not  actiuilly  known  that  there  are  heirs  at  law. 

Undeb  new  Subbooates^  Pbactice  Act. — By  L.  1914,  ch.  443, 
in  effect  Sept.  1,  1914,  amending  Code  of  Civil  Procedure,  ch.  18,  many 
important  changes  were  made  in  the  provisions  governing  the  produc- 
tion and  probate  of  wills, 

Power  to  discover  a  lost  or  suppressed  will,  is  given  by  §  2607. 

Petition  for  probate  may  be  presented  by  an  executor,  devisee,  legatee, 
trustee,  guardian^  creditor  or  any  person  interested,  or  any  party  to  an 
action  to  be  brought.    (§  2609.) 

The  petition  must  describe  the  will,  and  set  forth  the  names  and  ad- 
dresses, so  far  as  possible,  of  all  the  devisees,  legatees  or  beneficiaries. 
(§  2609.) 

The  citation  must  set  forth  the  name  of  the  proponent;  and  to  what 
class  of  property  the  will  relates;  and  must  cite  the  husband,  unfe, 
heirs  or  next  of  kin,  or  both,  and  each  executor,  trustee  or  guardian. 
(§2610.) 

Although  the  petition  must  give  the  names  of  all  devisees,  legatees 
and  beneficiaries,  it  is  not  necessary  to  cite  them  on  the  probate. 

Before  letters  are  issued  a  written  notice  must  be  filed,  stating  the 
name  of  the  testator,  that  his  will  has  been  probated  or  offered  therefor. 
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the  name  and  post  office  address  of  the  proponent,  and  of  each  legatee 
or  devisee,  or  other  beneficiary  as  set  forth  in  the  petition,  who  has  not 
been  cited,  or  who  has  not  appeared  or  waived  citation  with  proof  of 
the  mailing  of  a  copy  of  such  notice  to  each  beneficiary.     (§  2616.) 

The  examiner  must  see  to  it  that  this  notice  with  proof  of  mailing, 
is  filed;  and  should  compare  the  names  of  the  persons  served,  with  those 
in  the  petition. 

Any  party  to  the  proceeding  may  orally  examine  the  witnesses. 
(§  2611.) 

The  requirement  of  proof  of  handwriting  of  a  subscribing  witness 
whose  testimony  cannot  be  had,  was  repealed. 

A  will  may  be  admitted  on  the  testimony  of  one  witness,  where  the 
testimony  of  the  other  has  been  dispensed  with.  If  all  the  witnesses  are 
dead,  or  their  testimony  dispensed  with,  or  if  the  witness  has  forgotten 
or  did  not  see  the  other  witness  sign,  proof  of  handwriting  of  the  missing 
witness,  is  required.    (§  2612.) 

The  examiner  must  ascertain  that  the  proofs  comply  with  these  re- 
quirements. 

Since  Sept.  1,  1914,  under  §  2527,  practically  the  same  foundation 
must  be  laid  by  affidavits  to  procure  an  order  for  the  publication  against 
persons  whose  names  or  addresses  are  unknown,  as  has  always  been  re- 
quired for  the  service  of  a  summons  by  publication. 

All  probated  wills  must  forever  remain  on  file  in  the  surrogate's 
office.    (§  2620.) 

L.  1919,  ch.  294,  amended  §  23  Decedent  Estate  Law,  to  allow  a 
will  executed  according  to  the  law  of  the  place  of  execution,  to  be  pro- 
bated in  New  York  state;  and  added  §  22a,  recognizing  the  validity  of 
wills  executed  in  other  places,  according  to  their  laws. 

15.  Purchaser  protected  againBt. 

Limitation  fob  establishing  will. — A  will  must  be  established 
within  four  years  after  testator's  death,  or  title  to  real  property  in  the 
hands  of  a  bona  fide  purchaser  will  not  be  affected;  except  that  where  the 
devisee  is  under  twenty-one,  he  has  until  one  year  after  the  disability 
ceases. 

Code  of  Civil  Procedure,  §  2628. 

2  R.  S.,  59,  §  18. 
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Where  a  wiil  is  not  probated  and  not  produced,  hut  is  shown  by  the 
record  to  exist,  a  title  cun  be  passed  on  the  fowM/ear  statute  in  Code  of 
Civil  Procedure,  §  2628,  although  purchased  at  foreclosure,  and  not 
from  the  heirs  directly. 

This  four-year  Statute  of  Limitations  has  since  Sept.  1,  1914  been 
reduced  to  two  years  by  Code  of  Civil  Procedure,  §  2714. 

A  will  found  after  administnUoii  issatd  and  real  estate  con- 
veyed, can  be  probated,  although  in  an  action  in  the  supreme 
court  to  set  aside  deeds,  it  was  adjudged  that  there  was  an  in- 
testacy. 

Matter  of  Connell,  75  Misc.  674,  136  N.  Y.  Supp.  166,  app.  dis.  152  App. 
Div.  947. 

*  16.  Residuary  clause. 

Where  a  residuary  devise  fails  in  part,  and  there  is  produced 
a  residue,  it  does  not  go  in  augmentation  of  the  other  several 
shares,  but  passes  to  the  heirs  and  next  of  kin. 

Booth  V.  Baptist  Church,  126  N.  Y.  216,  246,  28  N.  E.  238. 
Beekman  v.  Bonsor,  23  N.  Y.  298,  312. 

When  a  residuary  legatee  who  is  not  a  descendant,  dies  before 
the  testator,  his  share  lapses,  and  is  not  distributable  among  the 
other  legatees;  but  as  to  that  portion  of  the  estate,  the  testator 
dies  intestate. 

Hard  v.  Ashley,  117  N.  Y.  606,  23  N.  E.  177. 

Where  there  is  a  general  residuary  clause  in  a  will,  if  a  specific 
clause  is  revoked,  or  becomes  lapsed  it  falls  into  the  residue,  to 
be  disposed  of  under  the  general  clause;  but  if  the  residue  is 
given  to  several  persons  in  common,  and  one  of  them  dies,  or  his 
legacy  is  revoked,  his  share  will  go  to  the  next  of  kin,  and  not  to 
the  other  residuary  legatees. 

Floyd  V.  Barker,  1  Paige  480. 

The  residuary  clause  fails  if  the  only  previous  gift  creates  an 
invalid  perpetuity. 

Matter  of  De  Witt,  113  App.  Dir.  790,  99  N.  T.  Supp.  416,  ard  188  N.  Y. 
667. 


•See  al«o  NOTE,  N.  Y.  Rpts.,  Bender  AonoUted  Ed.,  Bk.  23,  p.  487,  Bk.  27, 
p.  82,  Bk.  29,  p.  943. 
81 
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What  is  carried. — When  the  residuary  legatee  is  nominated 
generally,  he  is  entitled,  in  that  character  to  whatever  may  fall 
into  the  residue  after  the  making  of  the  will,  by  lapse,  invalid 
dispositions,  or  other  accident.  It  seems  to  be  well  settled  that 
a  residuary  bequest  as  to  personal  estate,  carries  not  only  every- 
thing not  attempted  to  be  disposed  of,  but  everything  which 
turns  out  not  to  have  been  effectually  disposed  of,  as  void  and 
lapsed  legacies.  A  presumption  arises  in  favor  of  the  residuary 
legatee  as  to  personalty,  against  any  other  person  except  the  par- 
ticular legatee.  The  testator  is  supposed  to  have  given  it  away 
from  the  residuary  legatee,  only  for  the  sake  of  the  particular 
legatee. 

Matter  of  Benson,  96  N.  T.  499,  609. 

Leggett  V.  Stevens,  186  N.  Y.  70,  79,  77  N.  E.  874. 


'^'l?.  BevocatioiL 

How  eflfected.— Under  2  R.  S.  64,  §  42,  an  obliteration  by  the 
testator  of  a  clause  in  his  will,  is  not  effectual  to  revoke  it.  Re- 
vocation must  be  by  some  other  will  or  writing  by  the  testator^ 
and  executed  the  same  as  the  will;  or  by  burning,  tearing,  can- 
celing, obliterating  or  destroying  the  will  itself. 

Lovell  V.  Quitman,  88  N.  Y.  377. 

Matter  of  Evans,  118  App.  Div.  373,  98  N.  T.  Snpp.  1042. 

A  will  may  not  be  legally  revoked  by  the  testator's  simply  in- 
dorsing upon  its  back,  and  signing  his  statement  in  writing  to  the 
effect  that  it  is  revoked. 

Matter  of  Miller,  50  Misc.  70,  100  N.  Y.  Supp.  344. 

The  tearing  or  obliteration  of  one  clause  in  a  will,  although 
done  with  the  purpose  of  revoking  the  same  and  permitting  the 
remainder  to  stand,  is  not  effectual  for  that  purpose. 

Matter  of  Curtis,  136  App.  Div.  746,  119  N.  Y.  Supp.  1004. 

Destruction  of  revoking  will  does  not  revive  first.— A  will 
duly  executed  and  containing  a  revocation  clause,  revokes  a 

•  See  also  NOTE,  N.  Y.  Rpts.,  Bender  AnnoUted  Ed.,  Mc.  6,  p.  849,  Bk.  6,  p.  137. 
Bk.  33,  p.  19,  Bk.  34,  p.  304. 
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prior  will;  but  the  destruction  of  the  second  will  with  the  in- 
tention of  revoking  it  does  not  revive  the  first  will. 

Matter  of  Wear,  131  App.  Div.  876,  116  N.  Y.  Supp.  304. 
Matter  of  Brewster,  72  App.  IMv.  687,  76  N.  Y.  Supp.  283. 
Matter  of  Kuntz,  163  App.  Div.  126,  148  N.  Y.  Supp.  382. 

The  revocation  of  a  codicil  does  not  necessarily  or  ordinarily 
revoke  the  will. 

Oflbum  V.  Rochester  Tr.  and  S.  D.  Co.,  209  N.  Y.  54,  101  N.  E.  671. 

May  be  revived  by  codicil. — ^A  will  which  has  been  formally 
revoked  but  not  destroyed,  can  be  revived  by  the  execution  of  a 
codicil  to  it,  without  a  re-execution  of  the  will.  The  intermediate 
will  is  thereby  revoked. 

Matter  of  Knapp,  1  Fow.  167,  51  St.  R.  517,  23  N.  Y.  Supp.  282. 

A  woman's  will  revoked  by  her  marriage,  may  thus  be  revived. 

Brown  v.  Qark,  77  N.Y.  369 

A  will  which  makes  a  full  and  complete  disposition  of  all  the 
property  amounts  to  a  total  revocation  of  any  prior  will  and 
therefore  need  not  contain  a  revocation  clause. 

Matter  of  McMullen.,  95  Misc.  404,  159  N.  Y.  Supp.  98. 

A  written  direction  by  a  testatrix  to  her  atortney  to  destroy 
her  will,  does  not  accomplish  a  revocation. 

Matter  of  McGill,  107  Misc.  109,  177  N.  Y.  fiupp.  86. 

The  question  of  revocation  of  a  will,  is  one  of  law,  and  should 
not  be  submited  to  a  jury. 

Matter  of  White,  106  Misc.  210,  174  N.  Y.  Supp.  424. 

A  will  is  not  revoked  by  a  letter  from  the  testator  to  his  at- 
torney, directing  him  to  destroy  the  will. 

Matter  of  McGill,  107  Misc.  109. 

By  marriage. — '*A  will  executed  by  an  unmarried  woman, 
shall  be  deemed  revoked  by  her  subsequent  marriage."  2  R.  S., 
64,  §  44.    The  word  unmarried  includes  a  widow. 

Matter  of  Kaufman,  131  N.  Y.  620,  30  N.  E.  242,  aff'g  61  Hun  331,  16  N.  Y. 
Supp.   113. 
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A  will  executed  by  a  married  woman  is  not  revoked  by  her 
subsequent  marriage  after  an  intervening  widowhood. 

Matter  of  McLarney,  153  N.  Y.  416,  47  N.  E.  817. 

A  will  made  by  a  married  woman  who  is  thereafter  divorced, 
is  not  revoked  by  her  subsequent  marriage. 

Matter  of  Burton,  4  Misc.  512,  25  N.  Y.  Supp.  824. 

A  will  made  by  an  unmarried  woman  in  contemplation  of  mar- 
riage is  revoked  by  the  marriage,  even  though  it  makes  pro- 
vision for  the  intended  husband. 

Matter  of  Mann,  51  Misc.  315,  100  N.  Y.  Supp.  1100. 

The  rule  that  a  will  is  revoked  by  the  subsequent  marriage  of 
the  testatrix,  applies  without  regard  to  where  the  will  is  ex- 
ecuted or  where  the  testatrix  resided. 

Matter  of  Cobum,  9  Misc.  437,  30  N.  Y.  Supp.  383. 

Revocation  by  marriage  and  birth  of  issue  is  absolutely  pre- 
scribed by  the  statute;  and  the  acquisition  of  additional  property 
after  the  date  of  the  will  cannot  prevent  this. 

Matter  of  Del  Genovese,  169  App.  Div.  140,  154  N.  Y.  Supp.  806. 

§  35,  Decedent  Estate  Law,  as  to  revocation  of  a  will  by  mar- 
riage, was  amended  by  L.  1919,  ch.  293. 


18.  Witnesses. 

Duty. — No  person  should  subscribe  his  name  as  a  witness  to  a 
will  until  he  is  clearly  satisfied  that  the  testator  is  possessed  of  a 
sound  and  disposing  mind  and  memory;  and  that  in  executing 
his  will,  he  acts  understandingly  and  with  a  full  knowledge  of  its 
contents.  Such  is  the  legal  effect  of  the  signature  of  a  witness 
when  he  is  dead,  or  is  out  of  the  jurisdiction  of  the  court. 

Scri4mer  v.  Crane,  2  Paige  147. 

Executors,  trustees  and  legatees. — One  named  as  executor  in  a 
will  may  be  a  witness  before  the  surrogate  on  its  probate.  A 
legatee  may  act  as  subscribing  witness,  t^id  be  compelled  to 
testify,  although  thereby  his  legacy  is  made  void. 

Harper  r.  Harper,  1  T.  A  C.  351. 
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Executors  and  trustees  who  receive  no  personal  benefit  under 
the  will  are  not  incompetent  as  witnesses  thereto.  The  fact  that 
they  are  entitled  to  conmiissions,  makes  no  difference,  for  those 
are  allowed  by  law  for  services,  and  are  not  gifts  under  the  will. 

MbDonough  v.  Loughlin,  20  Barb.  238. 

Competency. — ^A  blind  man  cannot  be  a  witness  to  a  will. 

Matter  of  Losee,  13  Misc.  298,  34  N  Y.  Supp.  1120. 

One  who  cannot  understand  what  the  testator  says  cannot  be. 

stein  V.  Wilzinski,  4  Redf.  441. 

A  "credible  witness"  means  one  competent  to  testify  in  a 
court  of  justice. 

Lord  V.  Lord,  68  N.  H.  7. 

Therefore  an  infant  is  not  disqualifiedy  if  he  is  old  enough  to  testify 
in  a  court  of  record. 

Decedent  Estate  Law  (L.  1909,  o//.  18),  §§  21,  22,  cover  witnesses 
to  wills. 


WILL  OF  PERSONALTY. 

(See  Statutes,  Conflict  of  laws.) 


YALE  COLLEGE. 

(See  Corporations,  Foreign.) 
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FORM  NO.  1. 
IndiTiduL     (If.  T.) 

State  of 

County  of  

On   this    day   of    ,    in   the  year    19..,    before   me   came 

,  to  me  known  to  Iw  the  individual  described  in  and  who  executed  the 

above  instrument  and  acknowledged  that  he  executed  the  same. 


:|- 


FORM  NO.  & 

Acknowledgments  Before  a  Mayor.    (N.  T.) 

State  of ^ 

County  of  I  ss. : 

City  of   J 

On  this   day  of   19. .,  before  me,  the  mayor  of  the  city 

of   ,  came  at  said  city   ,  to  me  known  to  be  the  individual 

described  in  and  who  executed  the  above  instrument,  and  acknowledged  that  he 
executed  the  same. 

In  witness  whereof ,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
city,  the  day  and  year  first  above  written. 


FORM  NO.  8. 

Commissioner  of  Deeds  Aicknowledgment.    (N.  T.) 

State  of ^ 

County  of  y  ss. : 

City  of   J 

On  this day  of 19. . ,  before  me,  a  commissioner  of  deeds 

for  the  State  of  New  York,  residing  in  the  city  of  aforesaid,  came  at 

said  city    ,  to  me  known  to  be  the  individual   described   in  and  who 

executed  the  foregoing  instrument,  and  acknowledged  that  he  executed  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  official  seal, 

this day 'of ,  19. . ,  at  the  city  of aforesaid. 

[1292] 
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FORM  NO.  4. 
IndiTMnal  Forelga  Aeknowledgnent.    (If.  T.) 
United  States  Consnlate,        1 

In  the  City  of  Paris,  }.  ss.:  ^ 

Bepnblie  of  France,  J 

On  this   day  of  19..,  before  me  the    consul 

of  the  United  States,  resident  in  said  City  of  Paris,  personally  came  in 

said  eitj    to  me  known  to  be  the  individual   described   in   and  who 

executed  the  within  instrument  and  acknowledged  that  he  executed  the  same. 

In  witoess  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
United  States  Consulate  at  said  City  of  Paris,  the  day  and  year  last  aforesaid. 


FORM  NO.  6. 
AcknowleigMenl  By  One  Meaber  of  a  Finn.    (N.  T.) 

State  of 


County  of  ^  ^• 

On  this    day   of    19 . .,   before  me   personally  came 

,  to  me  known  and  known  to  me  to  be  a  member  of  the  firm  of , 

the   firm   described    in   and   which   executed   the   foregoing   instrument,   and   said 

acknowledged  that  he  executed  the  foregoing  instrument  for  and  on 

behalf  of  said  firm. 


FORM  NO.  «. 
Corpormte  Proof.    (N.  T.) 

State  of ^ 

County  of  I  ss. : 

City  of   J 

On  the  day  oi  ,  in  the  year  19 ... ,  before  me  personally 

came to  me  known,  who,  being  by  me  duly  sworn,  did  depose  and  say' 

that  he  resided  in  ;  that  he  is  the  of  ,  the  cor- 
poration described  in  and  which  executed  the  above  instrument;  that  he  knew  the 
seal  of  said  corporation;  that  the  seal  affixed  to  said  instrtmient  was  such  corporate 
seal;  that  it  was  so  affixed  by  order  of  the  Board  of  of  said  cor- 
poration, and  that  he  signed  his  name  thereto  by  like  order. 


FORM  NO.  7. 
Aeknowledgment  by  Corporation  Withonl  a  SeaL    (N.  Y.) 

State  of J 

County  of  J 

On  this   day  of   ,  before  me  personally  came   

and ,  to  be  known  and  known  to  me  to  be  the  same  persons  who  subscribed 

the  foregoing  instrument  and  who  by  me  being  each  duly  sworn,  did  each  depose 

and  say  that  he  resides  in  the  and  that is  the ., 

and is  the of  the  ,  the  corporation  described  in 

and  which  executed  the  above  instrument;  that  said  corporation  has  no  seal;  that 
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the  Beals  affixed  to  the  foregoing  instrament  are  the  private  seals  of  the 

and ,  of  said  corporation  and  were  hereto  affixed  by  order  of  the  board 

of   of  said   ,  and  that  he   signed  the  same  as 

,  and  he,  signed  the  same  as  of  said  board,  by 

virtue  of  a  like  order  of  said  board  of 

(Signed) 

Notary  Public. 


FORM  NO.  S. 
Proof  by  Snbseribing  Witness*    (N.  Y.) 

State  of  New  York,  ) 

V     88  * 

County   of   New   York,  \ 

On  this day  of  ,  in  the  year  19. . . ,  before  me  personally 

came   ,  subscribing  witness  to  the  within  instrument,  with  whom  I  am 

personally  acquainted,  who,  being  by  me  duly  sworn,  did  depose  and  say  that  he 
resided   at   the   time   of   the   execution   of   said   instrument,   and   still   resides,   in 

;    that   he   is    and   then    was   acquainted    with    ,    and    knew 

to  be  the  individuial  described  in  and  who  executed  the  above  instru- 
ment ;    and   that  he,   said   subscribing   witness,   was  present   and   saw    

execute  the  same,  and  that  he,  said  witness,  at  the  same  time,  subscribed  his  name 
as  witness  thereto. 


FORM  NO.  9. 
Proof  by  Fprofgn  Subscribing  Witness.    (N.  Y.) 

United  States  Consulate,        1 

In  the  City  of  Paris,  y  as.: 

Republic  of  France,  J 

On  this  day  of  19 . . .,  before  me  the   Consul 

of  the  United  States,  resident  in  said  city  of  Paris,  personally  came 

in  said  city ,  subscribing  witness  to  the  above  instrument,  with  whom  I 

am  personally  acquainted,  who,  being  by  me  duly  sworn,  did  depose  and  say  that 
he  resided  at  the  time  of  the  execution  of  said  instrument,  and  still  resides  in 

;  that  he  is  and  then  was  acquainted  with   ,  and  knew  him 

to  be  the  individual  described  in  and  who  executed  the  above  instrument,  and  that 
he,  said  subscribing  witness,  was  present  and  saw  him  execute  the  same,  and  that 
he,  said  witness,  at  the  same  time  subscribed  his  name  as  witness  thereto. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said 
United  States  consulate,  at  said  City  of  Paris,  the  day  and  year  last  aforesaid. 


FORM  NO.  10. 
Power  of  Attorney  Aeknowledgment.    (N.  Y.) 

State  of  New  York,  ) 

County  of |    ^*  * 

On    this    day    of    19 . . .,    before    me    personally    came 

to  me  known  to  be  the  individual  described  in  and  who  executed  the 
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foregoing  instrument,  and  to  be  known  to  be  the  attomej-in-fact  of   , 

the  individual  described  in,  and  who  by  his  said  attomey-in-f  act,  executed  the  same, 
and  acknowledged  that  he  executed  said  instrument  as  the  act  and  deed  of  said 
,  by  virtue  of  a  power  of  attorney,  dated  ,  19...,  and  re- 
corded in  the  office  of  the  register  of  the  county  of   ,  on  , 

19. . .,  in  liber of  powers  of  attorney,  at  page 


FORM  HO.  IL 
CoiporatioB  Power  of  AttoffBey  AcfcBowMgment    (N.  T.) 

State  of  New  York,  1 

Ck)unty  of j.  ss. : 

Oity  of   J 

On    this    day    of    19...,    before    me    personally   came 

,  to  me  known  to  be  the  president  of  the   ,  the  corporation 

described  in  and  which  executed  the  foregoing  instrument;  which  said  corporation 

is  known  to  me  to  be  the  attorney-in-fact  of ,  the  individual  described  in 

and  who  by  said  attorney-in-fact,  executed  the  foregoing  instrument,  and  the  said 

being  by  me  duly  sworn,  did  depose  and  say  that  he  resided  in ; 

that  he  is  the  president  of ,  the  corporation  described  in  and  which 

executed  the  foregoing  instrument;  that  he  knew    the  seal  of  said  corporation;  that 
the  seal  affixed  to  said  instrument  was  such  corporate  seal;  that  it  was  so  affixed 

by  order  of  the  board  of said  corporation,  and  that  he  signed  his  name 

thereto  by  like  order,  and  that  said  seal   was  affixed   and  said   instrument  was 

executed  by  said  company  as  the  act  and  deed  of  said  under  and  by 

virtue  of  a  power-of-attomey,  dated ,  19. . .,  and  recorded  on , 

19. . .,  in  the  office  of  the  register  of  the  county  of ,  in  liber 

powers  of  attorney ;  at  page 


FORM  HO  1& 

Form  of  Proof  Whore  the  Grantor  and  Snbseribing  Witness  Have  Both  Died. 

(§  814  Real  Property  Law.) 

State  of  New  York,  ) 

County  of   \ 

I  hereby  certify  that  on  this  day  of    ,  19...,  before  me  personally 

came ,  to  me  known  and  to  whom  the  foregoing  deed  was  by  me  at  that 

time  shown  and  the  said ,  being  by  me  duly  sworn,  did  depose  and  says 

that  he  resided  in  the   of   ,  in  said  county  of   , 

and  that  he  was  well   acquainted  with    and    ,   two  of  the 

grantors  within  named;   that  he  had  frequently  seen  them  write  and  knew  their 
handwriting;  that  the  names  of  the  said  grantors  subscribed  to  said  deed  are  in 

the  handwriting  of  the  said   and   ,  both  of  whom  are  now 

deceased ;  and  the  said  further  deposes  and  says  that  he  was  well  ac- 
quainted with   ,  one  of  the  subscribing  witnesses  to  the  said  deed,  has 
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■een  the  said  ,  write  frequently  and  is  well  acquainted  with  his  hand- 
writing; that  at  the  time  of  the  date  of  said  deed,  the  said  ,  resided 

in  the  of  ,  in  the  said  county  and  has  been  dead  about 

years,  that  his  name  subscribed  as  a  witness  to  said  deed  is  in  the^ 

proper  handwriting  of  the  said deceased;  and  said further 

deposes  and  says  that  he  is  informed  and  believes  that  the  foregoing  deed,  since 

it  was  recorded  on and  was  inadvertently  delivered  to  in^ 

that  year,  has  remained  in  the  safe  of  said until  the  present  time  when 

it  was  taken  from  his  safe  by  a  member  of  his  family,  he,  the  said  , 

having  died  and  that  said  was  a  brother  of  ,  who  was  a 

former  owner  of  the  property  described  in  the  deed. 

And  I  further  certify  that  the  facts  proved  as  aforesaid  by  the  said ,. 

are  to  me  satisfactory  evidence  of  the  death  of  ,  the  subscribing  wit- 
ness as  to ,  and ,  to  the  said  deed  and  of  the  handwriting  of 

,  and ,  and  said ,  and  of  the  custody  of  this  deed 

since  it  was  inadvertently  taken  from  the  register's  office,  and  I  hereby  order  and 

direct  the  register  of county,  upon  the  recording  of  this  deed  and  the- 

payment  to  him  of  the  proper  fees  therefor,  to  file  said  original  deed  in  his  office,, 
the  same  to  remain  so  filed  permanently  as  a  muniment  of  title,  in  accordance  withi 
the  statute  in  such  cases  made  and  provided. 

(Signed  by  a  justice  of  supreme  court). 


FORM  NO.  It. 
Hew  Jenej  IndivldiuJ  AekB<^wledgBient 

State  of > 

County  of J®**' 

Be  it  remembered,  that  on  this day  of  ,  in  the  year  one- 

thousand  nine  hundred  and ,  before  me personally  appeared' 

who,  I  am  satisfied, the  grantor  in  the  within  deed  of  con- 
veyance named,  and  I  having  first  made  known  to the  contents  thereof, 

did  acknowledge  that signed,  sealed  and  delivered  the  same 

as voluntary  act  and  deed,  for  the  uses  and  purposes  therein  expressed. 

And  the  said  being  by  me  privately  examined,  separate  and  apart 

from said  husband did  further  acknowledge  that 

signed,  sealed  and  delivered  the  same  freely,  as voluntary  act  and  deed,. 

without  any  fear,  threats  or  compulsion  of  or  from said  husband. 


FORM  FO.  14. 
Few  Jersey  CoryoratloB  Pk-oof. 

State  of 1 

County  of J  "*•* 

Be  it  remembered,  that  on  the day  of ,  19 ... ,  before  me,. 

a  notary  public  in  and  for  the  county  of  New  York,  personally  appeared ,. 

to  me  known,  who,  being  by  .me  duly  sworn  according  to  law,  on  his  oath,  doth 
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depose  and  say  that  he  is  the  secretary  of and  is  acquainted  with  the 

seal  of  said  corporation,  which  is  the named  in  the  foregoing  instru- 
ment; that  the  seal  affixed  to  the  said  instrument  is  the  corporate  seal  of  said  com- 
pany; that  it  was  so  affixed  by  the  order  of  said  company;  that is  the 

president  of  said  company ;  that  he  saw  the  said as  such  president  sign 

the  said  instrument  and  heard  him  declare  that  he  signed,  sealed  and  delivered 

the  same  as  the  voluntary  act  and  deed  of  the  said  company  by  their 

order,  and  that  this  deponent  signed  his  name  thereto  at  the  same  time  as  a  sub- 
scribing witness. 

Subscribed  and  sworn  before  me  the 
day    and   year   first    above   written. 


FORM  HO.  Ik 
CoBi^aiiii  for  8p«elfle  PerforaMUic«  •!  Bale  of  Seal  Estate. 

(Court) 
(Caption) 

The    above   named   plaintiff   complaining   of   the   above  named   defendant,   by 

attorney,   ,  Esq.,  states  and  alleges  upon  information  and 

belief  as  follows: 

First :     That  on  or  about  the   day  of   ,   ,  the 

defendant  was  the  owner  in  fee  of  and  possessed  of  certain  real  property  in  the 
,  County  of  ,  and  State  of  New  York,  and  hereinafter  de- 
scribed and  being  desirous  of  disposing  of  the  same  made  and  entered  into  an 
agreement  in  writing  with  the  plaintiff  a  copy  of  which  is  hereto  annexed  and 
marked  exhibit  "A"  and  made  a  part  of  this  complaint,  wherein  and  whereby  the 
said  defendant  agreed  to  sell  and  convey  and  the  plaintiff  agreed  to  purchase  the 
premises  and  real  property  therein  mentioned  and  hereinafter  described. 

Second:     That  the  defendant ,  agreed  to  duly  execute  and  deliver  to 

plaintiff  a  good  and  sufficient  conveyance  of  said  premises,  subject  only  to  certain 

and  free  and  clear  of  all  other  encumbrances. 

,  Third:  That  plaintiff  duly  performed  all  of  the  terms  and  conditions  of  said 
agreement  on  his  part  to  be  performed  and  is  and  always  has  been  ready  and  willing 
and  still  is  ready  and  willing  to  fulfill  the  agreement  on  his  part  for  a  good  and 
marketable  title  and  immediate  possession  of  said  premises  and  a  conveyance  thereof 
in  fee,  free  from  all  encumbrances  except  as  aforesaid. 

Fourth:     That  on  the day  of ,  the  day  set  for  the  closing 

of  the  title  and  delivery  of  the  said  deed,  plaintiff  was  ready  and  willing  to  perform 
all  the  conditions  of  said  agreement  on  his  part  to  be  performed,  and  demanded  from 
defendant  a  good  and  sufficient  deed,  as  set  forth  in  the  said  agreement  conveying 
to  plaintiff  a  good  and  marketable  title  to  the  premises  agreed  to  be  conveyed  by 
in  said  agreement  and  hereinafter  described  free  and  clear  of  en- 
cumbrances except  ,,^ in  said  agreement  contained  and  deliver  immediate 

possession  of  said  premises,  but  defendant  refused  and  still  refuses  to  execute  and 
deliver  such  a  conveyance  or  to  complete  and. fulfill  the  said  contract  or  agreement.. 
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The  following  ia  a  description  of  the  premises  agreed  to  be  conveyed  by  defendant 
to  plaintiff  in  and  by  the  terms  of  said  agreement: 

(Description  of  premises.) 

The  defendant  was  unable  or  unwilling  to  comply  with  the  terms  of  said  agree- 
ment at  the  time  of  said  closing  for  the  following  reasons: 

Wherefore  plaintiff  demands  judgment  that  the  defendant  be  ordered  adjudged 
and  decreed  to  specifically  perform  the  said  agreement  and  all  of  the  conditions 
thereof  to  be  by  him  performed  and  to  execute  and  deliver  a  good  and  sufficient 
conveyance  as  aforesaid  and  to  pay  to  plaintiff  all  costs,  expenses  and  damages 
suffered  by  the  plaintiff  and  for  such  other  and  further  relief  as  may  be  just 
and  equitable. 

That  if  defendant  is  found  to  be  unable  to  complete  said  agreement  as  aforesaid, 
he  be  adjudged  to  pay  to  plaintiff  the  expenses  made  and  incurred  under  and  by 
reason  of  said  agreement  and  damages  suffered  by  plaintiff  by  reason  of  the  failure 
to  complete  the  same;  and  that  plaintiff  have  judgment  for  such  sums  and  the  costs 
of  this  action;  and  that  the  aggregate  amount  of  such  sums  be  declared  to  be  a 
lien  upon  the  said  premises  of  defendant;  and  that  said  lien  be  foreclosed  and  said 
premises  sold  for  the  payment  thereof  and  for  the  costs  and  disbursements  of  this 
action;  and  that  plaintiff  have  judgment  for  any  deficiency  then  remaining  and 
for  such  other  and  further  relief  as  may  be  just  and  equitable. 


Attorney  for  Plaintiff. 

Office  and  P.  O.  Address. 


FORM  NO.  le. 
Action  to  Bar  CUdmn  under  §  1M8  Code. 


(CJourt) 


Richard  Boe, 

against 

John  Doe,  et  al, 


Plaintiff, 


Defendants. 


Complaint. 
(For  designation  of  unknown  parties 
see  Form  No.  18,  for  the  foreclosure 
of  transfer  of  tax  lien.) 


The  above  named  plaintiff  by ,  her  attorney,  complaining  of  the  above 

named  defendants,  states  and  alleges  as  follows: 

First:  That  the  plaintiff  is  the  owner  in  fee  simple  absolute  of  the  following 
described  premises,  to  wit: 

(Description  of  premises.) 

Second:     That  the  said  premises  hereinabove  described  were  duly  conveyed  to 

the  plaintiff  herein  by  ,  by  deed  bearing  date  the   day  of 

,    ,  and  that  said  plaintiff  has  been  for  over  one  year  in  con- 
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tinuouB,  absolute  and  undisputed  possession  of  said  real  estate  claiming  it  in  fee 
simple  absolute;  that  for  more  than  twenty  years  last  past  plaintiff  or  her  grantors 
have  been  in  the  quiet,  peaceful  and  undisturbed  possession  of  said  premises,  which 
possession  has  been  open,  notorious  and  continuous  and  adverse  to  any  claim  or 
interest  of  the  defendants  herein  or  any  other  person. 

Third:     That  it  appears  from  the  public  records  in  the  office  of  the  register  of 

county,  and  elsewhere  that  the  defendants  might  unjustly  make  a  daim 

to  an  undivided  interest  in  an  estate  in  fee  of  the  above  described  premises  arising 
out  of  the  following  facts,  to  wit:     The  premises  above  described  are  a  portion  of 

a  tract  of  land  of  which died  seized  on  or  about  the day  of 

, ,  leaving  a  last  will  and  testament  dated  the day  of 

,  and  duly  admitted  to  probate  by  the  Surrogate  of  . . : county  on 

the   day  of   ,   ,  and  recorded  in  liber   of 

wills  at  page ,  by  which  he  directed  that  his  residuary  estate  including  the 

premises  herein  described,  should  be  divided  among  all  his  children;  that  there- 
after  by   deed   bearing   date   the    day    of    ,    ,    and 

recorded  in   the    county   register's   office   on  the    day   of 

,  in  liber  of  deeds  at  page   ,  the  heirs  of  said   , 

save  and  excepting  one ,  the  only  child  of  his  deceased  son, 

joined  in  a  conveyance  of  a  tract  including  said  premises  above  described,  to  one 

,  and  thereafter  said ,  conveyed  said  premises  to y 

by  deed  dated  the  day  of , ,  and  recorded  in  said  register's  office 

on   the day   of    ,   in   liber   of    deeds   at   page 

;   that  thereafter  said    ,  brought  an  action  in  the  supreme 

court  against  said ,  for  a  partition  of  said  real  property,  in  which  action 

an  interlocbtory  judgment  was  made  on  the day  of ,  direct- 
ing a  sale  of  a  tract  including  the  herein  described  premises  under  the  direction  of 

,  referee,  and  pursuant  to  said  judgment  a  sale  of  the  entire  premises 

was  thereafter  had  and  the  same  were  bid  in  by  said  ,  and  final  judg- 
ment was  duly  entered  in  said  action  confirming  said  sale  pursuant  to  which  the 
sidd  ,  the  referee,  for  the  full  consideration,  executed  a  deed  of  con- 
veyance of  the  said  tract  including  the  herein  described  premises  to  said , 

which  deed  bears  date  the day  of , ,  and  was  recorded 

on  that  day  in  said  register's  office  in  liber of  deeds  at  page , 

and  the  said went  into  possession  of  the  whole  of  said  premises  relying 

upon  said  referee's  deed  as  conveying  to  him  a  good,  valid,  and  indefeasible  title 
thereto. 

Fourth:  The  plaintiff  is  informed  and  verily  believes  that  a  question  may  be, 
or  has  been  raised  as  to  the  validity  of  the  judgment  in  said  partition  action  arising 
out  of  the  fact  that  the  service  of  the  summons  in  said  action  upon  the  defendants 
was  made  by  publication  based  upon  affidavits  or  other  proof  which  was  insufficient, 

and  consequently  the  said and  her  husband  ,  are  not  bound 

by  said  judgment. 

Fifth:     The  plaintiff  further  alleges  that  by  deed  dated  the  day  of 

,  and  recorded  in  said  register's  office  of    county  on  the 

day  of   ,  in  liber  of  deeds  at  page   ,  the  said 

,  grantee  from  said  referee,  conveyed  said  premises  to  plaintiff,  which 

said  deed  purported  to  convey  to  said ,  the  said  premises  in  fee  simple 

absolute,  and  said  entered  into  possession  thereof  under  said  deed  and 
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continued,  and  has  ever  since  been  in  the  quiet,  peaceful  and  undisturbed  possession 
of  said  premises,  which  said  possession  was  open,  notorious  and  continuous  and 
adverse  to  any  claim  or  interest  of  the  defendants  herein,  or  any  other  person. 

Wherefore  the  plaintiff  demands  judgment  that  all  of  the  defendants  and  each 
of  them  and  every  person  claiming  under  them  or  any  of  them,  have  no  right,  title, 
interest  or  claim  whatsoever  to,  and  that  they  and  each  of  them  be  forever  barred 
of  all  claim  to  any  estate  or  interest  in,  the  premises  hereinabove  described  or  any 
part  thereof;  that  the  record  of  the  evidence  which  may  be  given  in  this  action 
and  the  proofs  produced  herein  be  perpetuated,  and  that  the  plaintiff  have  such 
other  or  further  relief  as  may  be  just  and  equitable. 

No  personal  claim  is  made  against  any  defendant. 


Attorneys  for  Plaintiff. 
(Verification.) 

(Court  or  Judge's  Order) 

(Caption) 

Upon  the  summons  and  duly  verified  complaint  herein  filed  in  the  office  of  the 

clerk  of  the  county  of ,  on  the  day  of ,  copies  of  which  are 

hereto  annexed,  showing  a  sufficient  cause  of  action  against  the  defendants  herein 
and  upon  all  other  papers  and  proceedings  in  this  action  and  upon  the  affidavit 

of  verified  the  day  of ,  the  affidavit  of 

,  verified  the  day  of  ,   ,  the  certificate  of 

the  sheriff  of  the  county  of  ,  by  which  plaintiff  has  made  clear  to  my 

satisfaction  that  he  has  been  unable  to  ascertain  whether  the  defendants,  or  any 
of  them  are  living  or  are  or  are  not  within  the  State  of  New  York,  or  are  resi- 
dents or  non-residents  thereof,  and  that  the  plaintiff  has  been  and  will  be  unable 
with  due  diligence  to  make  personal  service  of  the  summons  in  this  action  on  said 

defendants  or  any  or  either  of  them  within  this  state,  now  on  motion  of , 

Esq.,  attorney  for  the  plaintiff,  it  is 

Ordered  and  directed  that  service  of  the  sunmions  in  the  above  entitled  action 

upon  and  upon  all  of  the  other  defendants  who,  and  whose  names  are 

unknown  to  plaintiff,  who  have  or  claim  to  have  any  interest  in  the  premises  de- 
scribed in  the  complaint,  derived  from  or  through ,  or  otherwise,  be  made 

by  publication  thereof  in  two  newspapers  most  likely  to  give  notice  to  said  de- 
fendants viz :     in  the    a  newspaper  published  in    ,  N.  Y., 

and  in  the   a  newspaper  published  in   N.  Y., 

once  a  week  for  six  successive  weeks  or  at  the  option  of  the  plaintiff  by 

the  service  of  said  summons  and  a  copy  of  said  complaint  and  of  this  order  without 
the  State  of  New  York  upon  any  or  all  of  said  defendants  personally;  that  on  or 
before  the  date  of  the  first  publication  as  aforesaid  the  plaintiff  deposit  in  the 

post  office  in  the  of  ,  county  of  ,  and  State  of 

New  York,  sets  of  copies  of  the  summons  and  complaint  and  of  thia 

order  contained  in  a  securely  closed  postpaid  wrapper,  one  set  directed  to  each 
of  said  defendants  respectively: 

The  above  being  the  last  known  residences  that  can  with  due  diligence  be  ascer- 
tained, and  it  satisfactorily  appearing  to  me  by  said  affidavits  that  the  plaintiff 
cannot  with  reasonable  diligence  ascertain  the  place  or  places  where  any  of  the- 
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other  defendants  would  probably  receive  matter  transmitted  tlurough  the  United 
States  mail  or  post-office,  the  deposit  of  any  papers  herein,  addressed  to  them 
or  any  of  them  is  hereby  dispensed  with. 
Dated,  ,  19.... 


Justice  of  the  Supreme  Court. 
(Court) 

(Caption) 

State  of  New  York,  ) 

County  of J  **' ' 

,  being  duly  sworn,  deposes  and  says:  that  he  is  the  attorney  for  the 

plaintiff  in  the  above  entitled  action;  that  said  action  was  brought  to  determine 

a  claim  to  real  property  situate  in  the  town  of   ,   county, 

New    York;    that    deponent    on    or    about    ,    19...,    interviewed    one 

,  at ,  in  the  town  of ,  and  in  the  immediate  neigh- 
borhood of  the  premises  described  in  the  complaint  and  was  informed  by  said 
that  he  had  once  seen  the  defendant  ,  but  before  her  mar- 
riage to  the  defendant  ,  when  she  was  about  10  years  of  age,  that  at 

that  time  her  father ,  brought  her  from  the  south  to  visit  her  grand- 
father   ,  and  to  place  her  in  school  in  New  York,  and  that  it  was  at  the 

house  of  said ,  that  said ,  saw  said  defendant;  that  he,  said 

,  had  lived  in  the  immediate  vicinity  and  within  sight  of  the  premises 

described  in  the  complaint  for  over   years,  last  past,  and  was  well 

acquainted  with   ,  and  other  members  of  the   family,  and 

that  to  the  best  of  his  knowledge  said ,  never  was  at ,  or  in 

the  vicinity  of  the  premises  described  in  the  complaint  after  the  death  of  her 

grandfather   ,  and  that  when  last  heard  from  she  was  at   , 

in  the  state  of   ,  but  that  to  his  knowledge  various  members  of  the 

family,  to  whom  she  was  related  but  who  are  now  deceased,  attempted 

at  various  times  to  get  into  communication  with  her  at by  addressing 

letters  to  her,  but  that  they  had  never  been  able  to  do  so ;  that  he,  said , 

knew  nothing  in  regard  to  said subsequent  to  her  above  mentioned  visit 

to    her    grandfather    ,    and    knew   nothing   in    regard   to    her   husband 

,  or  as  to  their  present  whereabouts  or  whether  or  not  they,  or  either  of 

them,  are  now  living  or  as  to  who  would  be  their  successors  in  interest  in  case 
they  are  deceased,  and  that  he  knew  of  no  one  who  would  be  likely  to  have  any 

information  in  regard  to  them ;  that  he,  said had  himself  attempted  to 

get  into  communication  with  said but  without  success ;  that  at  the  time 

deponent  had  said  interview  with  said said was  (eighty-five) 

years  of  age  and  upwards ;  that  the  records  in  the county  surrogate 's 

office  show  the  proceeding  for  the  probate  of  the  will  of  ,  the  grand- 
father of  the  defendant ,  in  the  year ,  and  in  which  proceed- 
ing service  of  citation  was  made  upon ,  by  publication,  the  petition  in 

which  proceeding  states  that  her  ''last  place  of  residence  known  to  petitioner  is 

; "  that  on   ,  deponent  interviewed   ,  who  resided 

at  ,  in  the  village  of   ,  and  was  informed  by  her  that  she 

was  a  daughter  of ,  and  a  granddaughter  of ;  that 

was  her  cousin  and  some  time  prior  to  the  death  of ,  in   the  year 
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y  said    visited  at  the  home  of  her  father    ,  in 

which  house  her  grandfather,  ,  also  resided;  that  saeh  visit  tenninated 

sometime  prior  to  the  death  of  said   and  that  she,  said   , 

had  not  since  seen  the  said   ,  who  was  her  cousin;  that  she  never  saw 

the  husband  of  said  ,  and  had  no  knowledge  or  information  whatever 

concerning  him;  that  to  the  beet  of  her  knowledge  said   went  south 

shortly  after  her  visit  to  her  grandfather  above  referred  to  and  had  never  sinee 
returned;  that  her  last  known  address  was  at but  that  no  communica- 
tion had  been  had  with  her  or  information  received  concerning  her  since  prior  to 
the  civil  war;  that  as  she  remembered  it  some  (ten)  years  after  the  above  men- 
tioned visit  of  said  ,  it  was  reported  that  she  was  dead,  but  that  she, 

said ,  did  not  know  whether  or  not  such  report  was  true;  that  she,  said 

,  did  not  know  what  children,  if  any,  said left  her  surviving 

nor  who  would  be  her  successors  in  interest,  nor  did  she  know  of  any  other  person 
who  would  know;  that  she,  said  ,  at  the  time  deponent  had  said  inter- 
view with  her,  was years  of  age,  and  she  stated  that  her  cousin,  said 

,  was  somtwhat  older ;  that  deponent  knows  of  no  persons  now  living 

who  are  personally  acquainted  with  said   or  who  would  be  likely  to 

know  anything  in  regard  to  said or  said ,  or  as  to  who  are 

their  heirs  at  law  or  successors  in  interest;  that  since  the  issuance  of  the  summons 

herein  deponent  has  made  inquiry  of  other  members  of  the    family 

who  are  blood  relatives  of  said ,  but  has  been  unable  to  get  any  further 

information;  that  among  others  deponent  talked  with ,  who  is  a  great 

grandson  of    hereinabove  mentioned  and  the  person  with  whom  said 

resided,  but  said  stated  to  deponent  that  he  could  give  no 

further  information  and  that  no  communication  had  been  received  by  any  of  the 

family  of  his  acquaintance  from  said    for  a  very  great 

number  of  years;  deponent  also  talked  with ,  whose  affidavit  is  attached 

hereto,  who  lives  near  the  premises  described  in  the  complaint  and  is  likewise  related 

to  said ,  and  said ,  stated  to  deponent  that  he  had  not  known 

that  there  had  been  such  a  person  as ,  but  that  her  relatives  in  this  part 

of  the  country  had  not  received  any  intelligence  from  or  in  regard  to  her  for  many 
years;  that  after  diligent  inquiry  the  defendants  herein,  and  each  of  them,  remain 
unknown  to  the  plaintiff,  and  the  plaintiff  is  unable  to  ascertain  whether  the 
defendants  are  or  are  not  residents  of  the  State  of  New  York,  and  that  the  plaintiff 
has  been  and  will  be  unable,  with  due  diligence,  to  make  personal  service  of  the 
summons  in  this  action  upon  any  of  the  defendants  and  therefore  asks  that  an 
order  may  be  made  directing  service  of  the  summons  hereby  by  publication. 
Sworn  to  before  me,  this day  of ,  19. . . 


(Notary) 
(Annex  affidavit  of  investigator,  also  certificate  of  sheriff.) 

(Court) 

(Caption) 

This  cause  having  been  tried  on  the  day  of  ,  19...,  by 

the  court  without  a  jury  upon  the  allegations  set  forth  in  the  complaint  and  the 
defendants  being  in  default,  no  one  having  appeared  herein,  and  the  proofs  and 
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allegations  of  the  plaintiff  having  been  heard,  and  having  heard attomej 

for  the  plaintiff,  and  due  deliberation  having  been  had,  I  do  find  and  decide  us 
matters  of  fact  as  follows: 

FINDINGS  OF  FACT. 

1.  That  on  or  about  the day  of  ,  .......  one  

conveyed  to  plaintiff  by  deed  bearing  date  on  that  day  and  recorded  in  the  (West- 
chester) county  register's  office  on  the  day  of .,   ,  in 

liber    of   deeds,  page    the   following  described  lands  and 

premises,  to  wit: 

(Description  of  premises) 

2.  That  premises  above  described  are  a  portion  of  the  tract  of  land  of  which 

died  seized  on  or  about  ;  that  said  left  a  last 

will  and  testament  dated ,  and  duly  admitted  to  probate  by  the  surrogate 

of  county  on ,  and  recorded  in  liber of  wills  at 

page    ,  by  which  he  directed  that  his  residuary  estate  including  the 

premises  herein  described,  should  be  divided  among  all  his  children: 

3.  That  thereafter  by  deed  bearing  date and  recorded  in  the 

county    register's   office    on    in   liber    of    deeds    at    page 

,  the  heirs  and  devisees  of  said    ,  save  and  excepting  one 

,  the  only  child  of  his  deceased  son, ,  joined  in  a  conveyance 

of  a  tract  including  said  premises  above  described  to  one 

4.  That   thereafter    said    conveyed    said    last    mentioned    tract    to 

by  deed  bearing  date  and  recorded  in  the  office  of  the  register  of 

county  in  liber of  deeds  at  page 

5.  That  thereafter  said    brought   an   action  in   the   Supreme  Court 

against  said  and  her  husband for  a  partition  of  said  real 

property,  in  which  action   an  interlocutory  judgment  was   made   on    , 

directing  a   sale   of   a  tract  including  the   herein   described   premises   under   the 

direction  of    referee,  and  pursuant  to  said  judgment  a  sale  of  said 

premises  was  thereafter  had  and  the  same  were  bid  in  by  said and  final 

judgment  was  duly  entered  in  said  action  confirming  said  sale  pursuant  to  which 

the  said  ,  the  referee,  executed  a  deed  of  conveyance  of  the  said  tract 

including  the  herein  described  premises  to  said ,  which  deed  bears  date 

the of ,  and  was  recorded  on  the day  of , 

in  said  register's  office  in  liber of  Deeds  at  page ;  and  the 

said went  into  i)06se8sion  of  the  whole  of  said  premises,  relying  upon 

said  referee's  deed  as  conveying  to  him  a  good,  valid  and  indefeasible  title  thereto, 
and  continued  in  the  quiet,  peaceful  and  undisturbed  possession  of  said  premises 

until  his  conveyance  of  the  same  to  plaintiff  on  or  about  the  said  day 

of    ;   that  during  said  time  said  tract,  including  the  above-described 

premises,  was  enclosed  by  substantial  fences  and  was  usually  cultivated  and  enjoyed 

and  said  • possession  was  open,  notorious  and  continuous  and  adverse  to 

any  daim  or  interest  of  the  defendants  herein. 

(5.  That  on  or  about  the day  of ,  said  plaintiff  entered  into 

I)06se8sion  of  said  premises  conveyed  to  him  by  deed  as  aforesaid,  and  has  con- 
tinued in  the  quiet,  peaceful  and  undisturbed  possession  of  said  premises  until  the 
present  time;  that  during  the  said  time  said  traet,  including  the  above-described 
premises  was  usually  cultivated  and  enjoyed  and  plaintiff's  possession  was  open^ 
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,     notorious  and  oontinuoos  and  advene  to  anj  daim  or  interest  of  the  defendants 
herein. 

And  I  do  And  and  decide  as  matters  of  law  as  follows: 

CONCLUSIONS  OP  LAW 

1.  That  the  plaintiff  is  seized  of  a  good  and  valid  title  to  said  real  property  in  fee 
simple  absolute. 

2.  That  the  plaintiff  is  entitled  to  a  judgment  against  the  defendants,  that  thej 
have  no  interest  in  or  claim  to  the  premises  herein  and  that  they  and  each  of  them 
and  every  person  claiming  under  them  or  any  of  them,  be  forever  barred  of  all 
claim  to  any  estate  or  interest  in  the  premises  described  in  the  complaint  or  any  part 
thereof. 


Justice  of  the  Supreme  Court. 

Present:  (Special  Term.) 

Hon 

Justice. 
(Caption) 

Judgment. 

The  issues  in  the  above  action  having  been  tried  by  the  Hon ,  a  justice 

of  this  court,  who  has  made  and  filed  his  findings  thereon  and  upon  said  findings 
and  evidence  filed  therewith,  and  upon  due  proof  of  the  filing  of  the  notice  of 
pendency  in  this  action,  and  upon  due  proof  of  service  of  the  summons  and  com- 
plaint upon  all  the  defendants  herein  and  that  none  of  them  has  appeared,  answered 

or  demurred  to  the  complaint  herein,  now  on  motion  of ,  attorney  for  the 

plaintiff,  it  is  hereby 

Ordered,  adjudged  and  decreed  that  the  plaintiff  is  seized  of  a  good  and  valid 
title  to  the  real  property  hereinafter  described  in  fee  simple  absolute,  and  her  title 
to  the  same  is  free  from  all  claim  of  any  nature  of  the  defendants  herein,  and  it 
is  further 

Ordered,  adjudged  and  decreed  that  the  defendants  and  each  of  them  and  every 
person  claiming  under  them  or  either  of  them,  be  and  they  hereby  are  forever 
barred  from  all  claim  to  any  estate,  right,  title  or  interest  in  or  to  the  premises 
described  in  the  complaint  and  hereinafter  described. 

The  following  is  a  description  of  the  herein  above-mentioned  premises: 

(Description  of  premises) 

And  it  is  further  ordered  and  adjudged  that  the  testimony  of taken 

before  the  court  and  duly  signed  by  said  witnesses,  on  the  application  for  judg- 
ment herein,  together  with  the  affidavits  presented,  and  all  other  proofs,  evidence 
and  papers  in  this  action  be  preserved  and  that  the  same  be  and  hereby  are  "per- 
petuated  and  that  the  same  or  certified  copies  thereof,  shall  be  received  in  evidence 
in  any  action,  proceeding  or  proceeding's  which  any  of  the  parties  herein,  or  their 
successors,  may  institute  to  question  the  title  of  the  premises  described  in  the  com- 
plaint herein  and  above  described  in  this  decree. 

Enter. 


Justice  of  the  Supreme  Court. 
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FORM  NO.  17. 

Foreeloswre  of  MortgAcre. 

(Court) 

(Caption) 

The  above-named  plaintiff,  complaining  of  the  above-named  defendants,  by  (his) 
attorney, ,  ^Bq-y  shows  to  this  court  and  states  and  alleges  upon  informa- 
tion and  belief  as  follows: 

First:     That for  the  purpose  of  securing  to  the  plaintiff  the  sum  of 

$ ,  with  interest  thereon  on  or  about  the day  of , 

duly  executed,  acknowledged  and  delivered  to  said  plaintiff,  a  bond  bearing  date 
on  that  day,  sealed  with  their  seals  whereby  they  covenanted  and  agreed  and  bound 
themselves  to  pay  to  the  plaintiff,  his  successors,  legal  representatives  or  assigns, 

the  said  sum  of  $ on  ,  with  interest  thereon  at  the  rate  of 

six  per  cent  per  annum  to  be  paid  on  the day  of next  ensuing 

the  date  thereof  and  semi-annually  thereafter.  That  said  bond  contained  a  condition 
that  the  whole  of  said  principal  sum  shall  become  due  and  payable  at  the  opti<m  of 
the  said  obligee,  his  successor,  legal  representatives  and  assigns  after  default  in 
the  payment  of  interest  for  thirty  days  or  after  default  in  the  payment  of  any  tax 
or  assessment  for  thirty  days  after  notice  and  demand. 

Second:      That   as   collateral   security   for   the   payment   of   said   indebtedness, 

then  the  owners  of  said  premises,  on  the day  of , 

duly  executed,   acknowledged  and   delivered  to  plaintiff  a  mortgage,   which  said 

mortgage  was  recorded  in  the  office  of  the  Register  of    County  in 

Ijiber of  Mortgages  at  page ,  on ,  and  the  record- 
ing tax  imposed  thereon  duly  paid,  whereby  they  granted,  bargained,  sold  and 
released  to  plaintiff,  his  successors,  legal  representatives  and  assigns  the  following 
described  premises  with  the  appurtenances  thereto,  that  is  to  say: 

(Description  of  premises) 

Third:  That  said  mortgage  contained  the  s%me  conditions  as  the  said  bond  and 
the  further  condition  that  in  case  of  default  in  the  payment  of  said  sum  of  money 
or  the  interest  that  might  grow  thereon  or  any  part  thereof,  according  to  the  terms 
thereof,  or  after  default  in  the  payment  of  any  taxes  or  assessments  for  thirty 
days  after  notice  and  demand  then  the  said  plaintiff,  or  his  successors,  legal  repre- 
tatives  or  assigns  were  thereby  empowered  to  tell  the  said  mortgaged  premises 
according  to  law;  and  out  of  the  xrarchase  money  arising  from  such  sale  to  retain 
the  amount  due  for  principal,  interest,  taxes,  assessments  and  insurance  in  and  by 
said  bond  and  mortgage  secured  to  be  paid,  with  the  costs  and  expenses  of  the  pro- 
ceedings herein,  the  surplus,  if  any  there  shall  be,  to  be  turned  over  to  the  mort- 
gagors, their  heirs  or  assigns. 

Fourth:      That   said    executed   a  mortgage   to   secure   the   sum   of 

$ to ,  bearing  date ,  and  recorded ,  in 

Idber  of  Mortgages  at  page ,  in  said  register's  office. 

Fifth:    That  by  an  agreement  bearing  date ,  and  recorded , 

in  liber of  Mortgages  at  page ,  made  between  

and  plaintiff,  the  said  mortgage  of  $ ,  recorded  in  Liber  of 

Mortgages  at  page  •  • ,  was  made  and  declared  to  be  subject  and  subordinate 

to  a  mortgage  to  secure  the  sum  of  $ ,  to  be  made  by  said to 
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plaintiff,  which  said  mortgage  was  duly  executed  and  is  now  being  foreclosed  in 

this  action;  which  said  mortgage  recorded  in  Liber   of  Mortgages  at 

page is  subject  and  subordinate  to  the  mortgage  of  the  plaintiff  being 

foreclosed  herein. 

Sixth:  That  the  defendants  and  each  of  them  have  failed  to  comply  with  the 
conditions  of  said  bond  and  mortgage  by  omitting  to  pay  the  said  principal  sum  of 

$.... ,  when  the  same  became  due  and  payable  on  the  day  of 

,  and  also  by  omitting  to  pay  the  interest  amounting  to  $ , 

when  it  became  due  on  the days  of and of  each 

and  every  year  up  to  the  present  time.  By  reason  of  the  foregoing  the  plaintiff 
has  elected  and  does  hereby  elect  and  declare  the  whole  principal  sum  to  be  and 
become  immediately  due  and  payable,  and  there  is  now  justly  due  and  owing  to  the 

plaintiff  on  the  said  bond  and  mortgage  the  full  sum  of  $ ,  and  interest 

thereon  from ,  at  the  rate  of  six  per  cent  per  annum,  no  part  of  which 

has  been  paid  although  payment  thereof  has  been  duly  demanded. 

Wherefore,  plaintiff  demands  judgment  that  the  mortgage  given  by  defendants 

f  to  as  aforesaid  is  subject  and  subordinate  to  the  lien  of 

plaintiff's  mortgage  and  that  the  defendants  and  each  of  them  and  all  persons 
claiming  under  them  or  either  or  any  of  them  subsequent  to  the  eommeneement  of 
this  action  and  the  filing  of  notice  of  pendency  of  this  action  be  barred  and  fore- 
closed of  all  right,  title,  interest,  daim,  lien  and  equity  of  redemption  in  and  to 
said  mortgaged  premises;  that  said  mortgaged  premises  may  be  deereed  to  be  sold 
in  one  pitrcel  according  to  law;  that  the  plaintiff  be  paid  the  amount  due  (him) 
upon  said  bond  and  mortgage,  with  interest  to  the  time  of  payment,  and  any  taxes 
or  insurance  which  may  have  been  paid  at  the  time  of  entering  judgment  herein 
with  interest  thereon,  together  with  the  costs  and  expenses  of  this  action  and  that 
the  taxes  and  expenses  of  sale  be  paid  so  far  as  the  moneys  properly  applicable 

thereto  will  pay  the  same;  that  the  defendants be  adjudged  to  pay  any 

deficiency  which  may  remain  after  applying  all  of  the  moneys  which  may  be 
realized  from  said  sale  and  which  are  applicable  to  the  payment  of  the  amount 
found  to  be  due  to  the  plaintiff;  and  that  plaintiff  have  such  other  and  farther 
relief  in  the  premises  as  may  be  just  and  equitable. 

Attorney  for  Plaintiff, 

Oflice  k  P.  O.  Address. 

(Verification.) 

Present:  (Special  Term) 

Hon , 

Justice. 

(Caption) 

On  reading  and  filing  the  annexed  aflidavit  of ,  verified  the 

day  of ,  and  the  papers  and  proceedings  heretofore  had  herein,  now  on 

motion  of ,  Esq.,  attorney  for  the  plaintiff,  it  is 

Ordered,  that  the  summons,  complaint  and  lis  pendens  herein  be  and  the  same 

hereby  are  amended  by  substituting  the  name ,  in  the  place  and  stead  of 

,  and  by  substituting as  parties  defendant,  and  it  is  further 

Ordered,  that  a  supplemental  summons  issue  to  ,  and  that  the  above- 
entitled  action  be  and  the  same  hereby  is  continued  against  all  of  the  defendants 
with  the  same  force  and  effect  as  if  each  of  the  said  persons  had  originally  been 
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made  parties  defendant  herein;  that  the  plaintiff  be  allowed  to  file  and  serve  the 
amended  and  sapplemental  Bummons,  and  the  amended  complaint  herein,  and  that 
the  serriee  of  same  be  without  prejudice  to  any  and  all  of  the  proceedings  already 
had  herein,  and  that  the  complaint  be  amended  by  adding  an  appropriate  allega- 
tion setting  forth  the  (additional  facts). 
Enter. 


Justice  of  the  Supreme  Court. 

(Court) 

(Caption) 

State  of  New  York, 
County  of 

. . .  ^ ,  being  duly  sworn,  deposes  and  says  that  he  is  the  managing  attorney 

in  the  office  of  ,  Esq.,  attorney  for  the  plaintiff,  in  the  above-entitled 

action,  which  action  was  brought  for  the  foreclosure  of  a  certain  mortgage  in  the 

complaint  specifically  set  forth,  and  the  summons  therein  dated   ,  and 

the  notice  of  pendency  of  action  filed  in  the  office  of  the  Clerk  of  the  County 

of  ,  on ;  that  since  the  commencement  of  this  action,  it  has 

been  ascertained  that is  a  necessary  party  defendant,  and  it  is  neces- 
sary to  amend  the  complaint  herein  by  adding  the  names ;  that  all  of 

the  defendants  named  in  the  aboye-entitled  action  have  been  served  with  the  sum- 
mons and  complaint  and  notice  of  object  of  action  or  have  appeared  herein;  that 

defendant ,  has  appeared  herein  and  demanded  the  service  of  all  papers; 

that  defendant ,  has  appeared  herein  by  her  attorney ,  Esq., 

and  demanded  service  of  all  papers;  that  no  other  material  allegations  have  been 
added  to  the  complaint  herein,  or  the  rights  of  any  of  the  parties  affected,  ezeept 
the  appropriate  allegation  as  to  the — (state  reason). 

Deponent  therefore  prays  that  an  order  may  be  made  and  entered  herein  directing 
that  the  summons,  complaint  and  lis  pendens  be  amended  by  adding  as  parties 

defendant  the  names  of and  that  a  supplemental  summons  issue  to  the 

above-named  added  defendants,  and  granting  leave  to  the  plaintiff  to 

issue  and  serve  the  amended  and  supplemental  summons  and  the  amended  complaint 
without  prejudice  to  the  proceedings  already  had  herein,  and  for  such  other  or 
further  relief  as  may  be  just  and  equitable. 

No  previous  application  for  the  order  herein  prayed  for  has  been  made  or  had 
herein. 


Sworn  to  before  me  this   

day  of ,19... 

Notary  Public, County,  N.  Y. 

Present:  (Special  Term) 

Hon , 

Justice. 

(Caption) 

On  the  summons  and  complaint  duly  filed  in  this  action  and   all  proceedings 
heretofore  had  herein  and  upon  the  affidavits  of  service  and  appearances  heretofore 
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filed  herein,  and  the  affidaTit  of ,  managing  attorney  in  the  ofELoe  of 

,  Esq.,  attorney  for  the  plaintiff,  verified  the day  of , 

showing  that  more  than  twenty  days  had  elapsed  since  the  said  defendants  were 
so  served  and  appeared  as  aforesaid,  and  that  said  defendants  have  served  no 
answer  or  demurrer  to  the  said  complaint;  that  the  time  to  answer  or  demur  has 
not  been  extended  as  to  any  of  the  defendants;  that  none  of  the  defendants  is  an 
infant  or  absentee  or  have  been  proceeded  against  as  such  or  are  in  the  military 
service  of  the  United  States;  that  due  notice  of  pendency  of  this  action  was  duly 
filed,  together  with  the  summons  and  verified  complaint  in  the  office  of  the  Clerk  of 

the  County  of ,  more  than  twenty  days  since,  to  wit :  on  the 

day  of ,  and  an  order  having  been  made  herein  on ,  referring 

it  to  ,  Esq.,  to  compute  the  amount  due  to  the  plaintiff  upon  the  bond 

and  mortgage  set  forth  in  the  complaint,  and  on  reading  the  said  report  of 

Esq.,  the  referee  named  in  said  order  of  reference  by  which  report  bearing  date 

the day  of ,  it  appears  that  the  sum  of  $ was  due 

thereon  at  the  date  of  said  report,  now  on  motion  of ,  Esq.,  attorney  for 

the  plaintiff,  it  is 

Ordered,  adjudged  and  decreed,  that  the  said  report  by  said  referee  be  and  the 
same  hereby  is  in  all  respects  ratified,  and  confirmed,  and  it  is  further 

Ordered,  adjudged  and .  decreed,  that  the  mortgaged  premises  described  in  the 
complaint  in  this  action  and  hereinafter  set  forth  or  so  much  as  is  sufficient  to  dis- 
charge the  mortgage  debt,  expenses  of  the  sale  and  the  costs  of  this  motion,  as 
provided  by  Sections  1626  and  1676  of  the  Code  of  Civil  Procedure,  and  which  may 
be  sold  separately  without  material  injury  to  the  parties  interested,  be  sold  in  one 

parcel  at  public  auction  at in  the of of , 

by  and  under  the  direction  of  >  Esq.,  who  is  hereby  appointed  referee 

for  that  purpose;  that  said  referee  give  public  notice  of  the  time  and  place  of  such 
sale  according  to  law  and  the  rules  and  practice  of  this  court;  that  the  plaintiff  or 
any  other  party  to  this  action  may  become  purchaser  or  purchasers  on  such  sale ; 
that  said  referee  execute  to  the  purchaser  or  purchasers  on  such  sale  a  deed  or  deeds 
of  the  premises  sold;  that  such  referee  on  receiving  the  proceeds  of  sale  forthwith 
pay  therefrom  the  taxes,  assessments,  and  water  rents  which  are  or  may  become 
liens  on  the  premises  at  the  time  of  sale,  with  such  interest  or  penalties  as  may  have 
lawfully  accrued  thereon  to  the  date  of  payment;  that  said  referee  then  deposit  the 

balance  of  such  proceeds  of  sale  in  the ,  and  shall  thereafter  make  the 

following  payments,  and  his  checks  drawn  for  that  purpose  shall  be  paid  by  the 
said  depository. 

First:  His  fees  as  referee  on  said  sale  herein  as  fixed  by  the  Code  of  Civil 
Procedure. 

Second:  Advertising  expenses  as  shown  on  the  bills  presented  and  certified  by 
the  said  referee  to  be  correct,  and  duplicate  copies  of  which  shall  be  left  with  said 
depository. 

Third:     Said  referee  shall  also  pay  to  the  plaintiff  or  its  attorney  the  sum  of 

$ ,  adjudged  to  the  plaintiff  for  costs  and  disbursements  in  this  action, 

with  interest  thereon  from  the  date  hereof,  together  with  an  additional  allowance 

of  $ ,  hereby  awarded  to  the  plaintiff  in  addition  to  said  costs,  with 

interest  thereon  from  the  date  hereof,  and  also  the  sum  of ($ ) 

dollars,  the  said  amount  reported  due  as  aforesaid,  together  with  the  legal  interest 
thereon  from  the  date  of  said  report,  and  taxes  and  insurance  paid  by  plaintiff,  or 
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80  much  thereof  as  the  parchase  money  of  the  mortgaged  premises  will  pay  of 
the  same. 

That  in  case  the  plaintiff  be  the  purchaser  of  said  mortgaged  premises  at  said 
sale,  or  in  the  event  that  the  rights  of  the  purchaser  at  said  sale  and  the  terms  of 
sale  under  this  judgment  shall  be  assigned  to  and  be  acquired  by  the  plaintiff,  and 
a  valid  assignment  thereof  filed  with  said  referee,  said  referee  shall  not  require  the 
plaintiff  to  pay  in  cash  the  entire  amount  bid  at  said  sale,  but  shall  execute  and 
deliver  to  the  plaintiff  a  deed  or  deeds  of  the  premises  sold  upon  the  payment  to  the 
said  referee  of  the  amounts  specified  above  in  items  marked  ''First"  and  "Second/' 
and  the  amounts  of  the  aforesaid  taxes,  assessments  and  water  rents  with  interest 
or  penalties  thereon,  or  in  lieu  of  the  payment  of  said  last  mentioned  amounts,  upon 
filing  with  said  referee  receipts  of  the  proper  municipal  authorities  showing  the 
payment  thereof;  that  the  balance  of  the  amount  bid,  after  deducting  therefrom 
the  aforesaid  amounts  paid  by  the  plaintiff  for  referee's  fees,  advertising  expenses 
and  taxes,  assessments  and  water  rents,  and  insurance  shall  be  allowed  to  the  plain- 
tiff and  applied  by  said  referee  upon  the  amounts  due  to  the  plaintiff  as  specified 
above  in  item  marked  ''Third; "  that  if  after  so  applying  the  balance  of  the  amount 
bid,  there  shall  be  a  surplus  over  and  above  the  said  amounts  due  to  the  plaintiff, 
the  plaintiff  shall  pay  to  said  referee  upon  delivery  to  it  of  said  referee's  deed  or 
deeds,  the  amount  of  such  surplus;  that  said  referee  on  receiving  said  several 
amounts  from  the  plaintiff  shall  forthwith  pay  therefrom  said  taxes,  assessments, 
water  rents  with  interest  or  penalties  thereon,  unless  the  same  have  already  been 
paid,  and  then  shall  deposit  the  balance  in  said  depository  as  hereinabove  directed. 

That  said  referee  take  the  receipt  of  the  plaintiff  or  its  attorney  for  the  amounts 
paid  as  hereinbefore  directed  in  item  marked  "Third,"  and  file  it  with  his  report 
of  sale;  that  he  deposit  the  surplus  moneys,  if  any,  with  the  Treasurer  of  the 

County  of   ,  within  five  days  after  the  same  shall  be  received  by  him 

and  be  ascertainable  to  the  credit  of  this  action,  to  be  withdrawn  only  on  the  order 
of  the  court,  signed  by  a  justice  of  the  court;  that  the  said  referee  make  his  report 
of  such  sale,  and  file  it  with  the  Clerk  of  the  County  of  Westchester  with  all  con- 
venient speed ;  that  if  the  proceeds  of  said  sale  be  insufiSdent  to  pay  the  amotmt  so 
reported  due  to  the  plaintiff  with  interest,  taxes,  insurance,  costs,  allowances  and 
the  expenses  of  the  sale,  as  aforesaid,  the  said  referee  specify  the  amount  of  such 
deficiency  in  his  report  5f  sale,  and  that  the  purchaser  or  purchasers  at  such  sale 
be  let  into  possession  on  production  of  the  referee's  deed  or  deeds  of  said  premises, 
and  it  is  further 

Ordered,  adjudged  and  decreed,  that  each  and  all  of  the  defendants  in  this  action . 
and  all  persons  claiming  under  them  or  any  or  either  of  them  after  the  filing  of  said 
notice  of  the  pendency  of  this  action,  be  and  they  hereby  are  forever  barred  and 
foreclosed  of  all  right,  title,  interest,  claim,  lien  and  equity  of  redemption  in  and 
to  said  mortgaged  premises  and  each  and  every  part  and  parcel  thereof. 

The  following  is  a  description  of  said  mortgaged  premises  hereinabove  mentioned, 
and  hereby  directed  to  be  sold: 

(Description  of  premises) 
Enter. 


Jusdee  of  the  Supreme  Court. 
(For  additional  provisions  in  ease  of  infants  or  absentees,  see  form  for  foreclosure 
of  transfer  of  tax  lien  No. .) 
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FORM  KO.  18. 
Reforeclosnre  of  Moitgmge. 

NEW  YORK  SUPREME  COURT— County. 


John  Doe, 

Plaintiff, 


against 
Richard  Roe,  et  al.. 


Defendants. 


The  above-named  plaintiff  complaining  of  the  above-named  defendants  by  his 

attorney ,  respectfully  shows  to  this  court  and  alleges  upon  information 

and  belief  as  follows : 

First :     That ,  for  th^purpose  of  securing  to the  payment 

of  the  sum  of  $ with  interest  thereon  on  or  about  the day  of 

,  executed  and  delivered  to  said ,  a  bond  bearing  date  on  that 

day,  sealed  with  their  seals  whereby  they  covenanted  and  agreed  and  bound  them- 
selves to  pay  to  the  said ,  her  heirs  and  assigns,  the  sum  of  $ , 

on  or  before  the day  of ,  with  interest  thereon  at  the  rate 

of %  per  annum.    The  said  bond  contained  a  condition  that  the  whole 

of  said  principal  sum  should  become  due  at  the  option  of  the  said  obligee,  her  heirs 
and  assigns  after  default  in  the  payment  of  interest  for  thirty  days  or  after  default 
in  the  payment  of  any  tax  or  assessment  for  thirty  days. 

Second:     That  as  collateral  security  for  the  payment  of  said  indebtedness,  the 

said on  the day  of ,  executed,  duly  acknowledged, 

sealed  and  delivered  to  said ,  a  mortgage,  which  said  mortgage  was  duly 

recorded  in  the  office  of  the  Register  of  the  Coxmty  of ,  in  Liber 

of  Mortgages,  at  page  , .  ^ ,  on  the day  of  ,  whereby 

they  granted,  bargained,  sold  and  released  to  the  said   ,  the  following 

described  premises  with  the  appurtenances  thereto,  that  is  to  say: 

(Description  of  premises) 

.  Third:  That  said  mortgage  contained  the  same  conditions  as  the  said  bond  and 
in  case  of  default  in  the  payment  of  said  sum  of  money  or  the  interest  that  might 
grow  due  thereon  or  any  part  thereof,  or  the  non-payment  of  taxes  for  thirty  days, 

then  the  said ,  her  heirs  and  assigns  was  thereby  empowered  to  sell  the 

said  mortgaged  premises  according  to  law;  that  said  premises  may  be  sold  in  one 
parcel  any  provision  of  law  to  the  contrary  nothwithstanding. 

Fourth :     That one  of  the  mortgagors  and  the  owner  of  an  undivided 

one-third  interest  in  said  premises,  died  seized  thereof  on  or  about  the 

day  of ,  intestate,  leaving  him  surviving  the  following  heirs: 

Fifth :  That  on  or  about  the  day  of  ,  com- 
menced an.  action  in  the  Supreme  Court  in  the  county  of against 

to  foreclose  the  above-mentioned  mortgage,  and  the  summons,  complaint  and  notice 

of  pendency  of  action  were  filed  in  the  office  of  the  clerk  of  the  county  of 

on  the  day  of  ,  and  said  action  proceeded  to  judgment  of 
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foreclosure  and  sale,  which  was  entered  and  filed  in  the  office  of  the  clerk  of  tho 

county  of  on  the day  of ,  wherein  and  whereby 

,  Esq.,  was  appointed  referee  and  after  due  advertisement  according  to 

law  sold  said  premises  to  defendant and  executed  and  deliyered  to  him 

a  deed  therefor  dated   and  recorded   in  the  office  of  the 

register  of coimty,  in  liber  of  deeds,  page 

Sixth:     That  said went  into  possession  of  said  premises  and  remained 

in  possession  thereof  until  on  or  about  the day  of ,  when  for 

a  consideration  of  $ ,  he  conveyed  to    ,  the  portion  of  tho 

premises  herein  owned  and  bounded  and  described  as  follows: 

(Description  of  premises) 

Seventh :  That  said  and  wife  conveyed  the  balance  of  said  mort- 
gaged premises  to  defendant ,  by  deed  dated  ,  and  recorded 

in  the  office  of  the  register  of county  on  the day  of , 

in  liber of  deeds,  page 

Eighth:  That  plaintiff  and  defendant — immediately  thereupon  entered  into  pos- 
session of  said  premises  and  have  ever  since  been  and  still  are  in  absolute  and 
undisputed  and  undisturbed  possession  thereof  and  every  part  thereof,  and  that  the 
plaintiff  and  defendant  and  their  predecessors  in  title  in  good  faith  believed  that 
they  had  acquired  by  the  deed  from  said  referee  a  good,  absolute  and  perfect  title 
in  fee  simple  to  said  premises,  free  and  dea^  of  all  encumbrances  and  expended 
large  sums  of  money  in  making  improvements  upon  said  premises,  and  paid  all  taxes 
and  assessments  made  and  levied  against.said  premises,  none  of  which  or  any  part 
thereof  have  been  repaid  to  plaintiffs. 

Ninth:     That  the  plaintiff  is  informed  and  believes  that  the  defendants  except 

have  or  daim  to  have  some  interest  in  or  lien  upon  the  said  mortgaged 

premises,  which  interest  or  lien,  if  any  accrued  subsequent  to  or  is  subject  or 
subordinate  to  the  lien  of  said  mortgage,  by  reason  of  the  fact  that  objections  havo 
been  raised  to  the  sufficiency  of  the  service  of  the  summons  and  complaint  in  the 
aforesaid  action  upon  certain  defendants,  on  account  of  incompleteness  of  the 
affidavits,  upon  which  the  order  of  service  of  publication  was  predicated  (or  failure 
to  make  a  second  mortgagee  a  party). 

Tenth:     That  the  plaintiff  is  advised  that  under  the  foreclosure  proceedings  and 

the  purchase  of  said  premises  from  said  referee,  he  and  defendant have 

acqjoired  the  title  to  said  mortgage  under  which  said  sale  was  had  and  also  all  the 
rights  of  the  mortgagors  to  redeem  the  same  from  the  lien  of  said  mortgage,  subject 
to  the  rights,  if  any,  of  the  above-named  defendant. 

Eleventh :     That  the  plaintiff  and  defendants  are  the  owners  of  the 

aforesaid  bond  and  mortgage. 

Twelfth.  That  the  said  mortgagors  in  the  above-mentioned  mortgage  and  the 
defendants  herein  have  failed  to  comply  with  the  conditions  of  said  bond  and  mort- 
gage by  omitting  to  pay  the  principal  sum  thereof,  which  became  due  and  payable 

on  the day  of ;  that  the  sum  of  $ has  been  paid 

on  account  of  the  principal  of  said  bond  and  mortgage  and  that  there  is  now  justly 

and  equitably  due  on  said  bond  and  mortgage  the  sum  of  $ ,  together 

with  the  interest  thereon  from  the  date  of  the  former  judgment,  ,  and 

that  the  interest,  if  any,  of  the  defendants  in  said  premises  is  subject  to  the  lien 
of  a  deficiency  judgment  made  and  entered  in  the  above-mentioned  foreclosure 
action* 
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Thirteenth:      That   the   defendants,    ,   are   made   parties   defendant, 

because  their  consent  to  be  joined  as  plaintiffs  cannot  be  obtained. 

Fourteenth:  That  no  proceedings  have  been  had  at  law  or  otherwise  to  the 
plaintiff's  knowledge  or  belief  for  the  recovery  of  said  sum  secured  by  said  bond 
and  mortgage  above  mentioned  or  any  part  thereof,  except  the  above-mentioned 
action  to  foreclose  the  same. 

Wherefore,  plaintiff  demands  judgment  that  the  defendants  except   

and  said  defendants  as  to  premises  owned  by  plaintiff,  and  each  of  them  and  all 
persons  claiming  under  them  or  either  or  any  of  them  may  be  barred  and  fore- 
closed of  all  right,  title  and  interest,  claim,  lien  and  equity  of  redemption  in  and 
to  said  mortgaged  premises,  and  that  said  premises  may  be  decreed  to  be  sold  in 
parcels,  according  to  law;  due  reference  being  had  to  the  respective  ownerships;  that 
the  funds  arising  from  the  sale  thereof  may  be  brought  into  court;  that  the  plain- 
tiff and  defendants be  paid  the  amount  due  them  on  said  bond  and  mort- 
gage, according  to  their  respective  interests,  with  interest  to  the  date  of  such  pay- 
ment, together  with  the  amounts  paid  by  them  or  either  or  any  of  them  and  their 
predecessors  in  title  for  permanent  improvements  upon  said  premises,  and  for  taxes, 
assessments  and  maintenance,  with  interest  thereon  from  the  day  when  such  pay- 
ments were  made,  and  the  costs  and  expenses  of  this  action  and  the  expenses  of 
sale  so  far  as  the  amount  of  such  moneys  properly  applicable  thereto  will  pay  the 
same,  and  that  the  plaintiff  have  such  other  and  further  relief  or  both  in  the 
premises  as  may  be  just  and  equitable. 


Attorney  for  Plaintiff, 
Office  &  P.  O.  Address. 


Digitized  by 


Google 


FORMS.  1313 

FORM  NO.  19. 
Foneloswe  Tnwsfer  of  Tar  LImu    (Uader  L.  1»1«,  ch«  106.) 

SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK— Comity  of  Westcheeter. 

Mary  Smith, 

Plaintiff, 
against 

John    Doe,   and    "Mary"    Doe,    his    wife, 
Richard  Roe,  if  living;  the  wives,  heirs 
at  law,  next  of  kin,  devisees,  grantees,  i 
lienors    and    successors    in    interest    of  I 
Richard  Roe,  if  deceased;  and  generally  I 
all    persons    having    or    claiming    from,[ 
under,  by  or  through  said  Richard  Roe,  I 
if   deceased,   and   the   husband,   wife   or 
incumbrancer  of  any  of  them,  or  descend-  / 
ants   of   any  of   them,   by   purchase,   in-f 
heritance,   lien   or   otherwise,   any  right,! 
title  or  interest  in  the  premises  described  I 
in  the  complaint  herein,  all  of  whom  or| 
whose  names  are  unknown  to  plaintiff; 
the  name  "Mary"  being  fictitious,  the 
real  or  true  first  name  of  said  defendant 
being    unknown    to    plaintiff;    Town    of 

,  Village  of    ,  and 

the  People  of  the  State  of  New  York, 

Defendants. 


The  above-named  plaintiff  complaining  of  the  above-named  defendants  by  her 
attorney states  and  alleges  upon  information  and  belief,  as  follows : 

First:     That  the  defendants  Town  of and  Village  of ,  are 

municipal  corporations  in  the  County  of  Westchester  and  State  of  New  York. 

Second:     That  the  taxes  which  became  a  lien  upon  the  premises  herein  and  also 
in  the  transfer  of  tax  liens  hereinafter  set  forth  were  duly  levied  and  after  due 

proceedings  had,  returned  unpaid  to  the  supervisor  of  the  town  of ,  and 

were  at  the  times  of  the  sales  hereinafter  mentioned  valid  and  subsisting  liens  upon 
the  premises  hereinafter  described. 

FOR  A  FIRST  CAUSE  OF  ACTION 

Third :    That  a  public  auction  of  tax  liens  for  unpaid  taxes  and  assessments  affect- 
ing lands  and  tenements  in  the  town  of ,  Westchester  County,  New  York, 

conducted  by  the  supervisor  of  said  town  of ,  on  ,  pursuant 

to  notice  and  advertisement  duly  published  and  posted  according  to  law  under  the 
provisions  of  Chapter  105  of  the  Laws  of  1916,  and  amendments  thereto,  the  said 

supervisor  duly  sold,  transferred  and  set  over  unto  town  of ,  the  right  of 

the  said  town  of ,  to  receive  the  taxes  and  assessments  herein  set  forth, 

which  became  a  lien  so  as  to  be  due  and  payable  prior  to  the  first  day  of , 

83 
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and  the  lien  thereof  and  affecting  the  real  property  hereinafter  deeeribed,  indading- 
penalties,  interest  and  charges  of  notice  and  advertisement  of  said  sale  and  of  other 

costs  and  charges  accrued  thereon,  the  said  town  of bid  the  lowest  rate 

of  interest  offered  by  any  person  or  persons  in  consideration  of  advancing  to  the 

said  town  of   ,  said  taxes  and  assessments  and  penalties  and  interest 

thereon;  the  aggregate  amount  of  said  tax  lien  so  transferred  to  the  said  town 

of  y  being  $ ,  and  the  annual  rate  of  interest  which  the  said 

town  of thereupon  became  entitled  to  receive  semi-annually  on  the  first 

days  of  January  and  July  of  each  year  being  12  per  centum  per  annum. 

Fourth :     That  thereafter  and  on  or  about  the day  of ,  the 

said  supervisor  of  the  town  of  ,  duly  executed,  acknowledged  and  de- 
livered to  said  town  of    ,  a  certain  transfer  of  tax  lien  wherein  and 

whereliy  there  was  transferred  the  right  of  the  said  town  of ,  to  receive 

and  collect  taxes  and  assessments  affecting  the  premises  hereinafter  described  and 
the  tax  lien  hereinabove  set  forth,  and  in  default  of  the  payment  thereof  when  due 

on  the day  of ,  or  in  default  of  the  payment  of  interest  as 

in  said  act  and  in  said  transfer  of  tax  lien  provided,  to  sell  said  premises  according 
to  law,  together  with  all  rights,  privileges  and  benefits  conferred  by  the  provisions 
of  Chapter  105  of  the  Laws  of  1916  and  amendments  thereto,  and  the  right,  title 
and  interest  acquired  by  virtue  thereof  and  proceedings  had  thereunder;  the  prem- 
ises above  referred  to  being  described  in  said  transfer  of  tax  lien  as  follows: 

The  real  property  situate  in  the  town  of  ,  Westchester  County,  New 

York,  designated  and  shown  upon  the  Tax  Map  and  Assessment  Boll  of  said  town 
as  Section ,  Block, ,  Lot ,  assessed  to  

Fifth:     That  said  transfer  of  tax  lien  was  duly  recorded  in  the  office  of  the 

receiver  of  taxes  of  said  town  of  ,  on  . . . : ,  in  book  ^ 

page    ,   and   in   the   office   of   the   register   of   Westchester   County   on 

,  1920,  in  Liber of  Mortgages,  page ,  and  assigned 

to  plaintiff  by  assignment  dated  the day  of ,  and  recorded  in 

the  office  of  the  receiver  of  taxes  of  the  town  of ,  who  is  now  the  legal 

owner  and  holder  thereof. 

FOR  A  SECOND  CAUSE  OF  ACTION 

Sixth:     That  a  public  auction  of  tax  liens  for  unpaid  taxes  and  assessments 

affecting  lands  and  tenements  in  the  town  of ,  Westchester  County,  New 

York,  conducted  by  the  supervisor  of  said  town  of    ,  on    , 

pursuant  to  notice  and  advertisement  duly  published  and  posted  according  to  law 
under  the  provisions  of  Chapter  105  of  the  Laws  of  1916  and  amendments  thereto, 
the  said  supervisor  duly  sold,  transferred  and  set  over  unto  the  plaintiff  here,  Mary- 
Smith,  the  right  of  the  said  town  of  ,  to  receive  the  taxes  and  assess- 
ments herein  set  forth,  which  became  a  lien  so  as  to  be  due  and  payable  prior  to 

the day  of ,19 ,  and  the  lien  thereof  upon  and  affecting 

the  real  property  hereinafter  described,  including  penalties,  interest  and  charges  of 
notice  and  advertisement  of  said  sale  and  of  other  costs,  and  charges  accrued 
thereon,  the  said  Mary  Smith  bid  the  lowest  rate  of  interest  offered  by  any  person 

or  persons  in  consideration  of  advancing  to  the  said  town  of ,  said  taxes 

and  assessments  and  penalties  and  interest  thereon;  the  aggregate  amount  of  said 

tax  lien  so  transferred  to  the  said  Mary  Smith  being  $ ,  and  the  annual 

rate  of  interest  which  the  said  Mary  Smith  thereupon  became  entitled  to  receive 
semi-annually  on  the  Ist  days  of  June  and  December  of  each  year  being  12  per 
centum   per  annum. 
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Seventh :     That  thereafter  and  on  or  about  the   day  of   , 

the  said  sapervisor  of  the  town  of    ,  duly  executed,  acknowledged  and 

delivered  to  said  Mary  Smith  a  certain  transfer  of  tax  lien  wherein  and  whereby 

there  was  transferred  the  right  of   the  said  town  of    to  receive  and 

collect  taxes  and  assessments  affecting  the  premises  hereinafter  described  and  the 
tax  lien  hereinabove  set  forth,  and  in  default  of  the  payment  thereof  when  due  on 

,  or  in  default  of  the  payment  of  the  interest  as  in  said  act  and  transfer 

of  tax  lien  provided,  to  sell  said  premises  according  to  law,  together  with  all  right, 
privileges  and  benefits  conferred  by  the  provisions  of  Chapter  105  of  the  Laws  of 
1916,  and  amendments  thereto,  and  the  right,  title  and  interest  acquired  by  virtue 
thereof  and  proceedings  had  thereunder;  the  premises  above  referred  to  being 
described  in  said  transfer  of  tax  lien  as  follows: 

The  real  property  situate  in  the  town  of   ,  Westchester  County,  New 

York,  designated  and  shown  upon  the  Tax  Map  and  Assessment  Boll  of  said  town 
as  Section ,  Block  ,  Lot ,  assessed  to   

Eighth:  That  said  transfer  of  tax  lien  was  duly  recorded  in  the  office  of  the 
receiver  of  taxes  of  said  town  of ,  on 

Ninth :     That  the  town  of  ,  is  made  a  party  defendant  herein  to  bar 

it  from  any  rights  it  may  have  to  collect  any  taxes,  except  as  directed  in  the  judg- 
ment herein,  as  provided  by  Section  45  of  Chapter  105  of  the  Laws  of  1916,  and 
that  it  may  be  bound  to  defend  the  validity  of  the  tax  liens  and  transfer  of  the  tax 
liens  being  foreclosed  herein,  if  questioned,  without  delaying  the  action,  and  that 
it  may  be  bound  by  the  direction  of  the  judgment  herein  as  demanded  and  as  pro- 
vided by  Section  46  of  Chapter  105  of  the  Laws  of  1916. 

Tenth:     That  the  village  of    is  made  a  party  defendant  for  the 

purpose  of  obtaining  judgment,  that  the  taxes  assessed  by  said  village  against  or 
upon  the  premises  herein  and  shown  by  the  books  of  said  village  to  be  a  Hen  thereon, 
are  subject  and  subordinate  to  the  liens  being  foreclosed  in  this  action,  and  inferior 
liens  thereto. 

Eleventh :  That  the  People  of  the  State  of  New  York  are  made  parties  defendant 
for  the  purpose  of  cutting  off  the  lien  of  the  transfer  tax,  if  any,  upon  the  estate 
of  Bichard  Boe,  deceased,  or  of  any  deceased  heir  of  his,  and  for  no  other  purpose. 

Twelfth:  That  the  defendants  and  each  of  them  have  failed  to  comply  with  the 
provisions  of  the  above-mentioned  tax  law  and  have  failed  and  neglected  to  redeem 
the  premises  from  or  pay  or  discharge  said  tax  liens  or  transfer  of  tax  liens,  and 
have  failed  and  neglected  to  pay  to  the  plaintiff  or  her  assignor  the  interest  on  said 
transfer  tax  liens  which  became  due  and  payable  respectively,  on  the  transfer  of 

tax   lien   set   forth  in   the   first   cause  of   action   on   July   1,    ,   and   on 

January  1,   ,  and  by  omitting  to  pay  the  principal  sura  secured  by  said 

transfer  of  tax  lien  when  it  became  due  and  payable  on  the day  of ; 

and  the  interest  on  the  transfer  of  tax  lien  mentioned  in  the  second  cause  of  action 

on  July  1, ,  and  on  January  1, ,  although  more  than  90  days 

have  since  elapsed,  and  that  by  reason  of  such  defaults  the  plaintiff  has  elected 
and  does  hereby  elect  and  declare  the  whole  amount  of  said  tax  liens  and  transfers 
of  tax  liens  above  specifically  set  forth  and  each  and  every  of  them,  to  be  and 
become  immediately  due  and  payable. 

Thirteenth:  That  by  reason  of  the  foregoing  there  is  now  due  and  owing  to 
plaintiff  the  amounts  set  forth  in  the  two  causes  of  action,  respectively:     The  sum 

of  $ with  interest  thereon  at  the  rate  of  12%  per  annum  from ;  the  sum 

of  $ ,  with  interest  thereon  at  the  rate  of  12%  per  annum  from 
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Fourteenth  :  That  each  and  all  of  the  defendants  herein  have  or  claim  to  have 
or  may  have  an  interest  in  or  claim  or  lien  upon  the  real  property  affected  by  the 
tax  liens,  and  herein  described,  or  some  part  thereof,  which  interest  or  lien,  if  any 
has  accrued  subsequently  to  the  lien  of  the  tax  lien  and  transfer  of  tax  lien  herein 
set  forth  or  is  subject  and  subordinate  thereto  and  that  the  liens  of  the  plaintiff 
are  first  liens  against  the  said  premises,  and  all  other  liens  are  inferior  and  subse- 
quent to  the  lien  of  the  plaintiff,  and  subordinate  thereto. 

Fifteenth:  That  no  other  action  or  proceeding  has  been  had  at  law  or  otherwise 
to  plaintiff's  knowledge  to  recover  the  sum  secured  by  said  tax  lien  or  transfer  or 
tax  lien  or  any  part  thereof. 

Sixteenth:  That  the  premises  mentioned  in  said  transfer  of  tax  lien  are  more 
particularly  bounded  and  described  as  follows: 

The  real  property  situate  in  the  town  of  ,  Westchester  County,  New 

York,  designated  and  shown  upon  the  Tax  Map  and  Assessment  Boll  of  said  town 
as  Section ,  Block ,  Lot ,  assessed  to   

Wherefore,  plaintiff  demands  judgment: 

1st.  That  the  tax  liens  and  transfers  of  tax  liens  above  referred  to  in  this  com- 
plaint be  adjudged  to  be  valid  and  enforcible  tax  liens  and  to  be  first  liens  upon 
and  against  said  premises  prior  to  all  other  liens  or  encumbrances  thereon,  and  that 
said  transfers  of  tax  liens  be  adjudged  to  be  valid. 

2nd.  That  the  defendants  and  each  and  all  of  them,  and  all  persons  claiming 
under  them,  or  any  or  either  of  them  subsequent  to  the  commencement  of  this  action 
and  the  filing  of  notice  of  pendency  of  this  action  be  barred  and  foreclosed  of  all 
right,  title,  interest,  claim,  lien  and  equity  of  redemption  of,  in  and  to  the  premises 
described  in  said  transfers  of  tax  liens,  and  each  part  or  parcel  thereof;  and  that 
the  taxes,  assessments  or  water  rents  assessed  against  the  premises  herein  by  the 

village  of ,  be  adjudged  to  be  inferior  liens  to  the  liens  of  the  tax  liens 

and  transfers  of  tax  liens  to  foreclose  which  this  action  is  brought,  and  to  be  sub- 
ject and  subordinate  thereto. 

3rd.  That  said  premises  may  be  decreed  to  be  sold  according  to  law  and  that  out 
of  the  proceeds  of  such  sale  may  be  paid:  (a)  to  the  plaintiff  the  costs,  disburse- 
ments and  expenses  of  this  action;   (b)  all  taxes  and  special  district  assessments, 

school  taxes  and  penalties  payable  to  the  receiver  of  taxes  of  said  town  of , 

under  Chapter  105  of  the  Laws  of  1916,  and  amendments  thereto,  and  also  all  tax 
liens  or  transfers  of  tax  liens  for  same  which  are  liens  against  the  premises  so  sold 
subsequent  to  the  taxes  or  assessments  covered  by  the  liens  to  foreclose  which  this 
action  is  brought;  (c)  all  taxes  and  assessments  including  school  taxes  or  interest 
acquired  from  the  sale  or  lease  of  said  premises  for  the  same,  which  are  still  unpaid 

and  due  and  owing  to  said  town  of   as  of  the  date  of  the  taxes  for 

which  such  tax  liens  have  been  sold;  (d)  that  the  plaintiff  be  paid  the  amount  due 
upon  the  said  tax  liens  and  transfers  of  tax  liens,  to  foreclose  which  this  action  is 
brought,  with  the  interest  thereon  to  time  of  payment  as  far  as  such  proceeds  are 
sufficient  to  pay  the  same. 

4th.  That  the  defendant  the  town  of ,  and  the  supervisor  and  receiver 

of  taxes  thereof  be  and  hereby  are  directed  to  cancel  all  taxes  and  assessments  and 
school  taxes  or  rights  accruing  by  reason  of  such  taxes,  for  the  payment  of  which 
the  proceeds  of  such  sale  are  insufficient,  as  provided  in  Section  45  of  the  aforesaid 
Act. 

Plaintiff's  Attorney. 
Office  &  P.  O.  Address. 
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At  a  Special  Term  of  the  Supreme  Court  of  the 
State  of  New  York,  held  in  and  for  the 
County  of  Weetehester  at  the  County  Court 
House,  in  the  City  of  White  Plains,  on  the 

day  of ,19 

Present: 

Hon. , 

Justice. 


Mary  Smith, 

Plaintiff, 
against 

John   Doe    and    **Mary"    Doe,    his   wife; 
Bichard  Roe,  if  living ;   the  wives,  heirs  i 
at  law,  next  of  kin,  devisees,   grantees,  I 
lienors    and    successors    in    interest    off 
Bichard  Boe,  if  deceased;  and  generally  I 
all    persons    having    or    claiming    from,! 
under,  by  or  through  said  Bichard  Boe,l 
if  deceased,  and  the  husband,  wife  or  in-  \ 
eumbrancer  of  anv  of  them,  or  descend- 
ants of  any  of  them,  by  purchase,   in- 
heritance,  lien   or   otherwise,   any  right,! 
title  or  interest  in  the  premises  described  I 
in  the  complaint  herein,  all  of  whom  or  I 
whose  names  are  unknown  to  plaintiff;  \ 
the  name  "Mary'*  being  fictitious,  the 
real  or  true  first  name  of  said  defendant 
being    unknown    to    plaintiff;    Town    of 

,  Village  of    ,  and 

the  People  of  the  State  of  New  York, 

Defendants. 


On  the  summons  and  complaint  duly  filed  in  this  action  and  all  proceedings  here- 
tofore had  herein,  and  upon  the  affidavits  of  service  heretofore  filed  herein,  and  the 

affidavit  of ,  managing  attorney  in  the  office  of ,  attorney  for 

the  plaintiff,  verified  the  day  of   ,  showing  that  more  than 

twenty  days  had  elapsed  since  the  said  defendants  were  so  served  as  aforesaid,  and 
that  said  defendants  have  served  no  answer  or  demurrer  to  said  complaint,  except 

the  infant  defendant,   ,  who  interposed  the  regular  infant's  answer  by 

,  Esq.,  guardian  ad  litem ;  that  none  of  the  defendants  have  appeared 

herein  except  the  defendant  town  of    ,  which  appeared  herein   by   its 

attorney    ,  Esq.,  and  demanded  service  of  all  papers,  and  except  the 

defendant  village  of ,  which  appeared  herein  by  its  attorney , 

Esq.,  and  demanded  service  of  all  papers;  that  the  time  to  answer  or  demur  has 
not  been  extended  as  to  any  of  the  defendants;  that  none  of  the  defendants  is  an 
infant  or  absentee  except  infants  as  aforesaid  and  except  Bichard  Boe  and  the 
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.other  unknown  defendants  who  have  been  proceeded  against  as  such  and  who  have 
been  duly  served  by  publication  as  appears  by  affidavits  heretofore  filed  herein; 
that  none  of  the  known  defendants  are  in  the  military  service  of  the  United  States 
and  as  to  the  unknown  defendants  it  cannot  be  ascertained;  that  due  notice  of 
pendency  of  this  action  was  filed,  together  with  the  summons  and  verified  complaint 
in  the  office  of  the  clerk  of  the  county  of  Westchester  more  than  twenty  days  since, 

to  wit :   on  the   day  of    ,  and  an  order  having  been  made 

herein  on  the   day  of   ,  referring  it  to   ,  Esq.,  to 

compute  the  amount  due  plaintiff  upon  the  transfer  of  tax  lien  set  forth  in  the 
complaint  and  the  amounts  paid  for  taxes,  and  insurance,  and  to  take  proof  of  the 
facts  and  circumstances  and  to  ascertain  whether  it  is  for  the  best  interest  of  the 
parties  that  the  premises  be  sold  in  one  parcel,  and  on  reading  the  said  report  of 

,  Esq.,  the  referee  named  in  said  order  of  reference,  by  which  report 

bearing  date  the day  of ,  it  appears  that  the  sum  of  $ 

was  due  thereon  at  the  date  of  said  report,  now  on  motion  of   ,  Esq., 

attorney  for  the  plaintiff  herein,  it  is 

Ordered,  adjudged  and  decreed,  that  the  said  report  by  said  referee  be  and  the 
same  hereby  is  in  all  respects  ratified  and  confirmed,  and  it  is  further 

Ordered  and  directed,  that  a  judgment  of  foreclosure  and  sale  be  entered  herein, 
and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  premises  described  in  the  complaint  in 
this  action  and  hereinafter  set  forth  or  so  much  as  is  sufficient  to  discharge  the  tax 
lien,  expenses  of  the  said  sale  and  the  costs  of  this  motion  as  provided  in  Sections 
1626  and  1676  of  the  Code  of  Civil  Procedure  and  Chapter  105  of  the  Laws  of  1916 
and  amendments  thereto,  be  sold  and  it  appearing  for  the  best  interests  of  all  the 
parties  interested,  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  premises  herein  described  be  sold  at 
public  auction  in  the  corridor  or  the  front  entrance  of  the  County  Court  House  in 

the  city  of  White  Plains,  N.  Y.,  by  and  under  the  direction  of  ,  Esq., 

who  is  hereby  appointed  referee  for  that  purpose;  that  said  referee  give  pabUe 
notice  of  the  time  and  place  of  such  sale  according  to  law  and  the  rules  and 
practice  of  this  court;  that  the  premises  herein  be  sold  in  one  parcel;  that  plaintiff 
or  any  party  to  this  action  may  become  purchaser  or  purchasers  at  such  sale;  that 
said  referee  execute  to  the  purchaser  or  purchasers  on  such  sale  a  deed  or  deeds  of 
the  premises  sold ;  that  such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents,  as  provided  by  Chapter  105  of 
the  Laws  of  1916,  and  as  hereinafter  set  forth  which  are  or  may  become  liens  on 
the  premises  at  the  time  of  the  sale,  with  such  interest  or  penalties  as  may  have 
lawfully  accrued  thereon  to  the  date  of  pajrment;  that  said  referee  then  deposit  the 

balance  of  such  proceeds  of  sale  in  the ,  and  shall  thereafter  make  the 

following  payments  and  his  checks  drawn  for  that  purpose  shall  be  paid  by  the  said 
depository. 

First:  His  fees  and  expenses  as  referee  on  said  sale  herein  as  fixed  by  the  Code 
of  Civil  Procedure. 

Second :  Advertising  expenses  as  shown  on  the  bills  presented  and  certified  by  the 
said  referee  to  be  correct,  and  duplicate  copies  of  which  shall  be  left  with  said 
depository. 

Third:     Said  referee  shall  also  pay  to  the  plaintiff,  or  her  attorney,  the  sum  of 

$ ,  adjudged  to  the  plaintiff  for  costs  and  disbursements  in  this  action, 

and  to ,  Esq.,  guardian  ad  litem,  the  sum  of  $ 
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Fourth:     All  taxes  and  special  district  assessments,  school  taxes,  and  penalties 

payable  to  the  receiver  of  taxes  of  the  town  of 1  under  the  aforesaid  act; 

also  all  tax  liens  or  transfer  of  tax  liens  for  the  same,  which  are  a  lien  against  the 
premises  so  sold  subsequent  to  the  taxes  or  assessments  covered  by  the  lien  so 
foreclosed  in  this  action. 

Fifth:  All  taxes  and  assessments,  including  school  taxes,  or  interest  acquired 
from  the  sale  or  lease  of  the  premises  for  the  same,  wfiich  are  still  unpaid  and  due 

and  owing  to  the  town  of as  of  the  date  of  the  taxes  for  which  such 

tax  lien  has  been  sold. 

Sixth:     To  plaintiff  or  her  attorney  the  sum  of  $ ,  the  amount  of  the 

tax  lien  foreclosed  and  reported  due  as  aforesaid  together  with  the  legal  interest 
thereof  from  the  date  of  said  report  or  so  much  thereof,  as  the  purchase  money  of 
said  premises  will  pay  the  same. 

That  in  case  the  plaintiff  be  the  purchaser  of  said  premises  at  said  sale,  or  in 
the  event  that  the  rights  of  purchase  at  said  sale  and  the  terms  of  sale  under  this 
judgment  shall  be  assigned  to  and  be  acquired  by  the  plaintiff  and  a  valid  assign- 
ment thereof  filed  with  said  referee,  said  referee  shall  not  require  the  plaintiff  to 
pay  in  cash  the  entire  amount  bid  at  said  sale  but  shall  excute  and  deliver  to  the 
plaintiff  a  deed  or  deeds  of  the  premises  sold  upon  the  payment  to  said  referee  of 
the  amounts  specified  in  items  marked  '^Firsf  and  '^ Second"  and  the  amounts 
of  the  taxes,  assessments  and  water  rents  herein  directed  to  be  paid  with  interest 
and  i>enalties  thereon  or  in  lieu  of  the  payment  of  said  last  mentioned  amounts, 
upon  filing  with  said  referee  receipts  of  the  proper  municipal  authorities  showing 
the  payment  therefor. 

That  said  referee  take  the  receipts  of  such  payments  and  file  it  with  his  report  of 
sale,  that  he  deposit  the  surplus  moneys,  if  any,  with  the  treasurer  of  the  county  of 
Westchester  within  five  days  after  the  same  shall  be  received  by  him  and  be  ascertain- 
able, to  the  credit  of  this  action,  to  be  withdrawn  only  on  the  order  of  the  court, 
signed  by  a  justice  of  this  court;  that  the  said  referee  make  his  report  of  such  sale 
with  all  convenient  speed  and  that  the  purchaser  or  purchasers  at  such  sale  be  let 
into  possession  of  siCid  premises  on  production  of  the  referee's  deed  or  deeds,  and 
it  is  further 

Ordered,  adjudged  and  decreed,  that  a  tax  lien  and  transfer  of  tax  lien  set  forth 
in  the  complaint  herein  be  and  the  same  hereby  is  adjudged  to  be  a  valid  subsisting 
and  enforcible  tax  lien  and  a  first  lien  upon  and  against  the  premises  herein  prior 
to  all  other  liens  or  encumbrances  thereon  and  the  transfer  of  tax  lien  set  forth  is 
valid,  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  each  and  all  of  the  defendants  in  this  action 
and  all  i>ersons  claiming  under  them  or  any  or  either  of  them  after  the  filing  of  this 
notice  of  the  pendency  of  this  action,  be  and  they  hereby  are  forever  barred  and 
foreclosed  of  all  right,  title,  interest,  claim,  lien  and  equity  of  redemption  in  and  to 
said  premises  and  each  and  every  part  and  parcel  thereof,  and  it  is  further 

Ordered,   adjudged  and  decreed,  that  the  defendant,  the  town  of    , 

cancel  all  taxes,  and  assessments  and  school  taxes  or  rights  accruing  by  reason  of 
said  taxes,  for  the  payment  of  which  the  proceeds  of  the  sale  are  insufiicient  as 
provided  in  Section  45  of  the  aforesaid  act,  and  the  supervisor  and  receiver  of  taxes 
of  said  town  are  hereby  directed  to  cancel  the  same  as  provided  by  section  46  of  the 
aforesaid  act. 
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The  following  is  a  description  of  said  premiMs  hereinabove  mentioned  and  hereby 
directed  to  be  sold: 
Enter. 


Justice  of  the  Supreme  Court. 


FOKM  NO.  20. 
PartitioB  Actioii.    (CoBplaint) 

(Court) 
(Caption) 

The  above-named  plaintiff  complaining  of  the  above-named  defendants  by  (his) 

attorney,    ,  Esq.,  states   and   alleges  upon  information   and  belief,   as 

follows: 

First:  That  plaintiff  and  defendants  A.  B.  &  C.  D.  are  seized  and  possessed  in 
fee  simple  as  tenants  in  common,  each  of  an  equal  undivided  one-third  share  or 
interest  of  in  and  to  all  those  plots,  pieces  or  parcels  of  land,  with  the  improvements 
thereon  and  the  appurtenances  thereunto  belonging,  bounded  and  described  as 
follows: 

(Description  of  premises) 

Second:     That   being  seized   and  possessed  of  the  above-described 

premises,  departed  this  life  on  or  about  the day  of ,  leaving 

plaintiff  and  defendant  A.  B.,  his  children,  and  defendant  C.  D.,  his  grandchild,  his 
only  heirs  at  law,  and  leaving  a  last  will  and  testament  which  was  probated  in  the 

office  of  the  Surrogate's  Court  of  the  county  of ,  on  the day 

of ,  wherein  and  whereby  he  appointed  defendants  I.  J.  and  K.  L.  as 

executors  of  and  trustees  under  said  will,  and  wherein  and  whereby  he  devised  to 
the  plaintiff  and  defendant  A.  B.,  each  one  undivided  third  of  his  estate,  and  the 
other  one-third  to  his  executors  and  trustees  to  pay  over  the  income  of  the  remaining 
one-third  to  M.  N.  during  his  life,  and  to  deliver  over  or  convey  the  remainder  to 
defendant  C.  D.,  etc.,  by  which  will  testator  authorized  and  empowered  the  said 
I.  J.  and  K.  L.  to  sell  and  convey  any  part  or  the  whole  of  his  real  property  and 
give  good  and  sufficient  deeds  of  conveyance  therefor.  A  copy  of  which  will  is 
hereto  annexed  and  marked  ''Schedule  A.^' 

Third:  That  defendant  E.  F.,  as  wife  of  defendant  A.  B.,  is  entitled  to  a  con- 
tingent or  inchoate  right  of  dower  in  and  to  an  undivided  one-third  part  of  said 
premises. 

Fourth:  That  defendant  G.  H.  is  the  owner  and  holder  of  a  mortgage  on  the 
undivided  one-third  interest  of  plaintiff  which  was  executed  and  given  to  him  to 

secure  the  sum  of  $ bearing  date  the day  of ,  and 

recorded  the day  of ,  in  Liber ,  page 

of  Mortgages,  in  the  office  of  the  clerk  (or  register)  of  the  county  of , 

which  mortgage  is  now  past  due  and  is  a  lien  for  the  sum  of  $ on  the 

undivided  share  of  plaintiff. 
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Fifth:     That  defendant  O.  P.  obtained  a  judgment  for  $ ,  againat 

defendant  C.  D.  in  the court  on  the day  of ,  19 . ., 

which  is  a  lien  upon  the  share  of  said  defendant  G.  D. 

Sixth:     That  the  defendant,  the  town  of  ,  claims  some  interest  in  or 

lien  upon  said  premises  hy  reason  of  a  sale  of  said  premises  to  said  defendant  for 
unpaid  taxes,  and  assessments  thereon,  which  are* open  upon  the  record  and  a  cloud 
npon  the  title  of  said  premises. 

Seventh:  That  said  tax  sale  was  for  taxes  illegally  assessed  and  said  sale  was 
h^d  without  due  proceedings  and  advertisement  according  to  law,  and  that  said  sale 
is  void  and  of  no  effect. 

Eighth:  That  the  defendant,  the  People  of  the  State  of  New  York,  claim  to  have 
a  reversionary  interest  or  right  of  re-entry  by  reason  of  a  certain  grant  thereof 
made  by  the  Crown  of  England,  which  right,  if  any  there  was,  has  long  since  expired 
and  become  of  no  effect;  and  that  the  People  of  the  State  of  New  York  are  made 
X>arties  defendant  for  the  purpose  of  having  it  adjudged;  that  it  has  no  interest  in 
said  premises  reversionary  or  otherwise. 

Ninth:  That  said  will  above  mentioned  did  not  create  any  valid  trust  estate  in 
said  premises  for  the  life  of  M.  N.,  but  devised  to  M.  N.  a  life  estate  with  remainder 
over  to  defendant  C.  D.,  subject 'to  the  exercise  of  the  power  of  sale  by  the  said 
executors  and  trustees  which  power  of  sale  the  said  executors  and  trustees  have 
neglected  and  refused  to  carry  out,  and  the  plaintiff  and  defendants  A.  B.,  0.  D., 
and  M.  N.,  have  elected  to  take  over  and  occupy  said  real  estate  as  such. 

Tenth:  That  the  parties  to  this  action  are  of  full  age  and  sound  mind  and 
plaintiff  and  defendant  0.  D.  are  unmarried ;  that  the  premises  hereinabove  described 
are  all  of  the  lands  within  this  state  owned  in  common  by  the  parties  to  this 
action. 

Eleventh:  That  defendant  M.  N.  has  duly  consented  in  writing  that  a  sale  of 
said  premises  may  be  had  herein  and  has  agreed  to  accept  a  gross  sum  in  Ueu  of  his 
life  estate. 

Twelfth:  That  said  premises  are  so  situate  that  division  or  partition  thereof 
among  the  parties  entitled  thereto  according  to  their  respective  rights  and  interest 
cannot  be  had'  without  great  prejudice  to  the  owners  thereof. 

Thirteenth:  That  there  are  no  Uens  or  encumbrances  on  said  premises  of  record 
except  as  hereinabove  set  forth,  and  no  other  person  or  parties  are  interested  in 
said  premises  as  owners  or  otherwise. 

Fourteenth:     That  no  personal  claim  is  made  against  any  defendant. 

Wherefore,  plaintiff  demands  judgment  that  a  partition  and  division  be  made  of 
the  said  real  estate  among  the  several  parties  seized  of  or  entitled  thereto  according 
to  their  respective  estates  and  interests  therein,  or  in  case  said  real  estate  and 
premises  cannot  be  divided  among  the  owners  thereof  without  material  injury  to  the 
parties'  interests  therein  that  the  same  be  ordered  to  be  sold  and  the  proceeds  of 
such  sale  after  payment  of  costs  and  disbursements  be  divided  among  the  parties 
according  to  their  respective  rights  and  interest. 

2.  That  defendants  I.  J.  and  K.  L.,  nor  either  of  them,  individually  or  collectively, 
or  in  their  capacity  as  executors  and  trustees,  have  any  right,  title  or  interest,  claim 
or  demand  of  any  kind  of,  in,  to  or  upon,  or  against  the  said  premises  or  any  part 
thereof. 

3.  That  out  of  the  share  of  plaintiff  A.  B.  there  be  paid  to  defendant  G.  H.  the 
amount  found  to  be  due  upon  the  mortgage  held  by  him. 
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4.  That  out  of  the  share  of  defendant  C.  D.  there  be  paid  to  defendant  O.  P.  the 
amount  found  to  be  due  upon  the  judgment  held  by  him,  and  alfso  the  amount  of  the 
value  of  the  life  estate  of  M.  N. 

5.  That  the  share  of  defendant  A.  B.  be  paid  over  to  him  upon  his  presenting  to 
the  referee  a  release  of  dower  from  his  wife  E.  F.  duly  executed  and  acknowledged. 

6.  That  the  defendant,  the  town  of ,  has  no  interest  in,  or  lien  upon, 

or  claim  against  the  above-described  premises  or  any  part  thereof,  and  that  the  tax 
sale  above  set  forth  is  illegal  and  void  and  of  no  effect. 

7.  That  the  People  of  the  State  of  New  York  have  no  interest  in,  claim  upon,  or 
demand  against  the  above-described  premises  or  any  part  thereof,  and  that  the 
reservations  made  in  the  aforesaid  grant  have  expired  by  limitation  and  are  void 
and  of  no  effect,  and  that  plaintiff  have  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  equitable. 


Plaintiff's  Attorney, 

(Address). 
(Verification) 

Present:  (Special  Term  Heading) 

Hon 

Justice. 
(Caption)  (Interlocutory  Judgment.     Partition.) 

On  the  summons  and  complaint  duly  filed  in  this  action  and  all  proceedings  here- 
tofore had  herein,  and  upon  the  affidavits  of  service  showing  the  personal  service  of 
the  summons  and  complaint  on  all  of  the  defendants  heretofore  filed  herein,  and  the 

appearance  of for  defendant  A.  B.  and ,  for  defendant  C.  D.,  and 

the  answer  of  defendant,  the  town  of ,  by  its  attorney, Esq.,  setting 

forth  the  validity  of  the  tax  sale  held  by  said  defendant,  the  answer  of  the  defendant, 

the  People  of  the  State  of  New  York,  by    ,  Attorney-General,  setting: 

forth  the  existence  of  its  reversionary  interest,  the  affidavit  of ,  showing 

that  no  other  defendants  have  appeared,  answered  or  demurred  to  the  complaint 
herein,  and  that  all  of  the  parties  are  of  full  age  and  none  of  the  defendants  are 
infants  or  absentees,  or  have  been  proceeded  against  as  such;  that  due  notice  of 
the  pendency  of  this  action,  together  with  the  summons  and  verified  complaint  were 

filed  in  the  office  of  the  clerk  of  the  county  of   ,  more  than  twenty 

days  since,  to  wit :  the  day  of   ,  and  an  order  having  been 

made  herein  on  the day  of ,  referring  it  to ,  Esq., 

to  take  proof  of  the  facts  and  circumstances  set  forth  in  the  complaint ;  to  ascertain 
and  report  the  rights  and  interests  of  the  parties  to  the  premises  herein;  to  hear 
the  evidence  presented  by  any  party  to  the  action  and  determine  their  respective 
interests;  and  to  ascertain  the  amount  due  G.  H.  upon  and  by  virtue  of  a  mortgage 
held  by  him  on  the  undivided  share  of  plaintiff,  and  to  ascertain  the  amount  due 
O.  P.  on  the  judgment  obtained  by  him  against  C.  D.;  and  to  determine  the  rights 

and  interest,  if  any,  of  the  town  of  ,  and  to  ascertain  the  amount  due, 

if  any,  upon  the  tax  sale  held  by  it;  and  to  determine  what  interest,  if  any,  the 
People  of  the  State  of  New  York  have  in,  to  or  against  said  premises;  and  to 
determine  the  interest  of  M.  N.  in  the  premises;  and  to  determine  whether  or  not 
defendants  I.  J.  and  K.  L.  have  any  interest  in,  claim  against  or  control  over  the 
said  premises;  and  to  ascertain  and  report  whether  actual  partition  can  be  made 
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to  the  beet  interests  of  the  parties  and  to  report  the  facts  and  his  conclusions  of 
law  with  his  opinion  thereon,  together  with  an  abstract  of  title  of  said  premises; 
and  to  ascertain  whether  there  were  any  debts  against  the  estate  or  any  of  the 
undivided  interests  in  the  premises  herein;  and  the  said  referee  having  made  his 

report,   bearing  date  the    day   of    ,   which   shows  that   the 

plaintiff  is  entitled  to  an  undivided  one-third  of  said  premises,  subject  to  the  lien 

of  the  mortgage  of  Q.  H.,  upon  which  there  is  now  due  the  sum  of  $ ; 

that  the  defendant  A.  B.  is  seized  of  an  undivided  one-third  interest  in  said  premises 
subject  to  the  dower  of  his  wife  E.  F. ;  that  the  defendant  C.  D.  is  seized  of  an 
undivided  one-third  interest  in  said  premises  subject  to  the  lien  of  the  judgment  in 

favor  of  O.  P.  upon  which  there  is  now  due  the  sum  of  $ ,  and  also 

subject  to  the  life  estate  of  defendant  M.  N. ;  that  defendant  E.  F.  is  entitled  to  an 
inchoate  right  of  dower  in  the  one-third  share  or  interest  of  defendant  A.  B. ;  that 
defendant  M.  N.  has  an  estate  for  life  in  the  undivided  share  of  said  C.  D. ;  that 
defendants  I.  J.  and  K.  L.  have  no  interest  in  right  to  or  control  over  the  premises 

herein ;  that  defendant,  the  town  of ,  has  no  interest  in  or  lien  upon  said 

premises  and  that  the  tax  sale  held  by  said  town  is  void  and  of  no  effect,  and  not  a 
lien  or  charge  upon  the  premises;  that  the  People  of  the  State  of  New  York  have 
no  interest  in,  claim  upon,  or  charge  against  the  premises  herein,  and  that  any 
reversionary  right,  title  or  interest  which  it  ever  had  against  said  premises  has  lon^ 
since  expired  or  become  inoperative;  that  he  was  presented  with  a  duly  certified 
search  showing  that  there  were  no  liens  or  encumbrances  against  the  premises  or 
against  the  undivided  share  or  interest  of  any  of  the  parties  to  this  action;  and 
that  there  were  no  outstanding  debts  against  the  estate;  and  that  the  premises  were 
so  circumstanced  that  an  actual  partition  could  not  be  made  without  material  injury 
to  the  interests  of  the  parties;  and  that  a  sale  of  the  premises  would  be  for  the  best 
interests  of  all  of  the  parties,  and  it  is 

Ordered,  adjudged  and  decreed,  that  the  rights,  shares  and  interests  of  the 
parties  in  the  property  mentioned  in  the  complaint,  are  as  follows: 

That  plaintiff  is  entitled  to  an  equal,  undivided  one-third  share  or  interest  in  said 
premises,  subject  to  the  aforesaid  mortgage;  that  the  defendant  A.  B.  is  entitled  to 
an  equal,  undivided  one-third  share  or  interest  in  said  premises,  subject  to  the 
aforesaid  inchoate  right  of  dower  of  his  wife  E.  F. ;  that  defendant  0.  D.  is  entitled 
to  an  equal,  undivided  one-third  share  or  interest  in  said  premises  subject  to  the 

lien  of  the  judgment  of  $ ,  held  by  O.  P.;  and  also  subject  to  the  life 

estate  of  defendant  M.  N.;  that  defendant  E.  F.  is  entitled  to  an  inchoate  right  of 
dower  in  the  undivided  one-third  share  or  interest  of  defendant  A.  B. ;  that  defendant 
M.  N.  has  an  estate  for  life  in  the  undivided  share  of  C.  D.;  that  defendants  I.  J. 
and  K.  L.  have  no  interest  in,  right  to,  or  control  over  the  premises  herein  or  any 

part  thereof ;  that  defendant,  the  town  of ,  has  no  right,  title  or  interest 

in  or  lien  upon  the  above-described  premises,  and  that  the  tax  sale  held  by  it  is  void 
and  of  no  effect;  that  the  defendants,  the  People  of  the  State  of  New  York,  have 
no  right,  title  or  interest  in  or  claim  upon  the  above-described  premises,  and  that 
the  reversionary  interest,  if  any  there  existed,  has  long  since  expired  and  is  of  no 
effect;  and  it  appearing  from  the  certified  search  and  from  the  evidence  before  the 
referee  that  there  are  no  liens  or  incumbrances  against  the  premises  or  against  the 
undivided  share  or  interest  of  any  of  the  parties  to  this  action,  a  reference  for  this 
purpose  is  hereby  dispensed  with;  and  the  court  being  satisfied  that  such  report  is 
just  and  correct,  and  that  a  sale  of  the  premises  herein  is  necessary,  it  is 
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Further  ordered,  adjudged  and  decreed,  that  the  premises  hereinafter  described  be 

sold  at  public  auction  by  the  said   ,  Esq.,  who  is  hereby  appointed  as 

referee  to  make  such  sale;  that  said  referee  give  public  notice  of  the  time  and 
place  of  said  sale  according  to  law  and  the  rules  and  practice  of  this  court,  and  any 
of  the  parties  to  this  action  may  purchase  at  such  sale;  that  the  referee  is  hereby 
authorized  and  empowered  to  cause  a  map  to  be  made  of  said  premises  showing  the 
division  thereof  into  lots  with  streets  and  avenues  shown  thereon,  if  he  deems  it  to 
the  best  interests  of  the  parties  hereto;  that  such  sale  shall  include  the  inchoate 
right  of  dower  of  the  defendant  E.  F. ;  and  shall  be  free  and  clear  of  all  other  liens 
or  charges ;  that  immediately  upon  the  completion  of  such  sale,  the  referee  make  and 

file  his  report  thereof  in  the  office  of  the  clerk  of  the  county  of ,  together 

with  his  proceedings  thereon ;  that  he.  file  with  his  report  a  release  of  dower  by 
defendant  E.  F.,  or  that  he  ascertain  according  to  the  rules  and  practice  of  this 
court,  the  value  of  such  dower  right;  that  he  also  file  a  release  of  the  life  estate  of 
M.  N. ;  or  that  he  compute  the  value  thereof  in  accordance  with  the  rules  and 
practice  of  this  court;  and  that  after  said  sale  has  been  confirmed  and  the  final 
judgment  entered,  he  execute  and  deliver  a  deed  or  deeds  of  the  premises  sold  to 
the  purchaser  or  purchasers  thereof  on  their  complying  with  the  conditions  or  terms 
of  such  sale,  and  that  such  sale  be  valid  and  effectual  forever;  that  any  party  to 
this  action  may  apply  to  the  court  at  the  foot  of  this  judgment  for  further  direc- 
tions. 

The  premises  herein  directed  to  be  sold  are  bounded  and  described  as  follows: 
(Description  of  premises) 


Justice  of  the  Supreme  Court. 
Enter. 

Present:  (Special  Term  Heading) 

Hon , 

Justice. 
(Caption)  (Pinal  Judgment.) 

On  the  summons  and  complaint  duly  filed  in  this  action  and  all  proceedings  here- 
tofore  had  herein,  and  upon  the  affidavits  of  service  showing  the  personal  service  of 
the  summons  axid  complaint  on  all  of  the  defendants  heretofore  filed  herein,  and  the 

appearance  of for  defendant  A.  B.,  and for  defendant  C.  D., 

and  the  answer  of  defendant,  the  town  of ,  by  its  attorney, , 

Esq.,  setting  forth  the  validity  of  the  tax  sale  held  by  said  defendant,  the  answer 

of  the  defendant,  the  People  of  the  State  of  New  York,  by ,  Attomey- 

Greneral,  setting  forth  the  existence  of  its  reversionary  interest,  the  affidavit  of 

,  showing  that  no  other  defendants  have  apx>eared,  answered  or  demurred 

to  the  complaint  herein,  and  that  all  of  the  parties  are  of  full  age  and  none  of  the 
defendants  are  infants  or  absentees,  or  have  been  proceeded  against  as  such;  that 
due  notice  of  the  pendency  of  this  action,  together  wifh  the  summons  and  verified 

complaint  were  filed  in  the  office  of  the  clerk  of  the  county  of ,  more  than 

twenty  days  since,  to  wit :  the day  of ,  and  an  order  having 

been  made  herein  on  the day  of ,  referring  it  to , 

Esq.,  to  take  proof  of  the  facts  and  circumstances  set  forth  in  the  complaint;  to 
ascertain  and  report  the  rights  and  interests  of  the  parties  to  the  premises  herein; 
to  hear  the  evidence  presented  by  any  party  to  the  action  and  determine  their 
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TeBpective  interests ;  and  to  ascertain  the  amount  due  G.  H.  upon  and  by  virute  of  a 
mortgage  held  by  him  on  the  undivided  share  of  plaintiff,  and  to  ascertain  the 
amount  due  O.  P.  on  the  judgment  obtained  by  him  against  C.  D. ;  and  to  determine 

the  rights  and  interests,  if  any,  of  the  town  of   ,  and  to  ascertain  the 

amount  due,  if  any,  upon  the  tax  sale  held  by  it;  and  to  determine  what  interest,  if 
any,  the  People  of  the  State  of  New  York  have  in,  to,  or  against  said  premises; 
and  to  determine  the  interest  of  M.  N.  in  the  premises ;  and  to  determine  whether  or 
not  defendants  I.  J.  and  K.  L.  have  any  interest  in,  claim  against,  or  control  over 
the  said  premises;  and  to  ascertain  and  report  whether  actual  partition  can  be  made 
to  the  best  interests  of  the  parties  and  to  report  the  facts  and  his  conclusions  of 
law  with  his  opinion  thereon,  together  with  an  abstract  of  title  of  said  premises; 
and  to  ascertain  whether  there  were  any  debts  against  the  estate  or  any  of  the 
undivided  interests  in  the  premises  herein;  and  the  said  referee  having  made  his 
report  bearing  date  the day  of ;  and  an  interlocutory  judg- 
ment having  been  made  herein  wherein  and  whereby  it  was 

Ordered,  adjudged  and  decreed,  that  the  rights,  shares  and  interests  of  the  parties 
in  the  property  mentioned  in  the  complaint,  are  as  follows: 

That  plaintiff  is  entitled  to  an  equal  undivided  one-third  share  or  interest  in 
said  premises,  subject  to  the  aforesaid  mortgage ;  that  the  defendant  A.  B.  is  entitled 
to  an  equal,  undivided  one-third  share  or  interest  in  said  premises,  subject  to  the 
aforesaid  inchoate  right  of  dower  of  his  wi^  E.  F. ;  that  defendant  C.  D.  is  entitled 
to  an  equal,  undivided  one-third  share  or  interest  in  said  premises  subject  to  the  lien 

of  the  judgment  of  $ ,  held  by  O.  P.;  and  also  subject  to  the  life  estate 

of  defendant  M.  N.;  that  defendant  E.  F.  is  entitled  to  an  inchoate  right  of  dower 
in  the  undivided  one-third  share  or  interest  of  defendant  A.  B.;  that  defendant 
M.  N.  has  an  estate  for  life  in  the  undivided  share  of  C.  D.;  that  defendants  I.  J. 
and  K.  L.  have  no  interest  in,  right  to,  control  over  the  premises  herein,  or  any  part 

thereof ;  that  defendant,  the  town  of ,  has  no  right,  title  or  interest  in^ 

or  lien  upon  the  above-described  premises,  and  that  the  tax  sale  held  by  it  is  void 
and  of  no  effect  ;^that  the  defendants,  the  People  of  the  State  of  New  York,  have 
no  right,  title  or  interest  in,  or  claim  upon  the  above-described  premises,  and  that 
the  reversionary  interest,  if  any  there  existed,  has  long  since  expired  and  is  of  no 
effect;  and  wherein  and  whereby  a  reference  to  ascertain  whether  there  were  any 
claims  or  debts  against  the  estate  was  dispensed  with,  and  the  premises  in  the  com- 
plaint directed  to  be  sold  by  and  under  the  direction  of ,  Esq.,  as  referee, 

and  the  said  referee  having  made  and  filed  his  report  of  sale  on  the day 

of ,  bearing  date  the day  of ,  it  is 

Further  ordered,  adjudged  and  decreed,  that  the  said  report  of  sale  be  and  the 
same  hereby  is  in  all  respects  confirmed  and  that  said  sale  be  effectual  forever; 
that  the  said  referee  execute  and  deliver  to  the  purchaser  or  purchasers  at  such  sale 
a  proper  deed  or  deeds  of  conveyance  therefor;  that  out  of  the  proceeds  of  said  sale 
he  pay  the  expenses  of  sale  as  provided  by  Section  1676  of  the  Code  of  Civil 
Procedure,   including  his   fees   and   disbursements;    that   he   pay   the   plaintiff   or 

plaintiff's  attorney  the  sum  of  $ ,  costs  as  taxed  and  an  extra  allowance 

of  $ hereby  awarded  the  plaintiff's  attorney;  that  he  pay  to  defendant 

A.  B.  or  his  attorney  $ ,  costs  as  taxed;  that  he  pay  to  defendant  C.  D. 

or  his  attorney  the  sum  of  $ costs  as  taxed ;  that  he  pay  to  plaintiff  an 

undivided  one-third  of  the  net  proceeds  remaining  in  his  hands;  and  that  he  record 
the  satisfaction  of  mortgage  which  was  duly  executed  and  acknowledged  by  defend- 
ant G.  H.  and  filed  with  said  referee;  that  he  pay  to  defendant  E.  F.  the  sum  of 
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$ ascertained  to  be  the  value  of  her  inchoate  right  of  dower  interest,  the 

defendant  A.  B.  having  failed  to  produce  his  release  therefor;   that  he  pay  to 

defendant  A.  B.  the  sum  of  $ ,  the  remainder  of  an  undivided,  one-third 

share;  that  he  pay  to  defendant  C.  D.  the  sum  of  $ ,  being  the  o£her 

undivided  one-third  share  of  said  proceeds,  the  said  C.  D.  having  produced  a  release 
to  himself  of  the  life  estate  of  defendant  M.  N.,  which  release  has  been  duly 
recorded;  that  the  purchaser  be  let  into  possession  of  said  premises  and  that  each 
party  or  other  person  upon  whom  this  judgment  is  binding,  who  may  be  in  posses- 
sion of  any  part  of  said  premises,  is  hereby  directed  to  deliver  possession  of  the 
same  to  said  purchaser  upon  the  production  of  their  referee's  deed  or  deeds;  that 
said  referee  take  receipts  for  all  moneys  which  he  shall  pay  under  and  in  pursuance 
of  this  decree  and  file  the  same  with  his  report  of  proceedings,  subsequent  to  the 
confirmation  of  his  report  of  sale;  and  that  said  referee  report  his  proceedings  to 
this  court  with  his  vouchers  for  all  payments  made  by  him. 
Enter. 


Justice  of  the  Supreme  Court. 


FORM  NO.  21. 
To  Bar  RestrlctlTe  CoTenants  on  Eqnitable  Gronnds. 

(Court) 

(Caption) 

» 

The  plaintiff  above  named,  by  (his)  attorneys, ^ . . .,  respectfully  shows  to 

this  court  and  alleges  on  information  and  belief  as  follows: 

1.  That  the  plaintiff  is  the  solo  owner  in  fee  of  those  premises  situate  in 

county,  in ,  and  State  of  New  York,  and  more  particularly  bounded  and 

described  as  follows: 

(Description  of  premises) 

2.  That  plaintiff  holds  said   premises   as  purchaser   and   acquired   his   aforesaid 

estate  therein  by  deed  from   ,  dated   ,  and  duly  recorded  in 

the    County    Office,   in   Liber    of   Conveyances, 

page ,  on  the day  of  

3.  Said  deed  of ,  contained  the  following  covenant,  to  wit : 

(Set  forth  copy  of  covenant) 

4.  That  many  parcels  of  the  real  property  described  within  the  boundaries  shown 
in  paragraphs  numbered  six  to  eight  inclusive  of  this  complaint  are  not  affected  by 
any  such  covenant  as  that  which  purports  to  restrict  the  property  of  this  plaintiff 
to  the  building  of  one  house  only  thereon;  but  that  in  most  instances  plots  of 
ground  smaller  than  that  of  this  plaintiff  have  more  than  one  house  erected  on  them 
and  are  used  for  residential  purposes  in  the  immediate  neighborhood;  and  that 
many  parcels  of  real  property  within  said  boundaries  and  smaller  than  the  property 
of  this  plaintiff  have  been  improved  and  used  in  disregard  of  any  such  covenant  as 
that  which  purports  to  restrict  this  plaintiff  from  erecting  more  than  one  house  on 
his  said  property  described  in  paragraph  Number  1  hereof. 
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5.  That  the  said  premisee  deseribed  in  paragraph  Number  1  herein  at  the  com- 
mencement of  this  action  were  and  for  one  year  preceding  had  been  in  the  possession 
of  plaintiff  as  sole  tenant  and  owner.  That  by  reason  of  said  facts  herein  set  forth, 
plaintiff  has  and  claims  the  right  to  build  more  than  ohe  house  on  the  premises 
described  in  paragraph  1  of  this  complaint. 

6.  That  the  defendants and ,  the  plaintiff,  are  collectively 

owners  of  all  of  the  premises  situate  in  said ,  and  lying  with  the  follow- 
ing described  lands: 

(Description  of  whole  tract  affected) 

And  the  defendant,    ,  as  wife  of  defendant,    ,  claims  an 

inchoate  right  of  dower  in  his  lands  lying  within  the  land  last  described;  that  the 

defendants    are  mortgagees  of  portions  of  the  land  lying  within  the 

boundaries  of  said  last  described  land. 

7.  That  the  defendants  are  collectively  owners  of  all  of  the  premises 

situate  in  said ,  and  lying  within  the  following  described  land : 

(Description  of  premises) 
(Wives  and  mortgagees) 

8.  That  the  defendants are  collectively  owners  of  all  of  the  premises 

in  said ,  and  lying  within  the  following  described  lands: 

(Description  of  that  portion  of  premises) 
(Wives  and  mortgagees) 

9.  That  the  defendants  are  all  of  the  persons  having  any  interest  in  the  enforce- 
ment of  the  covenant  aforesaid. 

10.  Some  defendants  unjustly  claim  and  it  appears  from  the  public  records  that 
all  of  said  defendants  might  unjustly  claim  an  interest  or  easement  in  said  premises 
to  the  effect  that  the  covenant  set  forth  in  paragraph  3  hereof  were  for  the  benefit 
of  the  premises  described  in  paragraphs  six  to  eight  inclusive  of  this  complaint,  and 
that  said  defendants  as  owners  of  their  aforesaid  premises,  or  as  wives  of  owners,  or 
as  mortgagees,  as  aforesaid,  or  as  contractual  vendees  as  aforesaid,  would  be  entitled 
to  a  right,  interest  or  easement  in  plaintiff's  said  lands  to  the  extent  that  plaintiff 
could  build  but  one  house  only  on  said  lands  described  in  paragraph  1  of  this  com- 
plaint, by  virtue  of  or  in  connection  with  said  covenants,  contained  in  paragraph  3 
hereof,  but  the  plaintiff  denies  that  said  covenants  were  for  the  benefit  of  the  said 
premises  described  in  paragraphs  six  to  eight  inclusive  of  this  complaint  and 
maintains  that  neither  the  defendants  nor  any  of  them  have  an  interest  or  easement 
in  said  premises  of  plaintiff,  described  in  paragraph  1  hereof  to  the  extent  that 
plaintiff  shall  build  but  one  house  only  on  said  premises. 

Wherefore,  plaintiff  demands  judgment  that  the  defendants  and  every  person 
claiming  under  or  through  them  or  either  or  any  of  them  be  forever  barred  from 
all  claim  or  claims  to  any  interest,  easement  or  right  whatever  in  said  premises 
described  in  paragraph  1  of  this  complaint,  or  in  or  to  any  part  of  said  premises 
ao  described  insofar  as  any  such  right,  easement  or  interest  might  arise  or  be 
claimed  to  arise  out  of  or  because  of  said  covenant  set  forth  in  paragraph  3  of  this 
complaint  insofar  as  said  covenant  provides  ''that  but  one  house  only  shall  be  built 
upon  the  said  premises ; ' '  and  that  the  plaintiff  have  his  costs  herein,  together  with 
auch  other,  further  or  additional  relief  herein  as  he  may  appear  to  be  entitled  to. 


Attorneys  for  Plaintiff. 
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FORM  NO.  82. 
AffidftTtt  of  Title. 


State  of ) 


CJorinty 

being  duly  Bwom,  says :  I  reside  at  No ;  I  am  the  owner 

of  premises  and  the  person  deseribed  in  and  *  who  executed  a  certain 

of  the  said  premises  to 

Said  premises  have  been  in  my  possession  since ,  18. . . . ;  that  posses- 
sion has  been  peaceable  and  undisturbed,  and  my  title  has  never  been  disputed^ 
questioned  or  rejected,  so  far  as  I  know.  I  know  of  no  facts  by  reason  of  which 
said  possession  or  title  might  be  called  in  question,  or  by  reason  of  which  any  claim 
to  any  part  of  said  premises  or  any  interest  therein  adverse  to  me,  might  be  set  up. 
There  are  no  judgments  against  me  unpaid  or  unsatisfied  of  record  entered  in  any 
court  of  this  State,  or  of  the  United  States,  and  said  premises  are,  so  far  as  I  know,, 
free  from  all  mortgages,  leases  or  other  incumbrances. 

There  are  no  actions  pending  against  me,  or  affecting  said  premises. 

No  proceedings  in  bankruptcy  have  ever  been  instituted  against  me  in  any  court 
or  before  any  oflcer  of  any  State,  or  of  the  United  States,  nor  have  I  at  any  time* 
made  an  assignment  for  the  benefit  of  my  creditors. 

I  am  a  citizen  of  the  United  States,  and  am  more  than  twenty-one  years  old. 
Sworn  to  before  me 

190 


.} 


FORM  NO.  28. 
Boundary  Agreement. 

Agreement  made  this day  of  between of  the 

,  party  of  the  first  part,  and of  the  same  place,  parties  of 

the  second  part,  witnesseth: 

Whereas,  the  party  of  the  first  part  is  the  owner  in  fee  simple  of  a  lot  of  land, 

with  the  buildings  thereon  erected,  known  as  No in  the of 

,  aforesaid,  and  the  said .,  one  of  the  parties  of  the  second 

part,  is  the  owner  in  fee  simple  of  the  adjoining  premises  known  as 

No in  said of ,  and 

Whereas,  the  parties  hereto  desire  to  fix  and  definitely  estabUsh  the  boundary 
line  between  the  two  parcels  above  mentioned,  respectively  owned  by  them  as  afore- 
said. 

Now,  therefore,  in  consideration  of  the  premises  and  of  the  sum  of  one  dollar  by 
each  of  the  parties  hereto  to  the  other  in  hand  paid,  the  receipt  whereof  is  herebjr 
acknowledged,  the  said  parties  hereto,  for  themselevs,  their  heirs,  executors,  admin- 
istrators and  assigns,  covenant  and  agree  that  the  said  boundary  line  be  and  the 
same  hereby  is  established  as  a  line  described  as  follows: 

(Description) 

And  the  said  party  of  the  first  part  hereby  remises,  releases  and  quit  claims,  unto 
said ,  one  of  the  said  parties  of  the  second  part,  and  his  heirs  and  assigns^ 
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all  her  right,  title  and  interest  in  and  to  any  land  lying  to  the of  the 

said  boundary  line  so  established^  and  the  said  parties  of  the  second  part  hereby 
remise,  release  and  quitclaim  unto  the  party  of  the  first  part  all  their  right,  title 

and  interest  in  and  to  any  land  lying  to  the of  the  said  boundary  line 

so  established,  and 

Whereas,  a  portion  of  the   wall  of  the  extension  building  on  the 

premises  No projects inches,  more  or  less, of  the 

boundary  line  so  established,  and  the  fence  extending  from  the  comer 

of  the  building  on  premises  No to  the line  of  land  formerly 

belonging  to now  stands  from  about  to   inches 

of  the  boundary  line  so  established. 

Now,  therefore,  this  agreement  further  witnesseth  that  in  consideration  of  the 
premises,  and  of  the  sum  of  one  dollar  by  the  parties-  hereto  to  the  other  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  it  is  further  mutually  covenanted 
and  agreed  as  follows: 

The  said  i>ortion  of  the  wall  of  the  building  on  the  premises  No. 

,  and  the  said  fence  may  remain  as  they  now  are  so  long  as  they  stand, 

but  the  said ,  one  of  the  parties  of  the  second  part,  his  heirs  or  assigns, 

will  within  thirty   days   after  receiving  written  notice   from   any  owner   of   the 

premises  No ,  at  his  own  expense,  or  at  the  expense  of  the  then  owner  of 

the  said  premises  No ,  proceed  to  remove  so  much  of  the  said  wall  as 

projects  of  the  boundary  line  so  established,  and  to  remove  the  said 

fence  as  it  now  stands,  and  replace  the  same  ui>on  the  boundary  line  so  established, 
the  said  work  of  removing  said  wall  and  replacing  said  fence  to  be  ccmpleted  within 
60  days  after  the  receipt  of  said  written  notice  as  aforesaid.  In  case  the  said  notice 
is  given,  and  the  work  is  not  commenced  within  thirty  days  after  receipt  thereof,  or, 
if  commenced,  is  not  completed  within  sixty  days  after  the  receipt  thereof,  then,  and 

in  such  event,  any  owner  of  the  premises  No ,  or  his  or  her  agents, 

employees  and  servants  may  enter  upon  the  said  premises  No ,  without 

molestation  on  the  part  of  the  parties  of  the  second  part,  their  heirs  or  assigns,  and 

all  sums  paid  by  the  owner  of  the  premises  No on  the  completion  of 

said  work  shall  be  and  are  hereby  made  liens  upon  the  said  premises  No 

That  the  mailing  of  a  written  notice  and  demand  by  depositing  it  in  any  post 
office  station  or  letter  box,  enclosed  in  a  post-paid  envelope,  addressed  as  follows, 

' '  Owner  No , "  shall  be  sufficient  notice  and  demand  in  any  case  arising 

under  this  instrument. 

It  is  mutually  covenanted  and  agreed  by  and  between  the  parties  to  these  presents 
that  this  agreement  shall  run  with  the  land,  and  bind  the  respective  heirs,  admin- 
istrators and  assigns  of  each  of  the  parties  hereto. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and  seals  the 
day  and  year  first  above  written. 


FORM  NO.  24. 
Certificate  of  Ownership. 

Certificate  No 

The    does  hereby  certify   that   it   has   accepted   ownership   of   the 

premises   ,  Borough  of    ,  City  of   ,  which  have 
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been  conveyed  to  it  by  deed  dated  and  recorded  as  the 

request  of 

The    agrees  that  it  will  at  any  time  convey  said  premises  to  such 

person  or  persons,  in  such  manner  and  on  such  terms  as may  direct. 

Directions  to  this must  be  executed,  acknowledged  and  authenticated 

in  the  same  manner  as  a  deed  of  real  property  to  be  recorded  in  the  register's  office 
of  the  county  of ,  in  the  State  of 

This is  to  have  no  responsibility  in  regard  to  said  premises,  nor  under 

any  conveyance  which  it  may  execute,  except  for  its  own  acts. 

The  holder  hereof  agrees  to  indemnify  this against  all  claims  arising 

against  it  by  reason  of  the  ownership  of  said  premises,  or  any  part  thereof,  and  for 
any  costs  and  expenses  for  counsel  fees  or  otherwise  in  any  action  to  which  the 

may  be  a  party  in  connection  with  said  premises  and  it  shall  be  entitled 

to  resort  to  and  retain  the  said  premises  or  the  issues  or  proceeds  thereof  for 
indemnity. 

This  certificate  shall  not  be  assignable  as  against  this ,  but  it  may  be 

surrendered,  and  this directed  in  writing,  executed  as  aforesaid,  to  issue 

another  certificate  to  another  holder,  and  such  new  certificate  will  be  issued  only 
upon  the  conditions  aforesaid. 

In  witness  whereof,  the has  hereunto  caused  its  corporate  seal  to  be 

affixed,  and  this  certificate  to  be  signed  by  its  this day  of 

,19.... 


FORM  NO.  26. 
CaneellAUon  of  Collector's  Bonds. 

19... 

County  Treasurer  of   County. 

Dear  Sir; 

Mr ,  collector  of  taxes  of  the  town  of  ,  having  paid  over 

all  moneys  collected  by  him,  due  the  said  town,  and  having  made  his  return  of 
unpaid  taxes  according  to  law,  I  hereby  consent  to  the  discharge  of  his  bonds  as  such 
collector. 


Supervisor. 

State  of  New  York, 
County  of  

I, ,  County  Treasurer  of  the  County  of ,  do  hereby  certify 

that of  the  town  of ,  in  the  said  county  of ,  has 

settled  the  amount  of  taxes  directed  to  be  collected  by  him,  as  of  the 

town  of and,  at  his  request,  by  and  with  the  consent  of  the  supervisor  of 

said  town,  I  do  hereby  acknowledge  satisfaction  of  the  bond  of  the  said , 

bearing  date  the  and  filed  in  the  office  of  the  county  clerk  of  the  said 

county  of ,  on  the day  of ,19 

Dated  the day  of ,  19 


County  Treasurer. 
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Goonty,  m.  : 

On  this day  of ,  A.  D.  19. . . .,  personally  appeared  before 

me   ,  to  me  known  to  be  the  eonnty  treasurer  of  the  said  county  of 

,  and  acknowledged  that  he  executed  the  above  certificate,  and  at  the 

same  time  acknowledged  satisfaction  of  the  bond  referred  to  in  said  certificate. 


FORM  NO.  26. 
Contract  of  Sale 

The  observance  of  the  following  suggestions  will  save  time  and  trouble  at  the 
closing  of  this  title: 

THE  SELLER 

First:  Should  bring  with  him  all  insurance  policies  and  duplicates,  if  the  same 
are  in  his  possession,  or  a  memorandum  thereof  if  held  by  others. 

Second:  He  should  also  bring  the  tax  and  water  receipts  of  the  current  year; 
and  any  leases,  deeds  or  agreements. 

Third:     When  there  is  a  water  meter  on  the  premises  it  should  be  read. 

Fourth:  If  there  is  a  mortgage  on  the  premises  to  be  conveyed,  the  seller  should 
produce  receipts  showing  to  what  date  the  interest  has  been  paid,  and  if  the  prin- 
cipal has  been  reduced,  showing  that  fact. 

THE  PURCHASER 

Should  be  prepared  with  money  or  a  certified  check  drawn  to  his  own  order. 
The  check  may  be  certified  for  an  approximate  amount  and  money  may  be  provided 
for  the  balance  of  the  settlement. 

Agreement,  made  this day  of ,  19 .... ,  between  

hereinafter  described  as  the   seller,   and    hereinafter  described  as   the 

purchaser. 

Witnesseth,  that  the  seller  agrees  to  sell  and  convey,  and  the  purchaser  agrees  to 
purchase  all  that  lot  or  parcel  of  land  with  the  buildings  and  improvements  thereon 
in  the and  described  as  'follows : 

The  price  is   dollars,  payable  aa  follows :    dollars  on  the 

signing  of  this  contract,  the  receipt  whereof  is  hereby  acknowledged;    

dollars  in  cash  on  the  delivery  of  the  deed  as  hereinafter  provided. 

The  deed  ehall  be  delivered  upon  the  receipt  of  said  payments  at  the  office  of 

o'clock,  on   ,  19 Rents,  interest  on  mort^ges  and  fire 

insurance  premiums,  if  any,  are  to  be  apportioned. 

If  there  be  a  water  meter  on  the  premises,  the  seller  shall  furnish  a  reading  to  a 
date  not  more  than  thirty  days  prior  to  the  time  herein  set  for  closing  title  and  the 
unfixed  meter  charge  for  the  intervening  time  shall  be  apportioned  on  the  basis  of 
such  last  reading. 

The  deed  shall  be  in  proper  statutory'  short  form  for  record,  shall  contain  the 
usual  full  covenants  and  warranty,  and  shall  be  duly  executed  and  acknowledged 
by  the  seller,  at  the  seller's  expense,  so  as  to  convey  to  the  purchaser  the  fee  simple 
of  the  said  premises,  free  of  all  encumbrances  except  as  herein  stated. 

All  personal  property  appurtenant  to  or  used  in  the  operation  of  said  premises 
is  represented  to  be  owned  by  the  seller  and  is  included  in  this  sale. 
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All  sums  paid  on  account  of  this  contract,  and  the  reasonable  expense  of  the 
examination  of  the  title  to  said  premises  are  hereby  made  liens  thereon,  but  sudi 
liens  shall  not  continue  after  default  by  the  purchaser  under  this  contract. 

The  risk  of  loss  or  damage  to  said  premises  by  fire  until  the  delivery  of  the  deed 
is  assumed  by  the  seller. 

The  stipulations  aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  adminis- 
trators, successors  and  assigns  of  .the  respective  parties. 

The  seller  agrees  that brought  about  this  sale  and  agrees  to  pay  the 

broker's  commission  therefor. 

Witness  the  signature  and  seals  of  the  above  parties. 
In  presence  of 

[L.S.] 
[L.S.] 
[L.S.] 


FORM  NO.  27. 
Contract  of  Exehan^e. 

The  observance  of  the  following  suggestions  will  save  time  and  trouble  at  the 
closing  of  this  title: 

First. — Instructions  should  be  given  as  early  as  possible  to  draw  the  deeds  and 
any  other  necessary  instruments. 

Second. — The  wives,  if  any,  of  the  grantors  must  join  in  the  execution  of  deeds. 

Third. — ^The  wives,  if  any,  of  the  mortgagors  must  join  in  the  execution  of  all 
mortgages  which  are  not  purchase  money  mortgages. 

Fourth. — ^The  parties  should  bring  all  insurance  policies  and  duplicates. 

Fifth. — ^Each  of  the  parties  should  also  bring  latest  tax,  water  and  mortgage 
interest  receipts  and  any  leases,  deeds  or  agreements  affecting  the  premises  to  be 
conveyed. 

Sixth. — ^When  there  is  a  water  meter  on  the  premises,  it  should  be  read. 

Seventh. — If  the  principal  of  any  mortgage,  subject  to  which  premises  are  to  be 
conveyed,  has  been  reduced,  evidence  of  such  reduction,  in  form  to  be  recorded,  must 
be  produced  and  recorded. 

Eighth. — If  any  money  is  to  be  paid,  the  person  required  to  pay  it  should  be  pre- 
pared with  money  or  a  certified  check  drawn  to  his  own  order.  The  certified  check 
may  be  for  an  approximate  amount,  and  money  may  be  provided  for  the  balance  of 
the  settlement. 

Agreement,  made  and  dated between  hereinafter  described 

as  party  of  the  first  part,  and    hereinafter  described  as  party  of  the 

second  part,  for  the  exchange  of  real  property. 

Witnesseth.  as  follows: 

The  party  of  the  first  part,  in  consideration  of  one  dollar,  the  receipt  of  which 
is  hereby  acknowledged,  and  of  the  conveyance  by  the  party  of  the  second  part 
hereinafter  agreed  to  be  made  hereby  agrees  to  sell,  grant  and  convey  to  the  party 

of  the  second  part,  at  a  valuation,  for  the  purpose  of  this  contract,  of 

dollars.    All  that  land  with  the  buildings  and  improvements  thereon,  in  the 

The  premises  which  are  to  be  conveyed  by  the  party  of  the  first  part  shall  be 
conveyed  subject  to  the  following  incumbrances: 

The  party  of  the  second  part,  in  consideration  of  one  dollar,  the  receipt  of  which 
is  hereby  acknowledged,  and  of  the  conveyance  by  the  party  of  the  first  part  here- 
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inbefore  agreed  to  be  made,  hereby  agrees  to  sell,  grant  and  conv^  to  the  party  of 

the  first  part,  at  a  valiiation  for  the  purpose  of  this  contract,  of dollars, 

all  that  land  -with  the  buildings  and  improvements  thereon  in  the 

The  premises  which  are  to  be  conveyed  by  the  party  of  the  second  part  shall  be 
conveyed  subject  to  the  following  encumbrances: 

The  difference  between  the   values  of  the   respective  premises,  over  and   above 

encumbrances,  for  the  purpose  of  this  contract,  shall  be  deemed  to  be  

d<^lars,  and  that  sum  shall  be  due  and  payable  as  follows,  by  the  party  of  the 

The  deeds  shall  be  delivered  and  exchanged  at  the  office  of at 

o'clock  on ,  19 

All  insurance  premiums,  rents  and  interest  on  mortgages,  if  any,  are  to  be  ap- 
portioned and  the  risk  of  loss  or  danuige  to  the  premises  by  fire,  until  the  delivery 
of  the  deeds,  is  to  be  borne  by  the  respective  sellers. 

If  there  be  water  meters  on  the  premises,  the  respective  sellers  shall  furnish 
readings  to  dates  not  more  than  thirty  days  prior  to  the  time  herein  set  for  closing 
title  and  the  unfixed  meter  charges  for  the  intervening  time  shall  be  apportioned 
on  the  basis  of  such  last  readings. 

All  personal  property  appurtenant  to  or  used  in  the  operation  of  said  premises 
is  represented  to  be  owned  by  the  seller  and  is  included  in  this  exchange. 

This  contract  covers  all  right,  title  and  interest  of  the  respective  •  sellers,  of,  in 
and  to  any  lands  lying  in  the  bed  of  any  street,  road  or  avenue,  opened  or  pro- 
poeed,  in  front  of  or  adjoining  the  premises  to  be  conveyed  to  the  center  line  thereof, 
or  aU  right,  title  and  interest  of  the  respective  sellers  in  and  to  any  awards  made 
or  *to  be  made  in  lieu  thereof,  and  the  sellers  will  execute  and  deliver  to  the  pur- 
ohasers,  on  olosing  of  title  or  thereafter,  on  demand,  all  proper  instnunento  for  the 
conveyance  of  such  title  and  the  assignment  and  collection  of  such  awards. 

Each  of  the  parties  agrees  to  convey  the  property  hereinbefore  described  as  sold 
by  such  parfy  respectively,  free  from  all  encumbrances,  except  as  above  specified, 
and  to  execute,  acknowledge  and  deliver  to  the  other  party,  or  to  the  assigns  of 
the  other  party,  a  deed,  in  proper  statutory  short  form  for  record  containing  the 
usual  full  covenants  and  warranty,  so  as  to  convey  to  the  grantee  the  fee  simple 
of  said  premises  free  from  all  encumbrances  except  as  herein  stated.  The  deed, 
in  each  case,  shall  be  drawn  at  the  cost  of  the  party  of  the  first  part  thereto. 

The  stipulations  aforesaid  are  to  apply  to  and  bind  the  heirs,  executors  and 
administrators,  successors  and  assigns  of  the  respective  parties. 

Witness  the  signatures  and  seals  of  the  above  parties. 

In  presence  of  [L.  S.] 

[L.S.] 
[L.  S.] 
[L.S.] 


SPECIAL  FORMS  OF  CLAUSES  TO  BE  USED  IN 
CONTRACTS. 

FORM  KG.  96. 
Purchase  Money  Mortgage  daase. 

dollars  by  the  vendee  executing  and  delivering  to  the  vendor,  his  bond 

conditioned  for  the  payment  of  said  sum  on    with  interest  meanwhile 

at  the  rate  of  per  cent,  per  annum,  payable  semi-annually,  secured  by 

a  purchase  money  mortgage  covering  said  premises,  which  said  bond  and  mortgage 
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shall  contain  the  usual  tax,  interest,  assesement,  insurance  and  receiver's  dauaea 
(and  also  a  special  tax  clause). 

(In  case  the  purchase  money  mortga^  is  a  second  mortgage  add  the  foUowing) : 
SSaid  mortgage  shall  also  contain  a  clause  providing  that  if  the  interest  on  tiie 
first  mortgage  be  not  paid  within  ten  days  after  the  same  is  due  and  payable,  or 
if  suit  be  commenced  to  foreclose  said  first  mortgage,  this  mortgage  shall  at  the 
option  of  the  holder  thereof  become  immediately  due  and  payable  cuid  if  the  inter- 
est on  the  first  mortgage  be  not  paid  when  due,  ihe  holder  of  this  mortgage  may 
pay  such  interest  and  the  amount  so  paid  with  legal  interest  thereon  may  be  added 
to  the  indebtedness  secured  by  this  mortgage. 


FORM  50.  2». 
ProTlsloii  for  Lifting  Clavse  in  Second  Mortgage. 

Said  mortgage  shall  also  contain  a  clause  allowing  any  owner  of  the  said  prem- 
ises to  pay  off  and  discharge  of  record  the  present  first  mortgage  on  said  premises 

and  to  place  a  new  first  mortgage  thereon  for  not  more  than  $ ,  bearing 

interest  at  a  rate  not  greater  than per  cent,  and  falling  due  not  later 

than ,  19. . . .,  and  that  this  mortgage  shall,  in  that  case,  continue  as  a 

second  mortgage  subject  in  lien  to  such  new  first  mortgage. 


FORM  NO.  80. 
Adjonnunent  of  Contmct. 

The  passing  of  title  under  the  within  contract  is  hereby  adjourned  at  the  request 

of to at and  to  be  closed  as  of  but 

vendee  is  to  pay   (no)   interest  on  the  unpaid  balance  of  the  purchase  money. 

Dated, ,  19 


FORM  NO.  SL 
Fnll  Covenant  Deed. 

This  indenture,  made  the   -  day  of   nineteen  hundred  and 

,  between party  of  the  first  part,  and party  of  the 

second  part,  witnesseth.  that  the  part....    of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  Uniteil  States,  paid  by  the  party  of  the 

second  part,  does  hereby  grant  and   release   unto  the  party  of  the   second  part, 

and  assigns  forever,  all together  with  the  appurtenances  and 

all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party  of  the  seccmd 
part,  and  assigns  forever. 

And  said covenants  as  follows : 

First.  That  said is  seized  of  the  said  premises  in  fee  simple,  and  has 

good  right  to  convey  the  same ; 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy  the  said  premises; 

Third.  That  the  said  premises  are  free  from  incumbrances; 
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Fourth.  That  the  party   of  the  first  part  will  execute  or  procure  any   further 
necessary  assurance  of  the  title  to  said  premises; 

Fifth.  That  said will  forever  warrant  the  title  to  said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set  hH  hand  and 
seal  the  day  and  year  first  above  written. 

In  presence  of: 

( Acknowledgment. ) 


FORM  NO.  »• 
'  Bargain  and  Sale  Deed. 

This  indenture,  made  the   day  of    ,  nineteen  hundred  and 

between ,  part ....  of  the  first  part,  and ,  part. . . 

of  the  second  part,  witnesseth,  that  the  part. ...  of  the  first  part,  in  consideration 

of dollars,  lawful  money  of  the  United  States,   paid  by  the 

part. ...   of  the  second  part,  do   ....    hereby  grant  and  release  unto  the  part. . . . 

of  the  second  part,   and  assigns  forever,  all    together  with 

the  appurtenances  and  all  the  estate  and  rights  of  the  part of  the  first  part  in 

and  to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  part of  the  second 

part, and  assigns  forever 

And  the  said  covenant. .  . .  that  he. . . .  ha not  done  or  suf- 
fered anything  whereby  the  said  premises  have  been  incumbered  in  any  way  what- 
ever   

In  witness  whereof,  the  part. ...  of  the  first  part  ha. . . .  hereunto  set 

hand ....  and  seal the  day  and  year  first  above  written. 

In  presence  of 

(Acknowledgment. ) 


FORK  NO.  St. 
Execntor^s  Deed. 

This  indenture,  made  the   day  of   ,  nineteen  hundred  and 

,   between    as    the   last  will    and  testament  of 

,  late  of ,  deceased,  part of  the  first  part,  and , 

p«rt of  the  second   part,  witnesseth,  that  the  part. ...    of  the  first  part,  by 

virtue  of  the  power  and  authority  to    given  in  and  by  said  last  will 

and  testament,  and  in  consideration  of    dollars,  lawful  money  of  the 

United  States,  paid  by  the  part ....  of  the  second  part,  do hereby 

grant  and  release  unto  the  part. ...  of  the  second  part, and  assigns  for- 
ever, all together  with  the  appurtenances,  and  also  all  the  estate  which 

said  testat ....  had  at  the  time  of  ....  h ... .  decease  in  said  premises,  and  also 
the  estate  therein  which  the  part. ...  of  the  first  part. ...  ha. .  . .  or  ha. . . .  power 
to  convey  or  dispose  of,  whether  individually,  or  by  virtue  of  said  will  or  otherwise. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  part. ...  of  the  sec^ 
ond  part, and  assigns  forever 
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And  the  part....   of  the  first  part  covenant....    that   ....ha not  done  or 

suffered   anything  whereby  the  said  premises   have  been  incumbered  in  any   way 
whatever 

In  witness  whereof,  the  part .of  the  first  part 

In  presence  of 

( Acknowledgment. ) 


FORM  NO.  84. 
qultclmim  Deed. 

This  indenture,  made  the   day  of   ,  in  i^e  year  nineteen 

hundred  and   ,  between   of  the  second  part;  witnesseth,  that 

the  said  part of  the  first  part,  in  consideration  of  the  sum  of dol- 
lar... .  lawful  money  of  the  United  States,  paid  by  the  said  part of  the  sec- 
ond part,  do hereby  remise,  release  and  forever  quit-cladm  unto  the  said  part 

of  the  second  part,   heirs  and  assigns  forever,  all   together 

with  the  appurtenances  and  all  the  estate  and  rights  of  the  said  part of  the 

first  part,  in  and  to  the  said  premises. 

To  have  and  to  hold  the  above  granted,  bargained  and  described  premises^  unto 
the  said  part of  the  second  part  heirs  and  assigns,  forever. 

In  witness  whereof,  the  said  part. ...  of  the  first  part  ha hereunto  set 

hand  and  seal  the  day  and  year  first  above  written. 

In  the  presence  of 

( Acknowledgment. ) 


FORM  NO.  U. 
Cemetery  Deed. 

Know  all  men  by  these  presents,  that ,  in  consideration  of 

dollars,  paid  to  it  by the  receipt  whereof  is  hereby  acknowledged,  do 

hereby  grant,  bargain,  sell  and  convey  to  the  said  ,  heirs  and  assigns, 

lot  of  land  in  the  cemetery  of  the  said  association,  called  , 

situated  in  the of county,  in  the  State  of ,  which 

lot  delineated  and  laid  down  on  the  register,  map  or  plan  of  the  said 

cemetery  in  possession  of  the  said  association,  and   therein  designated 

by  the  number  ,  section  ,  containing  square  feet 

To  have  and  to  hold  the  hereinabove  granted  premises  to  the  said  , 

heirs  and  assigns  forever;  subject,  however,  to  the  conditions  and  restrictions,  and 
with  the  privileges  specified  in  the  rules  and  regulations  hereto  annexed.    And  the 

said   do  thereby  covenant  to  and  with  the  .said  ,  heirs  and 

assigns,  that  it  is  lawfully  seized  of  the  hereinabove  granted  premises  in  fee  simple ; 
that  it  has  a  right  to  sell  and  convey  the  same  for  the  purposes  above  expressed; 
that  the  said  premises  are  free  and  clear  of  all  charges  and  incumbrances;  and  that 

it  will  warrant  and  defend  the  same  unto  the  said  ,  heirs  and  assigns 

forever. 

In  testimony  whereof,  the  said  hath  caused  its  corporate  seal  to  be 

hereunto  affixed,  and  these  presents  to  be  subscribed  by  its  president  and  treasurer, 


Digitized  by 


Google 


FOEMS.  1337 

the   day  of   in  the  year  of  our  Lord  one  thousand  nino 

hundred  and 


President.' 

Treasurer. 
In  presence  of 

Ck^unty,  ss. : 

On  this day  of in  the  year  one  thousand  nine  hundred  and 

f  before  me  personally  came ,  known  to  me  and  to  me  known 

to  be  the of ,  the  corporation  described  in  and  which  executed 

foregoing  instrument,  who  being  by  me  duly  sworn,  did  depose  and  say  that  he  is 

the of ;  that  the  seal  afized  to  the  foregoing  conveyance  is 

the  corporate  seal  of  said  cemetery,  and  was  so  affixed  by  order  of  the  board  of 

of  said  cemetery;  and  that  by  like  order  he  signed  his  name  thereto 

as of  said  cemetery.    And  the  said further  said  that  he  was 

acquainted  with and  knew  him  to  be  the of  said  cemetery ; 

that  the  signature  of  the  said subscribed  to  the  said  conyeyance  was  in 

the  genuine  handwriting  of  the  said and  was  thereto  subscribed  by  the 

like  order  of  the  said  board  of 

BULES  AND  REGULATIONS 

All  lots  shall  be  held  in  pursuance  of  an  Act  entitled  ''An  Act  Authorizing  the 
Incorporation  of  Rural  Cemetery  Associations,"  passed  April  27th,  1847,  and  several 
Acts  adding  to,  altering  or  amending  the  same,  and  shall  not  be  used  for  any  other 
purpose  than  as  a  place  of  burial  of  the  dead. 

I.  Proprietors  shall  not  allow  interments  to  be  made  in  their  lots  for  a  remunera- 
tion; nor  shall  any  transfer  or  assignment  of  any  lot,  or  of  any  interest  therein, 
be  valid  without  the  consent  in  writing  of  the  trustees  first  had  and  indorsed  upon 
such  transfer  or  assignment.  By  the  laws  of  the  State  no  transfer  or  assignment  of 
lot  can  be  made  after  an  actual  interment  in  it. 

n.  No  disinterment  shall  be  allowed  except  by  consent  of  the  trustees,  and  upon 
the  written  order  of  the  owner  or  owners  of  the  lot,  and  in  every  case  can  only  be 
made  by  the  cemetery  authorities. 

m.  All  lot  inclosures  of  any  kind  whatever  are  prohibited. 

IV.  No  comer  stones  are  allowed  exceeding  eight  inches  in  height  above  ground. 

V.  An  order  in  writing  is  required  from  the  lot  owner  whenever  a  grave  is  to  be 
opened. 

VI.  The  proprietor  of  each  lot  shall  have  the  right  to  erect  any  proper  stones, 
monuments,  or  sepulchral  structures  thereon,  except  that  no  slab  shall  be  set  in  any 
other  than  a  horizontal  i>osition;  headstones  shall  not  exceed  two  feet  in  height 
above  ground,  unless  placed  on  a  cut  stone  base,  resting  upon  a  solid  foundation 
of  mason  work;  and  no  vault  shall  be  built  entirely  or  partly  above  ground,  without 
permission  of  the  trustees;  and  all  monuments,  and  all  parts  of  vaults  above  ground, 
shall  be  of  marble,  granite,  or  other  cut  stone.  The  proprietor  of  each  lot  shall  also 
have  the  right  to  cultivate  shrubs  and  plants  in  the  same ;  but  no  tree  growing  within 
the  lot  or  border  shall  be  cut  down  or  destroyed  without  the  consent  of  the  trustees. 

VII.  If  any  trees  or  shrubs  situated  in  any  lot  shall,  by  means  of  their  roots  or 
branches  become  detrimental  to  the  adjacent  lots  or  avenues,  or  unsightly,  or  incon- 
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venient  to  passengers,  it  shall  be  the  duty  of  the  trustees,  and  they  shall  have  the 
right,  to  enter  the  said  lot  and  remove  the  said  trees  and  shrubs,  or  such  parts 
thereof  as  they  shall  determine  to  be  detrimental,  unsightly,  or  inconvenient. 

VIII.  If  any  monument,  effigy,  or  inclosure,  or  any  structure  whatever,  or  any 
inscription  be  placed  in  or  upon  any  lot,  which  shall  be  determined  by  the  trustees 
to  be  offensive  or  improper,  or  injurious  to  the  appearance  of  the  surrounding  lots 
or  grounds,  they  shall  have  the  right,  and  it  shall  be  their  duty,  to  enter  upon  such 
lot  and  remove  the  said  offensive  or  improper  object. 

IX.  No  sign  indicating  that  a  lot  or  vault  is  ''For  Sale"  will  be  permitted  on 
the  grounds. 

X.  The  trustees,  from  time  to  time,  may  lay  out  or  alter  such  avenues  and  iv^alks, 
and  make  such  rules  and  regulations  for  the  government  of  the  grounds  as  they  may 
deem  requisite  and  proper  to  secure  and  promote  the  general  objects  of  the  cemetery. 

XI.  The  proprietors  of  lots  and  their  families  will  be  allowed  access  to  the 
grounds  at  all  reasonable  hours,  observing  the  rules  which  are  or  may  be  adopted 
for  the  regulation  of  visitoni. 


FORM  NO.  8«. 
Of  a  Street  to  a  City. 

This  indenture,  made  this day  of ,  in  the  year  one  thousand 

nine  hundred ,  between ,  parties  of  the  first  part  and  the  city 

of ,  a  municipal  corporation,  party  of  the  second  part; 

Whereas,  the  party  of  the  second  part,  pursuant  to  the  provisions  of  the 

Charter,  had  laid  out  a  certain  street  on  the  final  map  or  plan  of  the  city  of , 

known  thereon  as ,  and 

Whereas,  the  parties  of  the  first  part  are  the  owners  in  fee  of  the  land  in  said 
street  or  avenue,  and  of  all  the  estate  therein  between  the  points  hereinafter  described 
and  are  willing  to  cede  the  same  to  the  city  in  pursuance  to  the  provisions  of 
section of  the  said  charter. 

Now,  therefore,  witnesseth,  that  the  parties  of  the  first  part  each  in  consideration 

of  the  sum  of  one  dollar  ($1.00)  to  him  or  her  paid  by  the  city  of   , 

receipt  of  which  is  hereby  acknowledged,  do  hereby  grant,  bargain,  sell  and  release 
unto  the  city  of and  its  successors  forever 

All  that  piece  or  parcel  of  land  lying  within  the  lines  of  the  street  hereinafter 

mentioned,  known  as between street  and avenue, 

in  the of ,  bounded  and  described  as  follows : 

(Description  of  premises) 

Together  with  the  appurtenances  and  all  the  estates  and  rights  of  the  parties  of 
the  first  part  in  and  to  said  premises.  It  being  the  intention  of  the  grantors  to 
convey  all  the  estate  in  the  land  lying  within  the  lines  of  said  street  that  they 
may  own. 

To  have  and  to  hold  the  above-granted  premises  unto  the  said  city  of 

and  its  successors  forever  as  fully  as  if  the  fee  thereof  had  been  acquired  by  con- 
demnation proceedings. 
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In  witness  whereof,  the  said  parties  of  the  first  part  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  abore  written. 
Witness: 


.L.  S. 
.L.  S. 


(  Acknowledgment ) 


SPECIAL  FORMS  OF  CLAUSES  IN  DEEDS. 

'  FORM  50.  S7. 

Besenratioii  of  tOghi  to  ExcaTate  Street 

And  the  party  of  the  first  part  hereby  reserves  to  itself  the  right  to  excavate  the 
street,  road,  place  or  avenue,  in  front  of  or  adjoining  the  above-described  premises 
at  any  time  and  as  often  as  required  for  the  purpose  of  laying  water,  sewer  or  gas 
pipes,  or  for  any  other  purpose. 


FORM  NO.  9S. 
Bight  to  Street 

Together  with  all  the  right,  title  and  interest  of  the  party  of  the  first  part  of,  in 

and  to   street,  lying  in  front  of  and  adjoining  said  premises   (to  the 

centre  of  said  street). 


FORM  NO.  99. 

Form  of  Grantee  In  a  Deed  of  Release  to  a  Large  Nnmber  of  Lot  Owners  In  a 

Tract  Only  One  of  Wldeh  Is  Named. 

*  *  The  Smith  Company   ,  and  its  successors  in  interest,  including  all 

persons  claiming  title  to  the  land  hereinafter  referred  to,  or  to  any  part  thereof, 
whether  as  owner,  mortgagee  or  other  wise." 


FORM  NO.  40. 
County  Clerk's  Certifieate. 

State  of ^ 

City  of  J.  ??. : 

<yOunty  of I 

I, ,  clerk  of  the (If  clerk  of  a  county,  city,  or  parish,  insert 

its  name) in  the  State  of and  clerk  of  the (insert 

name  of  court)  ,  the  same  being  a  court  of  record  in  or  of  the  i^oresaid 

county,  city,  or  parish,  having  by  law  a  seal,  do  hereby  certify  that   

(Insert  name  of  person  taking  acknowledgment)  by  whom  the  foregoing 

acknowledgment  or  proof  was  taken,  and  whose  name  is  subscribed  thereto,  was  at 
the  time  of  taking  the  same  a  (Insert  official  title  of  person  taking 
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acknowledgment)   duly  eommissioned  and  sworn  and  authorized  by  the 

laws  of  said  State  to  take  the  acknowledgment  or  proof  of  deeds  to  be  reeorded 
therein,  and  that  I  am  well  acquainted  with  his  handwriting,  and  verily  believe  that 
the  signature  to  the  foregoing  certificate  is  genuine. 

In  witness  whereof,  I  have  .hereunto  set  my  hand  and 

affixed  my  official  seal  this day  of 19. . 

Clerk 


(If  signed  by  a  deputy  clerk,  the  certificate  must 
be  in  name  of  clerk  and  the  deputy  should  sign 
the  clerk's  name  and  his  own  name  as  deputy.) 


Official  seal  of 

Clerk  or  Court  to  be 

impressed  here 


FORM  50.  4L 
Bond. 

Know  all  men  by  these  presents,  that  hereinafter  designated  as  the 

obligor. .,  do hereby  acknowledge to  be  indebted  to 

hereinafter  designated  as  the  obligee,  in  the  sum  of   dollars,  lawful 

money  of  the  United  States,  which  sum   said  obligor.,    do.,    hereby 

covenant  to  pay  to  said  obligee, or  assigns,  on  the 

day  of  nineteen  hundred  and  ,  with  interest  thereon,  to  be 

computed  from  the day  of ,  19 . . .,  at  the  rate  of 

per  centum  per  annum,  and  to  be  paid  on  the  day  of next 

ensuing  the  date  hereof,  and  semi-annually  thereafter. 

And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum  shaU 
become  due  at  the  option  of  said  obligee. .  after  default  in  the  payment  of  interest 
for  thirty  days,  or  after  default  in  the  payment  of  any  tax  or  assessment  for  thirty 
days.  All  of  the  covenants  and  agreements  made  by  the  said  obligor. .  in  the  mort- 
gage covering  premises  therein  described  and  collateral  hereto,  are  hereby  made  part 
of  this  instrument. 

Signed  and  sealed  this day  of ,  19. . .,  in  the  presence  of 

(L.S.) 

(L.  S.) 

( Acknowledgment) 


FORM  50.  42. 

Mortgage. 

This  indenture,  made  the   day  of   in  the  year  nineteen 

hundred  and ,  between hereinafter  described  as  party  of  the 

first  part,  and hereinafter  described  as  party  of  the  second  part, 

Whereas,  the  said by  virtue  of  a  certain  bond  or  obligation  bearing 

even  date  herewith justly  indebted  to  the  said  party  of  the  second  part, 

in  the  sum  of dollars,  lawful  money  of  the  United  States,  secured  to  be 

paid  on  the day  of nineteen  hundred  and with 

interest  thereon,  to  be  computed  from  the day  of ,  19. .,  at 
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the  rate  of per  centum  per  annum,  and  to  be  paid on  the 

day  of   next  ensuing  the  date  hereof,  and  semi-annuallj 

thereafter. 

It  being  thereby  expressly  agreed,  that  the  whole  of  said  principal  sum  shall 
become  due  after  default  in  the  payment  of  interest,  taxes  and  assessments,  as 
hereinafter  provided. 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  for  the  better 
securing  the  payment  of  the  said  sum  of  money  mentioned  in  the  said  bond  or 
obligation  with  interest  thereon,  and  also  for  and  in  consideration  of  one  dollar  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
doth  hereby  grant  and  release  unto  the  said  party  of  the  second  part,  and  to 
and  assigns,  forever,  all 

Together  with  all  fixtures  and  articles  of  personal  property  which  are,  or  which 
may  hereafter  be  attached  to  or  used  in  connection  with  said  premises,  all  of  which 
are  declared  to  be  covered  by  this  mortgage. 

Together  with  the  appurtenances,  and  all  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above-granted  premises  unto  the  said  party  of  the  second 
part,  part, heirs  and  assigns  forever. 

Provided  always  that  if  the  said  party  of  the  first  part, legal  repre- 
sentatives, or  assigns,  shall  pay  unto  the  said  party  of  the  second  part, 

legal  representatives  or  assigns,  the  said  sum  of  money  mentioned  in  the  said  bond 
or  obligation,  and  the  interest  thereon,  at  the  time  and  in  the  manner  mentioned  in 
the  said  bond  or  obligation,  that  then  these  presents  and  the  estate  hereby  granted, 
shall  cease,  determine  and  be  void. 

And  said  party  of  the  first  part  covenants  with  the  party  of  the  second  part  as 
follows : 

First. — That  the  said  party  of  the  first  part  will  pay  the  indebtedness  as  herein- 
before provided,  and  if  default  be  made  in  the  payment  of  any  part  thereof,  the 
party  of  the  second  part  shall  have  power  to  sell  the  premises  herein  described, 
according  to  law.  Said  premises  may  be  sold  in  one  parcel,  any  provision  of  law 
to  the  contrary  notwithstanding. 

Second. — That  the  party  of  the  first  part  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire  for  the  benefit  of  the  holder  of  this  mortgage. 
Should  the  holder  of  this  mortgage  by  reason  of  such  insurance  against  loss  by  fire, 
as  aforesaid,  receive  any  sum  or  sums  of  money,  such  amount  may  be  retained  and 
applied  toward  payment  of  the  sum  hereby  secured,  or  the  same  may  be  paid  over 
either  wholly  or  in  part  to  the  owner  or  assigns,  to  enable  said  owner  to  repair  said 
buildings  or  to  erect  new  buildings  in  their  place,  or  for  any  other  purpose  or  object 
satisfactory  to  the  mortgagee,  without  affecting  the  lien  of  this  mortgage  for  the 
full  amount  secured  thereby  before  such  damage  by  fire,  or  such  payment  over,  took 
place. 

Third. — ^And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum 
shall  become  due  at  the  option  of  the  mortgagee,  after  default  in  payment  of 
interest  for  thirty  days,  or  after  default  in  payment  of  any  tax  or  assessment  for 
thirty  da3rs;  and  also,  that  the  whole  of  the  said  principal  sum  shall  become  due  at 
the  option  of  the  mortgagee  upon  any  default  in  keeping  the  buildings  on  the 
premises  insured  against  loss  by  fire  as  required  by  paragraph  marked  ''second'' 
above,  or  immediately  upon  the  actual  or  threatened  demolition  or  removal  of  any 
building  erected  upon  said  premises,  or  if  after  application  by  any  holder  of  this 
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mortgage  to  two  or  more  fire  insurance  companies  lawfuUy  doing  business  in  the 
State  of  New  York,  and  issuing  policies  upon  real  property  situate  in  the  place 
where  the  mortgaged  premises  are  situate,  the  companies  to  which  such  application 
has  been  made  shall  refuse  to  issue  such  policies. 

Fourth. — That  the  holder  of  this  mortgage,  in  any  action  to  foreclose  it,  shall  be 
entitled,  without  notice  and  without  regard  to  the  adequacy  of  any  security  for  the 
debt,  to  the  appointment  of  a  receiver  of  the  rents  and  profits  of  said  premises ;  and 
said  rents  and  profits  are  hereby,  in  the  event  of  any  default  or  defaults  in  paying 
said  principal  or  interest,  assigned  to  the  holder  of  this  mortgage  as  further  security 
for  the  payment  of  said  indebtedness,  and  any  sum  of  money  advanced  to  said 
receiver  by  the  mortgagee  to  render  the  premises  rentable  shall  be  added  to  the 
indebtedness. 

Fifth. — That  until  the  amount  hereby  secured  is  paid,  the  party  of  the  first  part 
will  pay  all  taxes,  assessments  and  water  rates  which  may  be  assessed  or  become  a 
lien  on  said  premises,  and  insurance  premiums,  and,  in  default  thereof,  the  holder 
of  this  mortgage  may  pay  the  same,  and  the  party  of  the  first  part  will  repay  the 
same  with  interest,  and  the  same  shall  be  a  lien  on  said  premises  and  secured  by  this 
mortgage.  If  the  holder  of  this  mortgage,  or  agent,  shall  request  the  owner  of  the 
premises  to  produce  for  inspection  the  receipted  tax  bills  showing  the  payment  of 
any  tax  or  assessment  affecting  the  said  premises,  said  owner  to  deliver  same  within 
five  days  from  the  date  of  mailing  of  such  request,  and,  in  default  of  such  delivery, 
it  shall  be  lawful  for  the  holder  of  this  mortgage,  or  agent,  to  effect  an  official  tax 
search  against  said  premises,  and  any  expense  connected  therewith  shall  be  a  lien  on 
said  mortgaged  premises  added  to  the  amount  of  the  said  bond  or  obligation,  secured 
by  these  presents  and  payable  on  demand  with  interest. 

Sixth. — In  the  event  of  the  passage  after  the  date  of  this  mortgage  of  any  law  of 
the  State  of  New  York,  deducting  from  the  value  of  land  for  the  purpose  of  taxation 
any  lien  thereon,  or  changing  in  any  way  the  laws  for  the  taxation  of  mortgages  or 
debts  secured  by  mortgage,  for  State  or  local  purposes,  or  the  manner  of  the  collec- 
tion of  any  such  delivery,  it  shall  be  lawful  for  the  holder  of  this  mortgage,  and  of 
the  debt  which  it  secures,  shall  have  the  right  to  give  thirty  days'  written  notice  to 
the  owner  of  said  land  requiring  the  payment  of  the  mortgage  debt,  and  it  is  hereby 
agreed  that  if  such  notice  be  given,  the  said  debt  shall  become  due  and  payable  and 
collectible  at  the  expiration  of  said  thirty  days. 

Seventh. — That  the  mailing  of  a  written  notice  or  demand  by  depositing  it  in  any 
post  office,  station  or  letter  box,  enclosed  in  a  post-paid  envelope  addressed  to  the 
owner  of  record  of  said  mortgaged  premises  and  directed  to  said  owner  at  the  last 
address  actually  furnished  to  the  holder  of  this  mortgage,  or,  if  no  such  address  has 
been  furnished,  then  to  such  record  owner  at  said  premises,  shall  be  sufficient  notice 
and  demand  in  any  case  arising  under  this  instrument. 

Eighth. — That  the  party  of  the  first  part  will  execute  any  further  necessary 
assurance  of  the  title  to  said  premises,  and  will  forever  warrant  said  title. 

Ninth. — The  party  of  the  first  part,  or  any  subsequent  owner  of  the  premises 
described  herein  shall,  upon  request,  made  either  personally  or  by  mail,  certify,  by  a 
writing  duly  acknowledged,  to  the  party  of  the  second  part,  or  to  any  proposed 
assignee  of  this  mortgage,  the  amount  of  principal  and  interest  then  owing  on  this 
mortgage  and  whether  any  offsets  or  defences  exist  against  the  mortgage  debt ;  upon 
ff ailure  to  furnish  such  certificate  after  the  expiration  of  six  days  in  case  the  request 
is  made  personally,  or  after  the  expiration  of  thirty  days  after  the  mailing  of  such 
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reqaest,  in  case  the  request  is  made  by  mail,  tlus  mortgage  shall  beeome  due  at  the 
option  of  the  holder  thereof. 

Tenth. — If  any  action  ot  proceeding  be  commenced  by  any  person  other  than  the 
holder  of  this  mortgage  (except  an  action  to  foreclose  this  mortgage  or  to  collect 
the  debt  secured  hereby),  to  which  action  or  proceeding  the  holder  of  this  mortgage 
is  made  a  party,  or  in  which  it  becomes  necessary  to  defend  or  uphold  the  lien  of 
this  mortgage,  all  sums  paid  by  the  holder  of  this  mortgage  for  the  expense  of  any 
litigation  to  prosecute  or  defend  the  rights  and  lien  created  by  this  mortgage  (in- 
cluding reasonable  counsel  fees),  shall  be  paid  by  the  party  of  the  first  part,  together 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  and  any  such  sum  and 
the  interest  thereon  shaD  be  a  lien  on  said  premises,  prior  to  any  right  or  title  to, 
interest  in  or  claim  upon  said  premises  attaching  or  accruing  subsequent  to  the  lien 
of  this  mortgage,  and  shall  be  deemed  to  be  secured  by  this  mortgage  and  by  the 
bond  which  it  secures.  In  any  action  or  proceeding  to  foreclose  this  mortgage,  or  to 
recover  or  collect  the  debt  secured  thereby,  the  provisions  of  law  respecting  the 
recovery  of  costs,  disbursements  and  allowances  shall  prevail  unaffected  by  this 
covenant. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  signed  and  sealed  this 
instrument  the  day  and  year  first  above  written. 

In  the  presence  of 

(L.8.) 

(L.8.) 

(Acknowledgment) 


FORM  HO.  4S. 
Mortgage  by  Corpoimtloiu 

This  indenture,   made  the    day  of    in  the  year  nineteen 

hundred  and    ,  between    a  corporation  organized  under  the 

laws  of  the  State  or   hereinafter  described  as  party  of  the  first  part, 

and  hereinafter  described  as  party  of  the  second  part^  

Whereas,  the  said   by  virtue  of  a  certain  bond  or  obligation  bearing 

even  date  herewith    justly   indebted   to  the  said  party  of  the  second 

part,  in  the  sum  of dollars,  lawful  money  of  the  United  States,  secured 

to  be  paid  on  the  day  of nineteen  hundred  and   

with   interest  thereon,  to   be  computed   from  the    day  of    

19. . . .,  at  the  rate  of   per  centum  per  annum,  and  to  be  paid  on  the 

day  of    next  ensuing  the   date   hereof,   and   semi-€innually 

thereafter. 

It  being  thereby  expressly  agreed,  that  the  whole  of  said  principMi/1  sum  shall 
become  due  after  default  in  the  payment  of  interest,  taxes  and  assessments,  as 
hereinafter  provided. 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  for  the 
better  securing,  the  payment  of  the  said  sum  of  money  mentioned  in  the  said  bond 
or  obligation  with  interest  thereon,  and  also  for  and  in  consideration  of  one  dollar 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, doth  hereby  grant  and  release  unto  the  said  party  of  the  second  part,  and 
to heirs  and  assigns,  forever,  all   
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Together  with  all  fixtures  and  artides  of  personal  property  which  are,  or  which 
may  hereafter  be  attached  to  or  uaed  iu  connection  with  said  peremises,  aU  of 
which  are  declared  to  be  covered  by  this  mortgage. 

Together  with  the  appurtenances,  and  all  the  estate  and  rights  of  the  party  of 
l^e  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above  granted  premises  unto  the  said  party  of  the  sec- 
ond part, heirs  and  assigns  forever. 

Provided  always  that  if  the  said  party  of  the  first  part,  or  the  successors  or 
assigns  of  the  party  of  the  first  part,  shall  pay  unto  the  said  party  of  the  second 

part heirs  or  assigns,  the  said  sum  of  money  mentioned  in  the  said 

bond  or  obligation,  and  the  interest  thereon,  at  the  time  and  in  the  manner  men- 
tioned in  the  said  bond  or  obligation,  that  then  these  presents  and  the  estate 
hereby  granted,  shall  cease,  determine  and  be  void. 

And  said  party  of  the  first  part  covenants  with  the  party  of  the  second  part  as 
follows : 

First. — ^That  the  said  party  of  the  first  part  will  pay  the  indebtedness  as  here- 
inbefore provided,  and  if  default  be  made  in  the  payment  of  any  part  thereof,  the 
party  of  the  second  part  shall  have  power  to  sell  the  premises  herein  described, 
according  to  law.  Said  premises  may  be  aold  in  one  parcel,  any  provision  of  law 
to  the  contrary  notwithstanding. 

Second. — ^That  the  party  of  the  first  part  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire  for  the  benefit  of  the  party  of  the  second  part. 
Should  the  party  of  the  second  part  by  reason  of  such  insurance  against  loss  by 
fire,  as  aforesaid,  receive  any  sum  or  sums  of  money  such  amount  may  be  retained 
and  applied  by  said  party  of  the  second  part  toward  pa^nnent  of  the  sum  hereby 
secured,  or  the  same  may  be  paid  over  either  wholly  or  in  part  to  the  said  party 
Off  the  first  part,  its  successors  or  assigns,  to  enable  said  party  of  the  first  part  to 
repair  said  buildings  or  to  erect  new  buildings  in  their  place,  or  for  any  other  pur- 
pose or  object  satisfactory  to  the  said  party  of  the  second  part,  without  afl'ecting 
the  lien  of  this  mortgage  for  the  full  amount  secured  thereby  before  such  damage  by 
fire,  or  such  payment  over,  took  place. 

Third. — And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum 
shall  become  due  at  the  option  of  the  said  party  of  the  second  part  after  default 
in  payment  of  interest  for  thirty  days,  or  after  default  in  payment  of  any  tax  or 
assessment  for  thirty  days;  and  also,  that  the  whole  of  the  said  principal  sum 
shall  become  due  at  the  option  of  the  said  party  of  the  second  part  upon  any  default 
in  keeping  the  buildings  on  the  premises  insured  against  loss  by  fire  as  required 
by  paragraph  marked  '^second"  above,  or  immediately  upon  the  actual  or  threatened 
demolition  or  removal  of  any  building  erected  upon  said  premises,  or  if  after  ap- 
plication by  any  holder  of  this  mortgage  to  two  or  more  fire  insurance  companies 
lawfully  doing  busine&s  in  the  State  of  New  York,  and  issuing  policies  upon  real 
property  situate  in  the  place  where  the  mortgaged  premises  are  situate,  the  com- 
panies to  which  such  application  has  been  made  shall  refuse  to  issue  such  policies. 

Fourth. — ^That  the  holder  of  this  mortgage  in  any  action  to  foreclose  it,  shall  be 
entitled,  without  notice  and  without  r^;ard  to  the  adequacy  of  any  security  for 
the  debt,  to  the  appointment  of  a  receiver  of  the  rents  and  profits  of  said  premises; 
and  said  rents  and  profits  are  hereby,  in  the  event  of  any  default  or  defaults  in 
paying  said  principal  or  interest,  assigned  to  the  holder  of  this  mortgage  as  further 
security  for  the  payment  of  said  indebtedness. 

Fifth. — That  until  the  amount  hereby  secured  is  paid,  the  party  of  the  first  part 
will  pay  all  taxes,  assessments  and  water  rates  which  may  be  assessed  or  become 
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A  lien  on  said  premises,  and,  in  default  thereof,  the  holder  of  this  mortgage  may 
pay  the  same,  and  the  party  of  tlie  first  part  will  repay  the  same  with  interest, 
and  the  same  shall  be  a  lien  on  said  premises  and  secured  by  this  mortgage.  If 
the  holder  of  tlii.s  moi-tgage.  or  agent,  »hall  request  the  said  party  of  the  first  part 
to  produce  for  inspection  the  receipted  tax  bills  showing  the  payment  of  any  tax 
or  assessment  afl'ecting  the  said  premises,  the  party  of  the  first  part  agrees  to  de- 
liver same  within  five  days  from  the  date  of  mailing  of  such  request  and,  in  default, 
of  such  delivery,  it  shall  be  lawful  for  the  holder  of  this  mortgage,  or  agent,  to 
ofi'ect  an  official  tax  search  against  said  premises,  and  any  expense  connected  there- 
with shall  be  a  lien  on  said  mortgaged  premises  added  to  the  amoimt  of  the  said 
bond  or  obligation,  secured  by  these  presents  and  payable  on  demand  with  interest. 

8ixth. — In  the  event  of  the  passage  after  the  date  of  this  mortgage  of  any  law 
of  the  State  of  Xew  York,  deducting  from  the  value  of  land  for  the  purpose  of 
taxation  any  lien  thereon,  or  changing  in  any  way  the  laws  for  the  taxation  of 
mortgages  or  debts  secured  by  mortgage,  for  State  or  local  purposes,  or  the  man- 
ner of  the  collection  of  any  such  taxe.^,  so  as  to  affect  this  mortgage,  the  holder 
of  this  mortgage,  and  of  the  debt  which  it  secures,  shall  *have  the  right  to  give 
thirty  days'  written  notice  to  the  owner  of  said  land  requiring  the  payment  of  the 
mortgage  debt  and  it  is  hereby  agreed  that  if  such  notice  be  given,  the  said  debt 
shall  become  due  and  payable  and  collectible  at  the  expiration  of  said  thirty  days. 

Seventh. — ^That  the  mailing  of  a  written  notice  or  demand  by  depositing  it  in  • 
any  post-office,  station  or  letter  l)ox,  enclosed  in  a  post-paid  envelope  addressed  to 
the  owner  of  record  of  said  mortga.^ed  premises  and  directed  to  said  owner  at  the 
last  address  actually  furnishe<l  to  the  holder  of  this  mortgage,  or,  if  no  such  address 
has  been  furnished,  then  to  such  record  owner  at  said  mortgaged  premises,  shall 
be  sufficient  notice  and  demand  in  any  case  arising  under  this  instrument. 

Eighth. — ^That  the  party  of  the  first  part  will  execute  any  furtlier  necessary  asssur- 
ance  of  the  title  to  said  premises,  and  will  forever  warrant  said  title. 

Ninth. — ^The  party  of  the  first  part,  or  any  subsequent  owner  of  the  premises 
described  herein  shall,  upf»n  request,  made  either  personally  or  by  mail,  certify, 
by  a  writing  duly  acknowledged,  to  the  party  of  the  second  part,  or  to  any  pro- 
posed assignee  of  this  mortgage,  the  amount  of  principal  and  interest  then  owing 
on  this  mortgage  and  whether  any  offsets  or  defences  exist  against  the  mortgage 
debt;  upon  failure  to  furnisli  such  certificate  after  the  expiration  of  arix  days  in 
case  the  recjuest  is  made  personally,  or  after  the  expiration  of  thirty  days  after 
the  mailing  of  such  request,  in  case  tlie  request  is  made  by  mail,  this  mortgage 
shall  become  due  at  the  option  of  the  holder  thereof. 

Tenth. — If  any  action  or  proceeding  lx»  commenced  by  any  person  other  than 
the  holder  of  this  mortgage  (except  an  action  to  foreclose  this  mortgage  or  to 
collect  the  debt  secured  hereby),  to  which  action  or  proceeding  the  holder  of  this 
mortgage  is  made  a  pirty,  or  in  wliich  it  becomes  necessary  to  defend  or  uphold 
the  lien  of  this  mortgage  all  sums  paid  by  the  holder  of  this  mortgage  for  the  ex- 
pentsc  of  any  litigation  to  prosecute  or  defend  the  rights  and  lien  created  by  this 
mortgage  (including  reasonable  counsel  fees),  shall  be  paid  by  the  party  of  the 
first  part,  together  with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum, 
and  any  such  sum  and  the  interest  thereon  shall  be  a  lien  on  said  premises,  prior 
to  any  right  or  title  to,  interest  in  or  claim  upon  said  premises  attaching  or  accru- 
ing su'osequent  to  the  lion  of  this  mortgage,  and  shall  be  deemed  to  be  secured  by 
this  mortgage  and  by  the  bond  which  it  secures.  In  any  action  or  proceeding  to 
foreclose  this  mortgage,  or  to  recover  or  collect  the  debt  secured  thereby,  the  pro- 
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visions  of  law  respecting  the  recovery  of  co^ts,  disbursements  and  allowances  ahall 
prervail  unaffected  by  this  covenant. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  caused  ite  corporate 

eeal  to  be  hereunto  affixed  and  these  presents  to  be  subscribed  by  its   

thereunto  duly  authorized  the  day  and  year  first  above  written. 

( Acknowledgment. ) 


FORM  NO.  U. 
Bailding  Loaa  ConisrmtU 

Agreement,  made  this day  of ,  19 ,  between  

liereinafter  designated  as  the  lender,  and  hereinafter  designated  as  the 

borrower. 

Whereas,  the  borrower  owns  the  kind  described  in  Schedule  ''A"  hereto  annexed, 

and  has  applied  to  the  lender  for  a  loan  of doUars  to  aid  the  borrower 

in  the  erection  on  said  land,  of  a  building,  in  accordance  with  the  plans  atod  speci- 
fications now  on  file  in  the  office  of  the  lender. 

Now,  therefore,  the  lender  hereby  accepts  said  application  and  agrees  to  make  or 
procure  such  16an,  and  the  borrower  agrees  to  take  it,  and  cov^iants  to  observe 
the  terms  of  this  agreement. 

The  borrower  agrees  to  proceed  continuously  with  the  erection  of  said  building. 

so  that  the  same  will  be  enclosed  within months,  and  convpletely  finished, 

and  ready  for  occupancy  within months. 

If  the  borrower  proceeds  with  the  erection  of  the  building  as  above  provided  and 
observes  the  terms  of  this  agreement,  the  lender  will  loan  or  procure  to  be  loaned 

to  the  'borrower,  the  sum  of  $ ,  to  be  advanced  in  installments  as  set 

forth  in  Schedule  **B*'  hereto  annexed,  to  be  secured  by  the  bond  of  the  borrower,^ 

conditioned  for  the  repayment  of  the  amount  so  advanced  on  the   day 

of ,  19 ,  and  interest  thereon  at  the  rate  of  six  per  centum  per  an- 
num, payable  semi-annually  until  the  first  interest  day  succeeding  the  payment  of 

the  final  advance  provided  for  in  Schedule  *'B"  and  thereafter  at  the  rate  of 

per   oentunu  per   annum    payable   semi-annually,   on    the  first  days   of    

and    in  eacli  year,  and  until  the  payment  of  said  final  advance  said 

loan  shall  be  due  on  demand,  without  notice,  at  the  option  of  the  lender. 

Said  loan  shall  be  secured  by  a  mortgage  duly  executed  and  acknowledged  by  all 
persons  necessary  to  make  it  a  valid  lien  on  the  premLses  hereinafter  described,  of 
such  a  nature  as  the  lender  is  willing  to  accept,  the  said  bond  and  mortgage  to 
be  in  a  form  approved  by  the  lender,  and  subject  to  no  encumbrance,  except  such 
as  may  be  waived  by  the  lender. 

Said  mortgage  shall  contain  the  clauses  usually  employed  by  the  Title  Company 
in  its  mortgages. 

And  the  parties  hereto  agree  with  each  other  as  follows:  That  the  holder  of 
said  mortgage  may  employ  a  watchman  to  protect  the  building  from  depredation 
or  injury;  that  if  the  construction  of  said  building  should  be  discontinued  at  any 
time  or  should  not  be  carried  on  with  reasonable  dispatch,  said  holder  may  pur- 
chase materials  and  employ  workmen  to  complete  or  protect  said  building  so  that 
the  same  will  not  sufl'er  from  depredation  or  the  weather;  that  if  any  mechanic's 
lien  or  liens  should  be  filed  against  said  premises,  said  holder  may  retain  or  may 
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■deposit  in  behalf  of  the  borrower,  with  the  clerk  of  the  county  of ,  sums 

sufficient  to  satisfy  such  lien  or  liens;  that  if  any  taxes,  assessments  or  water  rates 
affecting  said  prem^ises  should  become  due  and  remain  unpaid,  said  holder  may 
pay  the  same  and  any  sums  paid  or  expended  in  accordance  with  any  of  the  fore- 
going clauses  shall  be  deemed  to  be  advanced  to-  the  borrower,  and  to  be  secured 
by  said  bond  and  mortgage,  and  may  be  applied  at  the  option  of  the  holder  of  said 
nkortgage  to  any  advances  thereafter  becoming  due. 

If  the  borrower  should  assign  this  contract  or  any  interest  therein,  or  assign 
any  right  to  receive  any  payment  or  portion  of  a  payment  herein  provided  for,  or 
give  to  any  person  or  corporation  an  order  on  the  lender  for  the  payment  of  any 
moneys  payable  under  this  agreement,  or  should  convey  said  premises  or  any  in- 
terest therein,  or  if  said  premises  should  become  encumbered  by  any  lien  or  en- 
cumbrance, not  herein  provided  for,  or  if  the  borrower  should  not  proceed  continu- 
ously with  the  erection  and  completion  of  said  building  (stoppage  by  reason  of 
actual  strikes  excepted),  or  if  a  petition  in  bankruptcy  should  be  filed  by  or  against 
the  borrower,  or  if  default  should  bo  made  in  the  payment  of  interest  upon  the 
mortgage  herein  mentioned  or  if  the  building  should  be  materially  injured  or  de- 
stroyed by  fire  or  other  casualty,  or  if  the  plans  and  specifications  should  not  be 
satisfactory  to  the  lender,  or  if  said  plans  as  filed  should  be  modified  in  a  material 
degree  without  the  consent  of  the  lender,  or  if  the  materials  and  construction  be 
not  satisfactory  to  the  lender  or  if  any  materials,  fixtures  or  articles  used  in  the 
construction  of  the  building,  or  appurtenant  thereto,  should  be  purchase  by  the 
borrower  so  that  the  absolute  ownership  thereof  would  not  vest  in  the  borrower 
immediately  on  delivery  at  said  building,  or  if  the  borrower  should  not  produce 
upon  demand,  the  contracts,  bills  of  sale  and  agreements,  or  any  of  them,  under 
which  the  borrower  claims  title  to  tiie  materials,  fixtures  and  articles  used  in  the 
construction  of  the  building  and  appurtenant  thereto,  or  if  the  building  should 
materially  encroach  on  property  not  owned  by  the  borrower,  or  if  there  should  be 
at  any  time  any  note  or  notice  of  any  violation  of  law  or  of  any  municipal  regulation 
or  ordinance  filed  in  or  issued  by  any  public  department  or  authority,  whenever,  and 
as  often  as  any  such  pvent  occurs,  all  obligation  on  the  part  of  the  lender  or  the 
holder  of  said  mortgage  to  make  or  procure  any  further  advances  shall  cease  if 
the  lender  so  elect,  and  the  said  mortgage  debt  shall  become  due  and  payable  at  the 
option  of  the  lender  or  of  the  holder  of  said  mortgage,  anything  in  said  bond  or 
mortgage  contained  to  the  contrary  notwithstanding;  but  the  holder  of  said  mortgage- 
may  make  advances  thereafter  without  becoming  liable  to  make  any  other  ad- 
vances, and  without  tliereby  waiving  the  right  to  demand  payment  of  said  mortgage 
debt.  Said  mortgage  may  contain  the  foregoing  provisions  or  any  of  them,  but 
the  omission  of  any  of  said  provisions  shall  not  be  a  waiver  of  any  of  them. 

Whenever  required,  the  borrower  shall  deliver  to  the  holder  of  said  mortgage,  as 
further  security  for  the  building  loan,  a  chattel  mortgage  duly  executed,  covering 
all  articles  of  personal  property  and  fixtures  appurtenant  to  the  building. 

All  advances  arc  to  l>e  made  at  tlie  office  of  and  the  lender  may  re- 
quire three  days'  notice  in  writing  from  the  applicant  before  an  advance  shall  be 
called  for.  And  along  with  said  notice  the  borrower  shall,  if  required  by  the  lender, 
deliver  to  the  lender  a  certificate  from  the  architect  showing  that  the  building  has 
reached  such  a  stage  of  construction  that  under  the  terms  of  Schedule  "B"  the  bor- 
rower is  entitled  to  the  installment  demanded,  and  that  all  work  done  and  material 
provided  have  respectively  been  done  and  provided  strictly  in  accordance  with  the 
said  plans  and  specifications. 
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During  the  canstniction  of  t1?e  building,  the  lender  and  tlie  holder  of  said  mort- 
gage and  the  lender's  architects  or  inspectors  may  from  time  to  time  inspect  the 
building. 

No  advance  shall  be  duo  unless  all  work  usually  done  at  the  stage  of  construc- 
tion when  the  advance  is  payable  under  the  terms  of  Schedule  "B"  be  done  in  a 
good  and  workmanlike  manner,  and  all  materials  and  fixtures  usually  furnished  and 
installed  at  that  time  bo  furnished  and  installed,  and  all  iron  work  and  construc- 
tion be  approved  by  an  engineer  satisfactorj'  to  the  lender,  nor  if  in  the  opinion 
of  the  lender  the  advance  will  make  the  total  amount  then  owing  hereunder  greater 
than  the  value  of  the  improvements  then  on  the  premises,  but  parts  or  the  wh<51e 
of  any  installments  may  be  advanced  before  tliey  become  due  if  the  lender  or  holder 
of  said  mortgage  ■believe  it  advisable  to  do  so,  and  all  such  advances  or  payments 
shall  be  deemed  to  have  been  m^e  in  pursuance  of  this  agreement. 

The  making  of  any  advance  or  any  part  of  an  advance,  shall  not  be  deemed  an 
approval  or  acceptance  by  the  lender  or  the  holder  of  said  mortgage  of  the  work 
theretofore  done. 

The  borrower  shall  procure  the  nioilgage  to  be  recorded  and  shall  pay  the  ex- 
pense of  the  examinations  of  title,  and  for  the  searches  which  may  be  required  by 
the  lender  to  assure  the  lender  that  the  mortgage  is  a  lien  as  herein  covenanted* 
and  the  borrower  shall  furnish  surveys  made  by  a  surveyor,  satisfactory  to  the 
holder  of  said  mortgage  whenever  loquired  by  the  holder  as  a  condition  of  the 
making  of  an  advance. 

So  much  of  the  loan  herein  agreed  to  be  made  as  may  be  required,  may  be  ap- 
plied by  the  lender  to  tlie  payment,  satisfaction  or  other  disposition  of  any  exist- 
ing mortgage  or  mortgages  or  other  incumbrances  on  the  premises  described  on 
Schedule  "A.*'  and  such  monie.s  shall  be  so  applied  to^'ard  sucli  payment  or  other 
disposition  of  mortgages  or  other  incjumbrances  whenever  the  lender  may  so  elect; 
and  so  much  of  said  loan  a**  may  be  necessary  may  be  applied  under  the  direction 
of  the  borrower  to  the  payment  of  any  fees,  brokerage  or  other  expenses  incident 
to  the  obtaining  or  making  of  the  loan  lieroin  agreed  to  be  made. 

So  much  of  the  last  advance  as  may  be  necessarv'  may  be  applied  to  the  pajTnent 
of  accrued  interest  on  any  mortgage  mentioned  in  this  contract. 

The  lender  or  holder  of  said  mortgiige  may  relea.se  portions  of  the  mortgaged 
premises  at  any  time  upon  nH»eiving  what,  in  the  opinion  of  the  lender,  is  a  proper 
payment  on  account  of  the  mortgage  debt. 

The  lender  or  any  holder  of  said  Iwnd  and  mortgage  may  extend  the  payment 
of  the  principal  secured  by  said  bond  and  mortgage,  and  any  extension  so  granted 
shall  be  deemed  made  in  pursuance  of  this  agreement  not  to  be  a  modification 
thereof. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and  affixed 
their  seals  the  day  and  year  first  above  written. 

(L.S.y 
(Acknowledgment.)  (L.  S.) 


FORM  KG.  45. 
Bond  to  Secure  AdTances. 

Know  all  men  by  these  presents,  that   hereinafter  designated  as  the 

obligor   held  and  firndy  bound  unto   hereinafter  designlited 
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as  the  obligee,  in  the  sum  of dollars,  lawful  money  of  the  United  States, 

to  be  paid  to  the  said  obligee   heirs  or  assigns,  for  which  payment 

well  and  truly  to  be  made bind heirs,  executors  and  admin- 
istrators   firmly  by  these  presents. 

Sealed  with seal . .  and  dated  the day  of in  the 

year  one  thousand  nine  hundred  and 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bounden 

heirs,  executors  or  administrators,  shall  and  do  well  and  truly  pay  or  cause  to  be 

paid  on  the day  of nineteen  hundred  and to  said 

obligee,  heirs  or  assigns,  the  just  and  full  sum  of  dollars, 

or  so  much  thereof  as  may  be  advanced,  and  the  interest   on  so  much 

thereof  as  may  be  advanced,  to  be  computed  on  each  sum  advanced  from  the  date  of 
such  advance  at  the  rate  of  six  per  centum  per  annum  until  the  first  interest  day  next 
succeeding  the  payment  of  the  final  advance  as  provided  for  in  a  certain  contract  for 

a  building  loan  between  the  parties  hereto  dated and  filed  or  to  be  filed 

in  the  office  of  the  clerk  of county,  and  thereafter  at  the  rate  of 

per  centum  per  annum,  and  to  be  paid  on  the  day  of   next 

ensuing  the  date  hereof,  and  semi-annually  thereafter,  then  the  above  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue.  ^ 

It  being  agreed  that  until  the  payment  of  such  final  advance,  said  principal  sum 
and  arrearages  of  interest  shall,  at  the  option  of  said  obligee,  be  payable  on  demand 
without  notice. 

It  being  hereby  expressly  agreed,  that  the  whole  of  the  said  principal  sum,  or  so 
much  thereof  as  shall  have  been  advanced  shall  become  due  at  the-of^tion  of  said 
obligee,  after  default  in  the  payment  of  interest  for  thirty  days  or  after  default  in 
the  payment  of  any  tax  or  assessment  for  thirty  days. 

All  of  the  covenants  and  agreements  made  by  the  said  obligor. .  in  the  mortgage 
covering  premises  therein  described  and  collateral  hereto,  are  hereby  made  part  of 
this  instrument. 

In  the  presence  of 

(L-  S.) 

(L.  S.) 

( Acknowledgment) 


FORM  NO.  4€. 
Mortgage  to  Soeare  AdTances. 

This  indenture,  made  the   day  of   in  the  year  nineteen 

hundred  and ,  between hereinafter  described  as  party  of  the 

first  part,  and hereinafter  described  as  party  of  the  second  part, 

Whereas,  the  said justly  indebted  to  the  said  party  of  the  second  part, 

in  the  sum  of dollars,  lawful  money  of  the  United  States,  secured  to  be 

paid  by certain  bond  or  obligation  of  even  date  herewith,  conditioned  for 

the  repayment  of  the  said  sum  of   dollars,  or  so  much  thereof  as  may 

be  advanced,  on  the day  of ,  nineteen  hundred  and , 

with  the  interest  on  so  much  thereof  as  is  advanced  at  any  time  to  be  computed  on 
each  sum  advanced  from  the  date  of  such  advance,  at  the  rate  of  six  per  centum  per 
annum  until  the  first  interest  day  next  succeeding  the  payment  of  the  final  advance 
as  provided  for  in  a  certain  contract  hereinafter  mentioned,  and  thereafter  at  the 
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rate  of per  centum  per  annum,  and  to  be  paid  on  the  first  day  of next 

ensuing  the  date  hereof,  and  semi-annually  thereafter. 

It  being  thereby  expressly  agreed,  that  the  whole  of  said  principal  sum,  or  so 
much  thereof  as  shall  then  have  been  advanced,  shall  become  due  after  default  in 
the  payment  of  interest,  taxes  or  assessments  as  hereinafter  provided. 

This   mortgage   is  made  pursuant   to   a  certain   agreement   for   a  building  loan 

between  the  parties  hereto,  dated ,  19. . . .,  and  filed  in  the  office  of  the 

clerk  of  the  county  of ,  and  is  subject  to  all  the  provisions  of  said  agree- 
ment. 

It  being  agreed  that  until  the  payment  of  said  final  advance,  said  principal  sum 
and  all  arrearages  of  interest  shall,  at  the  option  of  the  party  of  the  second  part,  be 
payable  on  demand  without  notice. 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  for  the  better 
securing  the  payment  of  the  said  sum  of  money  mentioned  in  the  said  bond  or  obliga- 
tion with  interest  thereon,  and  also  for  and  in  consideration  of  one  dollar  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  doth 

hereby  grant  and  release  unto  the  said  party  of  the  second  part,  and  to 

heirs,  executors,  administrators  and  assigns,  forever,  all 

Together  with  all  fixtures  and  articles  of  personal  property  which  are,  or  which 
may  hereafter  be  attached  to  or  used  in  connection  with  said  premises,  all  of  which 
are  declared  to  be  covered  by  this  mortgage. 

Together  with  the  appurtenances,  and  all  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  above-granted  premises  unto  the  said  party  of  the  second 
part, heirs  and  assigns  forever. 

Provided  always  that  if  the  said  party  of  the  first  part, or  the  heirs, 

executors  or  administrators  of  the  party  of  the  first  part,  shall  pay  unto  the  said 

party  of  the  second  part,    heirs  or  assigns,   the  said   sum  of  money 

mentioned  in  the  said  bond  or  obligation,  ttnd  the  interest  thereon,  at  the  time  and 
in  the  manner  mentioned  in  the  said  bond  or  obligation,  that  then  these  presents  and 
the  estate  hereby  granted,  shall  cease,  determine  and  be  void. 

And  said  party  of  the  first  part  covenants  with  the  party  of  the  second  part  as 
follows : 

First. — That  the  said  party  of  the  first  part  will  pay  the  indebtedness  as  herein- 
before provided,  and  if  default  be  made  in  the  payment  of  any  part  thereof,  the 
party  of  the  second  part  shall  have  power  to  sell  the  premises  herein  described, 
according  to  law.  Said  premises  may  be  sold  in  one  parcel,  any  provision  of  law 
to  the  contrary  notwithstanding. 

Second. — That  the  party  of  the  first  part  will  keep  the  buildings  on  the  said 
premises  insured  against  loss  by  fire  for  the  benefit  of  the  party  of  the  second  part. 
Should  the  party  of  the  second  part  by  reason  of  such  insurance  against  loss  by  fire, 
as  aforesaid,  receive  any  sum  or  sums  of  money,  such  amount  may  be  retained  and 
applied  by  said  party  of  the  second  part  toward  payment  of  the  sum  hereby  secured, 
or  the  same  may  be  paid  over  either  wholly  or  in  part  to  the  said  party  of  the  first 

part, ,  or  assigns,  to  enable  said  party  of  the  first  part  to  repair  said 

buildings  or  to  erect  new  buildings  in  their  place,  or  for  any  other  purpose  or  object 
satisfactory  to  the  said  party  of  the  second  part,  without  affecting  the  lien  of  this 
mortgage  for  the  full  amount  secured  thereby  before  such  damage  by  fire,  or  such 
payment  over,  took  place. 
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Third. — ^And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  som 
shall  become  due  at  the  option  of  the  said  party  of  the  second  part  after  default  in 
payment  of  interest  for  thirty  days,  or  after  default  in  payment  of  any  tax  or 
assessment  for  thirty  days;  and  also,  that  the  whole  of  the  said  principal  sum  shall 
become  due  at  the  option  of  the  said  party  of  the  second  part  upon  any  default  in 
keeping  the  buil4uig8  on  the  premises  insured  against  loss  by  fire  as  required  by 
paragraph  marked  "second"  above,  or  immediately  upon  the  actual  or  threatened 
demolition  or  removal  of  any  building  erected  upon  said  premises,  or  if  after  applica- 
tion by  any  holder  of  this  mortgage  to  two  or  more  fire  insurance  companies  lawfully 
doing  business  in  the  State  of  New  York,  and  issuing  policies  upon  real  property 
situate  in  the  place  where  the  mortgaged  premises  are  situate,  the  companies  to 
which  such  application  has  been  made  shall  refuse  to  issue  such  policies. 

Fourth. — That  the  holder  of  this  mortgage,  in  any  action  to  foreclose  it,  shall  be 
entitled,  without  notice  and  without  regard  to  the  adequacy  of  any  security  for  the 
debt,  to  the  appointment  of  a  receiver  of  the  rente  and  profits  of  said  premises ;  and 
said  rents  and  profits  are  hereby,  in  the  event  of  any  default  or  defaults  in  paying 
said  principal  or  interest,  assigned  to  the  holder  of  this  mortgage  as  further  security 
for  the  payment  of  aaid  indebtedness. 

Fifth. — ^That  until  the  amount  hereby  secured  is  paid,  the  pcurty  oi  the  first  part 
will  pay  all  taxes,  assessments  and  water  rates  which  may  be  assessed  or  become  a 
lien  on  said  premises,  and,  in  default  thereof,  the  holder  of  this  mortgage  may  pay 
the  same,  and  the  party  of  the  first  part  will  repay  the  same  with  interest,  aad 
the  same  shall  be  a  lien  on  said  premises  and  secured  by  this  mortgage.  If  the 
holder  of  this  mortgage,  or  agent,  shall  request  the  said  party  of  the  first  part  to 
produce  for  inspection  the  receipted  tax  bills  showing  the  payment  of  any  tax  or 
assessment  affeoting  the  said  premises,  the  party  of  the  first  part  agrees  to  deliver 
same  within  five  days  from  the  date  of  mailing  of  such  request  and,  in  default  of 
such  delivery,  it  shall  be  lawful  for  the  holder  of  this  mortgage,  or  agent,  to  effect 
an  official  tax  search  against  said  premises,  and  any  expense  connected  therewith 
shall  be  a  lien  on  said  mortgage  premise  added  to  the  amount  of  the  said  bond  or 
obligation,  secured  by  these  presents  and  payable  on  demand  with  interest. 

Sixth. — In  the  event  of  the  passage  after  the  date  of  this  mortgage  of  any  law 
of  the  State  of  New  York,  deducting  from  the  value  oi  Und  for  the  purpose  of  taxa- 
tion any  lien  thereon,  or  changing  in  any  way  the  laws  for  the  taxation  of  mort- 
gages or  debts  secured  by  mortgage,  for  State  or  local  purposes,  or  the  manner  of 
the  collection  of  any  such  taxes,  so  as  to  affeot  this  mortgage,  the  holder  of  this 
mortgage,  and  of  the  debt  which  it  secures,  shall  have  the  right  to  give  thirty  days' 
written  notice  to  the  owner  of  said  land  requiring  the  payment  oif  the  mortgage 
debt,  and  it  is  hereby  agreed  that  if  such  notice  be  given,  the  said  debt  shall  become 
due  and  payable  and  collectible  at  the  expiration  of  said  thirty  days. 

Seventh. — ^Tbat  the  mailing  of  a  written  notice  or  demand  by  depositing  it  in 
any  post-office,  station  or  letter  box,  enclosed  in  a  post-paid  envelope  addressed  to 
the  owner  of  record  of  said  mortgaged  premises  and  directed  to  said  owner  at  the 
last  address  actually  furnished  to  the  holder  of  this  mortgage,  or,  if  no  such  address 
has  been  furnished,  then  to  such  record  owner  at  said  mortgaged  premises,  shall  be 
fiufficient  notice  and  demand  in  any  case  arising  under  this  instrument. 

Eighth. — ^That  the  party  of  the  first  part  will  execute  any  further  necessary  as- 
surance of  the  title  to  said  premises,  and  will  forever  warrant  said  title. 

Ninth. — ^The  party  of  the  first  part,  or  any  subsequent  owner  of  the  premises  de- 
scribed herein  shall,  upon  request,  made  either  personally  or  by  mail,  certify,  by  a 
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writing  duly  acknowledged,  to  the  party  of  the  second  part,  or  to  any  proposed  as- 
signee of  this  mortgage,  the  anK>unt  of  principal  and  interest  then  owing  on  this 
mortgage  and  whether  any  oilsets  or  def^ices  exist  against  the  mortgage  debt; 
upon  failure  to  furnish  such  certificate  after  the  expiration  of  six  days  in  case  the  re- 
quest is  made  personally,  or  after  the  expiration  of  thirty  days  after  the  mailing 
of  such  request,  in  case  the  request  is  made  by  mail,  this  mortgage  shall  become 
due  at  the  option  of  the  holder  thereof. 

Tenth. — If  any  action  or  proceeding  be  commenced  by  any  person  other  than  the 
holder  of  this  mortgage  (except  an  action  to  foreclose  this  mortgage  or  to  collect 
the  debt  secured  hereby),  to  which  action  or  proceeding  the  holder  of  this  mortgage 
is  made  a  party,  or  in  which  it  becomes  necessary  to  defend  or  uphold  the  lien  of 
this  mortgage,  all  sums  paid  by  the  holder  of  this  mortgage  for  the  expense  of  any 
litigation  to  prosecute  or  defend  the  rights  and  lien  created  by  this  mortgage  (in- 
cluding reasonable  counsel  fees),  shall  be  paid  by  the  party  of  the  first  part,  together 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  and  any  suc^  sum 
and  the  interest  thereon  shall  be  a  lien  on  said  premises,  prior  to  any  right  or  title 
^to,  interest  in  or  claim  upon  said  premises  attaching  or  accruing  sitbeequent  to  the 
lien  of  this  mortgage,  and  shall  be  deemed  to  be  secured  by  this  mortgage  and  by 
the  bond  which  it  secures.  In  any  action  or  proceeding  to  foreclose  this  mortgage, 
or  to  recover  or  collect  the  debt  secured  thereby,  the  provisions  of  law  respecting 
the  recovery  of  costs,  disbursements  and  allowances  shall  prevail  unaffected  by  this 
covenant. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  signed  and  sealed  this 
instrument  the  day  and  year  first  above  written. 

In  the  presence  of 

(L.  S.) 

(L.  S.) 

( Acknowledgment) 


FORM  IfO.  47. 
Order  to  Pay  Proeeeds  of  AdTanees  Made  on  Mortgage  U<nder  a  Bnflding  Loan 

ContnMt 

To  tlie : 

Please  pay  to  the  order  of the  sum  of  $ out  of  the  advance 

numibered   ,  to  be  made  to  me  under  contract  between    and 

me.  dated ,  for  the  construction  of 

The  payment  of  this  order  by  you  shall  be  a  sufficient  receipt  for  the  amount 
therof,  and  when  i>aid  it  shall  be  charged  as  an  advance  to  me  on  my  bond  to 
given  to  secure  advances. 

Dated ,   

Accepted,  to  be  paid  out  of  advance  above  specified,  if  such  advance  becomes  due 
under  the  contract  above  mentioned.  This  acceptance  is  to  be  void  if  this  paper  is 
filed  or  recorded. 

Dated  
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FOBM  NO.  48. 

Certificate  of  Yendee  In  a  CoBTeyaMce  Made  Pending  a  Bnflding  Loan  Mortgage 

Antborliing  Fntnre  PaymeiitB  to  Be  Made  to  His  Chrantor,  the  Mortgagor. 

I,    residing  at   ,  do  hereby  certify  that  I  tock  title  to 

premises   ,  from  on ,  by  deed  dated  that  day  and 

recorded  on   ,  subject  to  the  full  amount  of  principal  of  a  $ 

mortgage  held  by  the 

I  further  certify  that  I  was  allowed  the  full  amdunt  of  $ ,  on  the  pur- 
chase price  and  that  I  have  no  defensea  or  ofTseta  to  said  mortgage,  even  though 
the  full  amount  of  the  principal  sum  had  not  been  advanced  at  the  date  of  the 
above  mentioned  conveyance;  and  I  recognize  and  declare  the  said  mortgage  made 

by    ,   to    ,  to   secure  the  sum   of  $ ,  bearing  dato 

,  and  recorded  in  the  office  of  the  register  of    County,  on 

,  to  be  a  valid  and  subsinting  lien  upon  said  premises  for  the  amount 

of  $ and  accrued  interest. 

I  make  this  certificate  for  t&e  purpose  of  inducing  to  make  its  final 

advance  payment  upon  the  mortgage  above  mentioned  and  hereby  authorize  said 

advance  to  be  made  to ,  my  grantor. 

(LS.) 

{ Acknowledgment ) 


FOBM  KO.  4t. 
Diseharge  of  Bnflding  Loan  Agreement 

of and do  hereby  certify  that  a  certain  build- 
ing loan  agreement  for  $ ,  dated  the ,  made  between  the  said 

parties,  and  affecting  premises  known  as   ,  which  agreement  was  duly 

filed  in  the  office  of  the  derk  of  the  county  of  on  the  ». . .  day 

of  ,  has  been  fully  performed,  and  said  and  do 

hereby  consent  and  agree  that  the  parties  to  said  agreement  are  hereby  mutually 
released  therefrom,  and  do  hereby  consent  and  direct  that  said  agreement  be 
cancelled  and  discharged  of  record. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and  seals,  the 
day  of ,  19 

In  presence  of: 

(LS.) 

(L.S.) 

(Acknowledgment) 


FORM  irO.  6#. 
Apportionment  of  Mortgage. 

Agreement,  made  this    day  of   ,  between    ,  a 

corporation  existing  under  the  laws  of  the  State  of ,  party  of  the  first 

part,  and ,  part. .  of  the  second  part,  witnesseth: 

That  whereas,  the  party  of  the  first  part  is  the  owner  and  holder  of  a  mortgage 
for   made  and  executed  by  said   ,  bearing  date   
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and  recorded ,  in  the county  register 's  office  in  liber 

of  mortgages  at  page  ,  and  upon  which  mortgage  it  is  hereby  certified 

and  declared  by  the  above  parties  of  the  first  and  second  parts  that  there  is  no3v 

due  the  sum  of  $ ,  together  with  interest  from  the   at  6% 

per  annum  and  which  mortgage  is  a  first  lien   on  lots  numbers    and 

on  the  map  of   ,  situated  in  the   of 

,  county, ;  and 

Whereas,  it  is  the  desire  of  the  parties  to  this  instrument  that  lot  number 

shall  be  subject  to  the  lien  of  said  mortgage  to  the  extent  of  $ only  with 

interest  at  6%  from   and  that  lot  number   shall  be  subject 

only  to  the  lien  of  the  said  mortgage  to  the  extent  of  $ only  with  interest 

from  the  day  of 

Now,  it  is  hereby  covenanted  and  agreed,  between  the  parties  hereto  in  considera- 
tion of  $1.00  by  each  party  paid  to  the  other  that  the  mortgage  above  mentioned 
shall  be  a  valid  first  lien  upon  lot  number  to  secure  the  payment  of  the  sum  of 

$ with  interest  from and  shall  also  be  a  lien  upon  lot  number 

to  secure  the  pa3anent  of  the  sum  of  $ ,  together  with  interest 

from ,  with  like  effect  as  though  two  separate  mortgages  of  $ 

each,  one  covering  lot  number ,  and  the  other  covering  lot  number , 

should  have  been  executed  and  delivered  in  place  of  the  above-mentioned  mortgage 
for  $ ,  hereinbefore  first  mentioned. 

And  it  is  covenanted  that  the  said  mortgage  hereinbefore  first  mentioned  shall 
stand  will  full  force  and  effect  and  unmodified,  except  as  hereinbefore  provided. 

In  presence  of: 


FORM  NO.  51. 
Assignment  of  Mortgage.     (With  Coyenant) 

Know  all  men  by  these  presents,  that   hereinafter  designated  as  the 

party  of  the  first  part,  for  and  in  consideration  of  the  sum  of dollars^ 

lawful  money  of  the  United  States,  to    in  hand  paid  by    . '. 

residing  hereinafter  designated  as  the  party  of  the  second  part,  at  or 

before  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 

acknowledged,  ha granted,  bargained,  sold,  assigned,  transferred  and  set  over, 

and  by  these  presents  do ... .  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto 
the  said  party  of  the  second  part,  a  certain  indenture  of  mortgage  given  to  secure 

payment  of  the  sum  of dollars  and  interest,  bearing  date  the 

day   of    nineteen    hundred   and    made    by    to 

and  recorded  in  the  office  of  the  register  of  the  county  of 

on  the day  of ,  1 ,  in  liber  of 

mortgages,  page and  covering  premises. 

Together  with  the  bond  or  obligation  described  in  said  mortgage,  and  the  moneys 
due  and  to  grow  due  thereon  with  the  interest,  to  have"  and  to  hold  the  same  to  the 
said  party  of  the  second  part,  and  to  the  successors,  personal  representatives  and 
assigns  of  the  said  party  of  the  second  part,  forever,  subject  only  to  the  proviso  in 
the  said  indenture  of  mortgage  mentioned.  And  the  said  party  of  the  first  part  does 
hereby  make,  constitute  and  appoint  the  said  party  of  the  second  part  the  true  and 
lawful  attorney,  irrevocable,  of  the  party  of  the  first  part,  in  the  name  of  the  party 
of  the  first  part,  or  otherwise,  but  at  the  proper  costs  and  charges  of  the  party  of 
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the  second  part,  to  haTe,  use  and  take  all  lawful  ways  and  means  for  the  recovery 
of  the  said  money  and  interest,  and  in  case  of  payment  to  discharge  the  same  as 
fully  as  the  party  of  the  first  part  might  or  could  do,  if  these  presents  were  not 
made. 

And  the  party  of  the  first  part  does  hereby  covenant  with  the  party  of  the  second 
part,  and  with  the  successors,  personal  representatives  and  assigns  of  the  party  of 
the  second  part,  that  there  is  now  owing  upon  said  mortgage,  without  offset  or 

defence  of  any  kind,  the  principal  sum  of dollars,  with  interest  thereon, 

at per  centum  per  annum  from ,  19 ... . 

In  witness  whereof,  the  said  party  of  the  first  part  hath  signed  and  sealed  this 
instrument  this day  of ,  19 ... . 

In  presence  of: 


.(L.  8.) 
.(L.  S.) 


( Acknowledgment ) 


FORM  NO.  52. 
Asslgmnent  of  Mortgage.    (Without  CoTonant) 

Know  all  men  by  these  presents,  that   hereinafter  designated  as  the 

party  of  the  first  part,  for  and  in  consideration  of  the  sum  of dollars, 

lawful  money  of  the  United  States,  to    in  hand  paid  by    

residing  at ,  hereinafter  designated  as  the  party  of  the  second  part,  at 

or  before  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  ha....  granted,  bargained,  sold,  assigned,  transferred  and  set  over, 
and  by  these  presents  do. . . .  grant,  bargain,  sell,  assign,  transfer  and  set  over  unto 

the  said  party  of  the  second  part, a  certain  indenture  of  mortgage  given 

to  secure  pajTnent  of  the  sum  of dollars  and  interest,  bearing  date  the 

day  of nineteen  hundred  and made  by 

to and recorded  in  the  office  of  the  register  of  the  county  of 

on  the    day  of    ,   1 .... ,  in  liber  of  mortgages, 

page and  covering  premises 

Together  with    the  bond   or  obligation  described   in   said   mortgage, 

and  the  moneys  due  and  to  grow  due  thereon  with  the  interest.  To  have  and  to  hold 
the  same  to  the  said  party  of  the  second  part,  and  to  the  successors,  personal  repre- 
sentatives and  assigns  of  the  said  party  of  the  second  part,  forever,  subject  only  to 
the  proviso  in  the  said  indenture  of  mortgage  mentioned.  And  the  said  party  of 
the  first  part  does  hereby  make,  constitute  and  appoint  the  said  party  of  the  second 
part  the  true  and  lawful  attorney,  irrevocable,  of  the  party  of  the  first  part,  in  the 
name  of  the  party  of  the  first  part,  or  otherwise,  but  at  the  proper  costs  and  charges 
of  the  party  of  the  second  part,  to  have,  use  and  take  all  lawful  ways  and  means  for 
the  recovery  of  the  said  money  and  interest,  and  in  case  of  payment  to  discharge 
the  same  as  fully  as  the  party  of  the  first  part  might  or  could  do,  if  these  presents 
were  not  made. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  signed  and  sealed  this 
instrument  this day  of ,  19 ... . 

In  the  presence  of :  /L^  g  \ 

(Acknowledgment )  (L.  S.) 
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^•■■'■^        ,  FORM  ICO.  M. 

Assigrnment  of  Mortgage  to  Joint  Tenants. 

Know  all  men  by  these  presents,  that a  corporation  organized  under 

the  laws  of  New  York,  party  of  the  first  part,  for  and  in  consideration  of  the  sum 

of  dollars,  lawful  money  of  the  Unitrid  States,  to  it  in  hand  paid  by 

hereinafter  designated  as  the  party  of  the  second  part,  at  or  before  the 

ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
has  granted,  bargained,  sold,  assigned,  transferred  and  set  over,  and  by  these 
presents  does  grant,  bargain,  sell,  assign,  transfer  and  set  over  to  the  said  party  of 

the  second  part, a  certain  indenture  of  mortgage  given  to  secure  payment 

of  the  sum  of dollars  and  interest,  bearing  date  the day  of 

one  thousand   hundred   made  by   to 

the  said  party  of  the  first  part, and recorded  in  the  office  of 

the  register  of  the  county  of  Westchester,  on  the day  of »!•••> 

in  liber   of  mortgages,  page    ,   which  said   mortgage  covers 

premises 

Together  with the  bond  or  obligation  described  in  said  mortgage,  and 

the  moneys  due  and  to  grow  due  thereon  with  the  interest.  To  have  and  to  hold  the 
same  to  the  said  party  of  the  second  part,  the  survivor  of  them  and  to  the  successors 
or  legal  representatives  of  such  survivor,  and  the  assigns  of  the  said  party  of  the 
second  part,  forever,  subject  only  to  the  proviso  in  the  said  indenture  of  mortgage 

mentioned ;  it  being  the  intention  that  the  survivor  of  said and 

shall  become  the  absolute  owner  of  said  bond  and  mortgage,  and  that  neither  the 

said nor  the  said shall  have  power  to  affect  the  right  of  the 

survivor  thereto. 

And  the  said  party  of  the  first  part  does  hereby  make,  constitute  and  appoint 
the  said  party  of  the  second  part  and  the  survivor  of  them  its  true  and  lawful 
attorney,  irrevocable,  in  the  name  of  the  said  party  of  the  first  part,  or  otherwise, 
but  at  the  proper  cost«  and  charges  of  the  said  party  of  the  second  part,  to  have, 
use  ai\d  take  all  lawful  ways  and  means  for  the  recovery  of  the  said  money  and 
interest,  and  in  case  of  payment  to  discharge  the  same  as  fully  as  the  said  party  of 
the  first  part  might  or  could  do,  if  these  presents  were  not  made. 

And  the  party  of  the  first  part,  for  itself  and  its  successors,  does  hereby  covenant 
with  the  party  of  the  second  part,  the  survivor  of  them  and  the  legal  representatives 
of  such  survivor,  and  the  assigns  of  the  party  of  the  second  part,  that  there  is  now 

owing  upon   said  mortgage,  without  offset  or  defense  of  any  kind  the 

principal   sum   of    dollars,   with   interest   thereon,    at    per 

centum  per  annum  from 190. . . . 

In  witness  whereof,  the  said  party  of  the  first  part  has  caused  its  corporate  seal 

to  be  affixed  to  these  presents  and  the  same  to  be  signed  by  its   and 

the day  of in  the  year  one  thousand  nine  hundred 

and ' 

( Acknowledgment) 
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FORM  NO.  H. 
Estoppel  Certificate  by  OwBer. 

The  undersigned,  owning  the  premises    covered  by  a  mortgage  for 

$ and  interest,  dated 19. . .,  and  recorded ,  19. . ., 

in  the  office  of  the  register  of  the  comity  of   in  liber   of 

mortgages  at  page which  mortgage  is  about  to  be  assigned  by 

the  holder  to hereby  certifies,  in  consideration  of  one  dollar  paid  and  to 

enable  said  assignment  to  be  made  and  accepted,  that  said  mortgage,  so  to  be 
assigned,  is  a  valid  lien  on  said  premises  for  the  full  amount  of  principal  and 

interest  due  thereon,  namely,  $ with  interest  at per  cent  per 

annum  from ,  19...,  and  that  there  are  no  defenses  or  offsets  to  said 

mortgage,  or  to  the  bond  which  it  secures. 

The  undersigned  further  certifies  that  all  the  other  provisions  of  said  bond  and 
mortgage  are  unmodified  and  in  force. 

Dated  the  day  of  ,  19 

Witness: 

(Acknowledgment) 


FORM  NO.  (6. 
Estoppel  Certificate  by  Lienor. 

The  undersigned,   holding  a    for   $ and   interest   on   the 

premises upon  which  a  mortgage  for  $ and  interest  is  about 

to  be  assigned  by the  holder,  to hereby  certifies,  in  considera- 
tion of  one  doUar  paid  and  to  enable  said  assignment  to  be  made  and  accepted,  that 
said  mortgage  so  to  be  assigned  is  prior  in  lien  for  the  full  amount  of  principal  and 

interest  due  thereon,  namely:  $ with  interest  at per  cent,  per 

annum  from ,  191 . . . .,  to  the  held  by  the  undersigned,  and 

that  there  are  no  defenses  or  offsets  to  said  mortgage,  so  to  be  assigned  so  far  as 
the  undersigned  is  concerned. 

Dated  the day  of ,  191. . . 

Witness : 

( Acknowledgment ) 


FORM  NO.  M. 
Extension  Agreement. 

Agreement,  made  the  day  of   one  thousand  nine  hundred 

and    between    hereinafter  designated  as  the  part . .    of  the 

first,  and hereinafter  designated  as  -part . .  of  the  second  part ; 

Witnesseth,  that  the  part . .  of  the  first  part,  the  holder  of  a  certain  bond  made 

by dated ,  19 .... ,  secured  by  a  mortgage  bearing  even  date 

therewith  and  recorded  in  the  office  of  the  register  of  the  county  of on 

,  19 .... ,  in  liber   of  mortgages,  page   ,  on  which 

bond  there  is  now  due  the  sum  of  $ with  interest  at    per 

centum  per  annum,  from ,  19. . . .,  in  consideration  of  one  dollar  paid  by 
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said  part. .  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  does 
hereby  extend  the  payment  of  the  principal  indebtedness  secured  by  said  bond  to  the 
day  of 

Provided  the  part.,  of  the  second  part  meanwhile  pays  interest  on  said  l)ond 
from  ,  19 ,  at  the  rate  of per  centum  per  annum,  semi- 
annually, on  the days  of and  in  each  year  and 

also  complies  with  all  the  other  terms  of  said  bond  and  mortgage  and  provided 
further  that  nothing  herein  contained  shall  in  anywise  impair  the  security  now 
held  for  said  debt;  and  the  part. .  of  the  second  part,  in  consideration  of  the  above 
extension  and  of  one  dollar  paid  by  said  part. .  of  the  first  part,  the  receipt  whereof 

is  hereby  acknowledged,  for heirs,  executors,  administrators  and  assigns, 

do . .  hereby  agree  to  this  extension  and  to  pay  the  said  principal  sum  and  interest 
as  above  set  forth  and  to  comply  with  the  other  terms  of  said  bond  and  mortgage. 

In  the  event  of  the  passage  after  the  date  hereof  of  any  law  of  the  State  of  New 
York,  deducting  from  the  value  of  land  for  the  purpose  of  taxation  any  lien 
thereon,  or  changing  in  any  way  the  laws  now  in  force  for  the  taxation  of  mortgages 
or  mortgage  debts  for  State  or  local  purposes,  or  the  manner  of  the  collection  of 
any  such  taxes,  so  as  to  affect  said  mortgage,  the  holder  of  said  mortgage,  and  of 
the  debt  which  it  secures,  shall  have  the  right  to  give  thirty  days '  written  notice  to 
the  owner  of  the  land  covered  by  said  mortgage  requiring  the  payment  of  the  mort- 
gage debt.  It  is  hereby  agreed  that  if  such  notice  be  given  the  said  debt  shall 
become  due,  payable  and  collectable  at  the  expiration  of  said  thirty  days. 

And  the  part . .  of  the  second  part  in  consideration  of  the  sum  of  one  dollar  paid 
in  order  to  obtain  this  extension  does  hereby  covenant  and  declare  to  the  part. .  of 
the  first  part  and  to  any  subsequent  holder  of  said  mortgage  that  said  mortgage  is  a 
valid  lien  on  the  premises  therein  described  for  the  full  amount  of  principal  and 

interest  due  thereon,   namely,  $ with  interest  at  the  rate  of 

per  centum  per  annum  from ,  19. . . .,  and  that  there  are  no  de- 
fences or  offsets  to  said  mortgage  nor  to  the  bond  which  it  secures,  but  all  the  pro- 
visions of  said  bond  and  mortgage  are  unmodified  and  in  force,  and  said  part. .  of 
the  second  part  makes  this  covenant  and  declaration  to  induce  any  subsequent 
holder  of  said  mortgage  to  purchase  the  same  in  reliance  thereon. 

The  part.,   of  the  second  part  represents  that  said    now  own.,   the 

premises  described  in  said  mortgage. 

And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal  sum  shall  become 
due  at  the  option  of  the  said  part . .  of  the  first  part  after  default  in  payment  of 
interest  for  thirty  days,  or  after  default  in  the  payment  of  any  tax  or  assessment 
for  thirty  days  or  immediately  upon  the  actual  or  threatened  demolition  or  removal 
of  any  building  erected  upon  the  premises  covered  by  said  mortgage,  or  if  for  any 
reason  it  shall  be  impossible  to  obtain  fire  insurance  on  the  premises  covered  by 
said  mortgage  from  the  fire  insurance  companies  lawfully  doing  business  in  the  State 
of  New  York. 

This  agreement  shall  bind  the  heirs,  executors,  administrators,  successors  and 
assigns  of  the  respective  parties. 

In  witness  whereof,  the  part. .  of  the  first  and  the  part. .  of  the  second  part  have 
signed  and  sealed  this  agreement  the  day  and  year  first  above  written. 

In  the  presence  of 

(L.8.) 

(L.S.) 

(Acknowledgment) 
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FORM  NO.  67. 
Consent  by  Subsequent  Lienor  to  Extension  Agreement. 

Agreement,  made  this   day  of   one  thoosand   

hundred    between    hereinafter  throughout  described  as  the 

party  of  the  first  part,  and hereinafter  throughout  described  as  the  party 

of  the  second  part,  witnesseth,  that 

Whereas,  the  party  of  the  second  part  is  now  the  owner  and  holder  of  a  certain 

mortgage  made  by to to  secure  the  payment  of  the  principal 

sum  of dollars,  and  interest,  dated and  duly  recorded  in  the 

office  of  the  register  of  the   county  of   on   in 

liber of  mortgages  at  page and  covering  premises 

And  whereas, the  present  owner. .  of  said  premises  ha. . . .  requested 

the  party  of  the  second  part  to  extend  the  time  of  pa3rment  of  said  mortgage  to 

the  day  of one  thousand   hundred    

and 

Whereas,  the  party  of  the  first  part  is  now  the  owner  and  holder  of  a  certain 

mortgage  given  to  secure  the  payment  of  the  principal  sum  of dollars, 

and  interest,  made  by -. . .  to dated and  duly  recorded 

in  said  register's  office,  on  in  Uber   of  mortgages  at  page 

covering   the   above-mentioned   premises,    ,   which   said   last 

mentioned  mortgage  is  subject  and  subordinate  in  lien,  to  the  mortgage  first  above 
mentioned. 

Now,  therefore,  the  party  of  the  first  part,  in  consideration  of  one  dollar  paid  to 
said  party  of  the  first  part  by  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  does  hereby  agree  with  said  party  of  the  second  part,  and 
consent,  that  said  party  of  the  second  part  may  enter  into  an  agreement  with  said 
owner. .   of  said  premises,  extending  the  time  of  payment  of  said  first  mentioned 

mortgage   as   aforesaid    without    prejudice   to   the   lien    of   said   first 

mentioned  mortgage. 

In  witness  whereof,  the  said  party  of  the  first  part  has signed 

and  sealed  these  presents the  day  and  year  first  above  written. 

In  the  presence  of 

(Acknowledgment)  • 


FORM  KO.  5S. 
Ownenliip  Agreement 

Agreement,  made  this day  of  one  thousand  nine  hundred 

and ,  between hereinafter  designated  as  the  party  of  the  first 

part  and hereinafter  designated  as  the  party  of  the  second  part,  wit- 

nesseth  that 

Whereas,  the  party  of  the  second  part  holds  a  certain  indenture  of  mortgage  and 

the  bond  which  it  secures  made  to by to  secure  the  principal 

eum  of dollars,  and  interest,  dated and recorded 

in  the  office  of  the  register  of  the  county  of  Westchester on 

eovering  premises and 
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Whereas,  the  party  of  the  first  part  has  an  interest  in  said  bond  and  mortgage,  to 
the  extent  only  as  hereinafter  set  forth,  and 

Whereas,  the  parties  hereto  desire  to  declare  the  terms  upon  which  said  bond  and 
mortgage  are  held  by  the  party  of  the  second  part, 

Now,  therefore,  the  parties  hereto  mntaaUy  certify  and  agree: 

First:  The  ownership  of  the  party  of  the  second  part  in  said  bond  and  mort- 
gage is  now  to  the  extent  of dollars  and  interest  thereon  at  the  rate  of 

per  centum  per  annum  from ,  19. . . .,  and  the  party  of  the 

first  part  is  the  owner  of  the  balance  of  said  mortgage  debt  remaining;  but  the 
ownership  of  the  party  of  the  second  part  is  superior  to  that  of  the  party  of  the 
first  part,  as  if  the  party  of  the  second  part  held  a  first  mortgage  for  said  sum  of 

dollars  and  interest  thereon  as  aforesaid,  and  the  party  of  the  first  part 

held  a  second  and  subordinate  mortgage  to  secure  the  interest  of  the  party  of  the 
first  part  in  said  mortgage  debt. 

Second. — The  party  of  the  second  part  is  authorized  to  collect  all  the  interest 
which  is  secured  by  said  bond  and  mortgage  and  shall  retain  therefrom  a  sum 
equal  to  the  interest  then  accrued  upon  the  share  of  said  bond  and  mortgage  owned 
by  the  party  of  the  second  part,  and  then  remit  to  the  party  of  the  first  part  any 
balance  of  interest' remaining. 

Third. — The  party  of  the  second  part  or  any  assignee  of  the  interest  of  the  party 
of  the  second  part  in  said  bond  and  mortgage  is  authorized  to  accept  payment  of 
said  mortgage  and  to  execute  the  proper  satisfaetion  therefor,  and  the  holder  so- 
satisfying  said  mortgage  shall  account  to  the  party  of  the  first  part  for  all  money 
received  in  excess  of  the  ownership  in  said  mortgage  of  said  party  of  the  second 
part  or  such  assignee. 

Fourth. — The  party  of  the  second  part  shall  have  all  the  rights  of  any  holder  of 
said  bond  and  mortgage  including  the  right  to  foreclose  the  same  and  to  receive  the 
proceeds  of  sale  from  the  referee,  but  the  party  of  the  first  part  shall  in  any  and 
every  event,  have  the  right  to  an  accounting  for  aU  money  received  by  the  party  of 
the  second  part  or  any  assignee  of  the  interest  of  the  party  of  the  second  part  in 
said  bond  and  mortgage  in  excess  of  the  ownership  of  the  party  of  the  second  part 
in  said  bond  and  mortgage.  In  case  of  foreclosure  the  party  of  the  second  part 
shall  be  under  no  obligation  to  protect  the  interests  of  the  party  of  the  first  part 
upon  a  sale  of  the  mortgaged  premises. 

Fifth. — ^All  rights  and  authority  given  to  the  party  of  the  second  part  under  this 
agreement  are  irrevocable  so  long  as  the  party  of  the  second  part,  or  any  assignee  of 
the  party  of  the  second  part  has  any  interest  in  said  bond  and  mortgage  and  shall 
pass  to  and  apply  to  the  party  of  the  second  part  and  to  any  assignee  of  the  interest 
of  the  party  of  the  second  part  in  said  bond  fuid  mortgage. 

Sixth. — The  interest  of  the  party  of  the  first  part  under  this  agreement  in  said 
bond  and  mortgage  or  mortgage  debt  is  not  assignable  as  against  the  party  of  the 
second  part  except  by  an  instrument  duly  executed  in  the  manner  required  for  the 
execution  of  a  deed  of  real  property  and  endorsed  upon  or  attached  to  this  instru- 
ment; no  assignee  of  the  interest  of  the  party  of  the  first  part  in  said  bond  and 
mortgage  shall  have  any  rights  under  this  agreement,  nor  be  entitled  to  any  pay- 
ment thereunder  until  such  assignment  shall  have  been  exhibited  to  the  party  of  the 
second  part,  and  a  copy  thereof  shall  have  been  filed  with  the  party  of  the  second 
part,  and  the  receipt  of  such  copy  shall  have  been  noted  by  the  party  of  the  second 
part  on  this  agreement.  Whenever  the  proceeds  of  the  ownership  of  the  party  of 
the  first  part  in  said  bond  and  mortgage  shall  be  paid  to  the  holder  of  this  agree- 
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xnent,  it,  and  all  assignments  thereof  shall  be  surrendered  to  the  party  of  the  seeond 
part.  The  interest  of  the  party  of  the  second  part  is  assignable  to  any  person  or 
corporation,  without  liability  on  the  part  of  the  party  of  the  second  part,  but  the 
interest  of  any  such  assignee,  shall  be  subject  to  this  agreement. 

Seventh. — This  agreement  diall  be  binding  upon  and  inure  to  the  benefit  of  the 
successors,  legal  representatiyes  and  assigns  of  the  parties  hereto. 

In  witness  whereof,  the  said  parties  have  signed  and  sealed  these  presents,  the  day 
and  year  first  above  written. 

In  the  presence  of: 

(  Asknowledgments. ) 


FORM  NO.  M. 
Release  of  Part  of  Mortgaged  Premlsefu     (IndlTldnal  Form.) 

This  indenture,  made  the day  of in  the  year  nineteen  hun- 
dred and ,  between hereinaiter  designated  as  the  party  of  the 

first  part,  and  hereinafter  designated  as  the  party  of  the  second  part: 

Whereas, «by  indenture  of  mortgage,  bearing  date  the  day 

of hundred ,  given  to  secure  the  payment  of dol- 
lars and  interest,  recorded  in  the  office  of  the  register  of  the  county  of 

in  liber    of  mortgages,  page    on  the   day  of 

1 ,  for  the  consideration  therein  mentioned  and  to  secure  the  pay- 
ment of  the  money  therein  specified,  did  convey  certain  lands  and  toiements,  of 
which  the  lands  hereinafter  described  are  part,  unto 

And  whereas,  the  said  party  of  the  first  part,  at  the  request  of  the  said  party 
of  the  second  part,  hath  agreed  to  give  up  and  surrender  the  lands  hereinafter  de- 
scribed unto  the  said  party  of  the  sec<yid  part,  and  to  hold  and  retain  the  residue 
of  the  mortgaged  lands  as  security  for  the  money  remaining  due  on  the  said  mort- 
gage: 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  in  pursuance 

of  the  said  agreement,  and  in  consideration  of dollars  to duly 

paid  at  the  time  of  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  released,  quit-claimed,  and  set-over,  and  by  these 
presents  doth  grant,  release,  quit-claim  and  set-over  unto  the  said  party  of  the  second 
part,  all  that  part 

Together  with  the  hereditaments  and  apptirtenances  thereunto  belonging,  and  all 
the  right,  title,  and  interest  of  the  said  party  of  the  first  part,  of,  in  and  to  the 
same,  to  the  intent  that  the  lands  hereby  conveyed  may  be  discharged  from  the  said 
mortgage,  and  that  the  rest  of  the  lands  in  the  said  mortgage  specified  may  remain 
to  the  said  party  of  the  first  part  as  heretofore. 

To  have  and  to  hold  tlie  lands  and  premises  hereby  released  and  conveyed  to  the 
said  party  of  the  second  part,  and  the  heirs,  successors  and  assigns  of  the  party  of 
the  second  part,  to  their  own  proper  use,  benefit  and  behoof  forever,  free,  clear,  and 
discharged  of  and  from  all  lien  and  claim  under  and  by  virtue  of  mortgage  afore- 
said. 

In  witness  whereof,  the  said  party  of  the  first  part  has  signed  and  sealed  this  in- 
strument the  day  and  year  first  above  written. 

( Acknowledgment ) 
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FOBIM  KG.  M. 

Belease  of  P«rt  of  Mortg»8red  Premises.    (CorpontioB  Font.) 

This  indenture,  made  the day  of in  the  year  nineteen  hun- 
dred and   ,  between   a  corporation  organized  under  the  laws 

of  the  State  of  New  York,  hereinafter  designated  as  the  party  of  the  first  part, 
and hereina»fter  designated  as  the  party  of  the  second  part: 

Whereas, by  indenture  of  mortgage,  bearing  date  the day 

of hundred  given  to  secure  the  payment  of  dol- 
lars and  interest,  recorded  in  the  office  of  the  register  of  the  county  of  

in    liber    of   mortgagee,    page    on    the    day   of 

1 .... ,  for  the  consideration  therein  mentioned,  and  to  secure  the  pay- 
ment of  the  money  therein  specified,  did  convey  certain  lands  and  tenements,  of 
which  the  lands  hereinafter  described  are  part,  unto  

And  whereas,  the  said  party  of  the  first  part,  at  the  request  of  the  said  party  of 
the  second  part,  hath  agreed  to  give  up  and  surrender  the  lands  hereinafter  de- 
scribed unto  the  said  party  of  the  second  part,  and  to  hold  and  retain  the  residue 
of  the  mortgaged  lands  as  security  for  the  money  remaining  due  on  the  said  mort- 
gage: 

Now  this  indenture  witnesseth,  that  the  said  party  of  the  first  part,  in  pursiuince 

of  the  said  agreement,  and  in  consideration  of dollars,  to  it  duly  paid 

at  the  time  of  the  ensealing  and  deliveiy  of  the^^e  presents,  the  receipt  whereof  is 
hereby  acknowledged,  hath  granted,  released,  quit-claimed,  ^nd  set-over,  and  by 
these  presents  doth  grant,  release,  quit-claim  and  set-over  unto  the  said  party 
of  the  seoond  part,  all  that  pai*t 

Together  with  the  hereditaments  and  appurtenances  thereunto  belonging,  and  all 
the  right,  title,  and  interest  of  the  said  party  of  the  first  part,  of,  in  and  to  the  same, 
to  the  intent  that  the  lands  hereby  conveyed  may  be  discharged  from  the  said 
mortgage,  and  that  the  rest  of  the  lands  in  jthe  said  mortgage  specified  may  remain 
to  the  said  party  of  the  first  part  as  heretofore. 

To  have  and  to  hold  the  lands  and  premises  hereby  released  and  conveyed  to  the 
said  party  of  the  second  part,  and  the  heirs,  successors  and  assigns  of  the  party  o^ 
the  second  part,  to  their  own  proper  use,  benefit  and  behoof  forever,  free,  clear,  and 
discharged  of  and  from  all  lien  and  claim  under  and  by  virtue  of  the  indenture  of 
inortgage  aforesaid. 

In  witness  whereof,  the  said  party  of  the  first  part  haa  caused  its  official  seal  to 

be  hereunto  affixed   and  these  presents  to  be  signed  by  its   

the  day and  year  first  above  written. 

( Acknowledgment ) 


FORM  NO.  6L 
ShtbordlaaHoii  AgrreemeBt. 

Agreement,  made  the day  of nineteen  hundred  and , 

between    hereinafter   designated   as   the  party   of    the   first   part,   and 

hereinafter  designated  as  the  party  of  the  second  part: 

Witnesseth,  that  whereas  the  said  party  of  the  first  part  now  owns  and  hold«  a 

certain  mortgage  and  the  bond  in  said  mortgage  mentioned,  made  by to 

to  secure  the  principal  sum  of    dollars  and  interest,  and 

dated    1 ,  which  said  mortgage  was  recorded   in  the  office  of  the 
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register  of  the  county  of   on   1 ,  in  liber   of 

mortgages  at  page   ,  and  covers  the  premises  hereinafter  naentioned,  and 

Whereas,  the  present  owner  of  the   premises  hereinafter  mentioned    

about  to  execute  and  deliver  to  said  party  of  the  second  part,  a  bond  and  mortgage 

to  secure  the  principal  sum  of   dollars,  and  interest,  dated   , 

19 ,' and  covering  premises    and  more  fully  described   in   said  last 

mentioned  mortgage,  and 

Whereas  said   party  of   the   Hecond   part  ha ... .    refused  to   make  said   loan  of 

dollars  unless  said  first  mentioned  mortgage  is  subordinated  in  lien,  to 

the  lien  of  said  mortgage  about  to  be  made  to  the  party  of  the  second  part,  and 
to  all  advances  heretofore  made,  or  which  hereafter  may  be  made  to  the  extent  of 
the  last  mentioned  amount. 

Now,  therefore,  in  consideration  of  the  premises  and  to  induce  said  party  of  the 
second  part  to  make  said  loan,  and  of  one  dollar  paid  to  said  party  of  the  first 
part  by  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
the  said  party  of  the  first  part  hereby  covenants  and  agrees  with  said  party  oi  the 
second  part,  that  said  mortgage  held  by  said  party  of  the  first  part  is  and  sliall 
continue  to  be  subject  and  subordinate   in  lien,  to  the  lien  of  said  mortgage  for 

dollars  about  to  be  made  to  the  party  of  the  second  part  hereto,  and  to 

all  advances  heretofore  made  or  whicJi  hereafter  may  be  made  to  the  extent  of  the 
last  mentioned  amount  on  the  security  of  said  mortgage  secondly  above  described, 
and  all  such  advances  may  be  made  without  notice  to  the  party  of  the  first  part. 

This  agreement  shall  be  binding  on,  and  enure  to  the  benefit  of  the  respective  heirs, 
personal  representatives,  successors  and  assigns  of  the  parties  hereto. 

In  witness  whereof,  the  said  party  of  the  first  part  has    signed  and 

sealed  these  presents  the  day  and  year  first  above  written. 

In  the  presence  of: 

( Acknowledgment) 


FORM  NO.  es. 
Mortgage  Spreading  Agreement. 

Agreement,  made  this  day  of  ,  between  resid- 
ing at   and    his  wife,  hereinafter  referred  to  as  parties  of 

the  first  part,  and    residing   at    hereinafter  referred  to  as 

party  of  the  second  part,  witnesseth: 

Whereas,  heretofore   executed  and  delivered  to    a  certain 

bond  for  $ ,  secured  by  a  certain  mortgage  both  dated    and 

which  said  mortgage  was  recorded  in   the  office  of  the    of  the  county 

of   ,  on    in  liber   of  mortgages,  page 

and  which  said  mortgage  now  covers  and  is  a  lien  upon  the  premises  described  as 
follows  : 

(Here  insert  a  proper  description  of  the  premises  now  covered  by  the  mortgage, 
which  will  be  the  original  premises  less  the  amount  released.) 

Whereas,  the  said  bond  and  mortgage  have  been  assigned  to  and  are  now  owned 
by  the  party  of  the  second  part  which  assignment  was  duly  recorded  in  the  said 
office  on  the  day  of  in  liber  of  mort- 
gages, page   ,  and 

Whereas,  the  said  parties  of  the  first  part  are  now  the  owners  of  the  premises 
hereinabove  described  subject  to  said  mortgage,  and  are  also  l^e  owners  of  the 
adjoining  premises  next  herein  described,  and 
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Whereas,  the  parties  hereto  desire  to  extend  and  imipose  the  lien  of  the  aforesaid 
mortgage  upon  the  premises  hereinafter  described  for  the  purpose  of  further  secur- 
ing the  principal  indebtedness  which  is,  or  under  any  contingency  may  be,  secured 
by  the  mortgage  hereinabove  mentioned. 

Now  therefore,  in  consideration  of  the  premises  and  of  $1  paid  by  each  party  to 
the  other,  the  receipt  whereof  is  hereby  acknowledged  and  for  the  better  and' further 
securing  the  payment  of  the  sum  of  money  mentionM  in.  the  aforesaid  bond  or 
obligation,  and  said  mortgage  with  the  interest  thereon,  the  party  of  the  first  part 

does  hereby  grant  and  release  imto  the  party  of  the  second  part and 

assigns,  forever,  all   

(Here  insert  a  description  of  the  new  premises  to  be  covered  by  the  mortgage.) 

Together  with  the  appurtenances  and  all  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  last  mentioned  premises  to  have  and  to  hold  the  above 
granted  premises  unto  the  party  of  the  second  part,  his  heirs  and  assigns  forever, 
provided  always  that  if  the  party  of  the  first  part,  his  executors,  administrators  or 
assigns  shall  pay  unto  the  party  of  the  second  part,  his  executors,  administrators 
or  aesigna  the  sum  of  money  mentioned  in  the  above  described  bond  or  obligation 
with  the  interest  thereon  at  the  time  or  in  the  manners  mentioned  in  the  said  bond 
or  obligation,  and  shall  keep  and  perform  all  of  the  covenants  in  said  bond  and 
mortgage,  that  then  these  presents  and  the  estate  hereby  granted,  shall  cease,  de- 
termine and  be  void,  otherwise  to  remain  in  full  force  and  efl'ect: 

It  is  hereby  expressly  understood  and  agreed  that  the  premises  hereinabove  last 
described  are  and  shall  continue  to  be  subject  to  the  lien  of  the  mortgage  above 
first  mentioned  in  the  same  manner  and  to  the  same  effect  as  though  the  said  prem- 
ises had  been  originally  included  in  the  description  of  the  premises  in  said  first 
mentioned  mortgage. 

The  parties  hereto  certify  tbat  this  instrument  secures  and  is  intended  to  secure 
the  same  indebtedness  only  which  is  secured  by  the  bond  and  mortgage  hereinabove 
first  mentioned  and  secures  no  further  or  other  indebtedness. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

(To  be  duly  signed  and  acknowledged.) 


FORM  NO.  6t. 
Certificftte  of  Consent  of  Stockholders. 

a  corporation   organized  under  the   laws  of  the  State  oif  New  York,    , 

its president,  and its secretary,  do  hereby  certify 

under  the  seal  of  said  corporation,  that  the  holders  of  more  than  two-thirds  of  its 

capital  stock  have  consented  in  writing  to  the  borrowing  from   of  the 

Bum   of    dollars,   and  the  execution   and   delivery  by  said  corporation 

of  its  bond  for  the  repayment  of  said  sum  with  interest,  and  a  mort- 
gage to  secure  th^  same  covering  the  premises  mentioned  or  described  below;  and 
that  said  bond  and  mortgage  may  contain  such  terms  of  payment  and  clauses  as  the 
oflBcers  executing  the  same  may  deem  proper. 

The  premises  to  be  covered  by  said  mortgage  are 
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In  witness  whereaf,  said  corporation  has  hereunto  caused  ite  corporate  seal  to 

be  affixed  and  its    president  and    secretary  have  hereunto 

subscribed  their  names,  this day  of ,  19 

,  President. 

,  Secretary. 

(Seal) 

State  of  New  York,  ) 

County  of  J    ®*  * 

On  this day  of ,  19 .... ,  before  me  personally  came 

and  ;  to  me  known  to  "be  the  persons  described  in  and  who  executed  the 

foregoing  instrument,  and  ackno>wledged  that  they  executed  the  same;   and  they 

being  by  me  severally  duly  sworn,  did  depose  and  say  that  said resides 

in    ;   and  that  said    resides  in    ;   that  they  are 

the president  and  secretary  respectively,  of   the 

corporation  described  in  and  which  executed  the  foregoing  instrument;  that  they 
knew  ibe  seal  of  said  corporation;   that  the  seal  affixed  to  said  instrument  was 

suiob  corporate  seal ;  that  it  was  so  affixed  by  order  of  the  board  of of 

said  corporation,  and  that  they  signed  their  names  thereto  by  like  order. 


FORM  KO.  M. 
ConseBt  of  Stoekliolders. 


State  of  New  York, 


County  of j     ^'' 

We,  the  undersigned,  stockholders  of   a  corporation  organized  under 

the  laws  of  the  State  of  New  York,  each  holding  and  owning  the  numiber  of  shares 
of  its  stock  set  forth  after  our  respective  names,  and  together  owning  and  holding 
more  than  two-thirds  of  the  capital  stock  of  said  corporation,  do  hereby  consent: 

That  said  corporation  borrow  from the  sum  of dollars  and 

execute  and  deliver  to  said its  bond  for  the  repayment  of  said  sum  on 

(or  before)  the 10 ,  with  interest  meanwhile  at  the  rate  of 

per  cent,  per  annum,  payable  semi-annually. 

That  said  company  execute  a  mortgage  covering  the  property  owned  by  it  known 
as 

Said  bond  and  mortgage  may  contain  such  terms  of  payment  and  clauses  as  the 
officers  of  said  corporation  executing  the  same  may  deem  proper. 

Dated ,  19 

,    owning shares. 


FORM  ICO.  «&. 
Secretary's  Certificate. 

I,   secretary  of   do  hereby  certify,  that  the  capital  stock 

of  said  corporation  consists  of   shares;  that  according  to  the  books  of 

said  corporation,  the  persons  who  have  executed  the  consent  to  mortgage,  dated 
,  19 ,  are  holders  of  the  number  of  shares  set  apposite  their  respec- 
tive names,  and  together  are  the  holders  of  more  than  twt>-thirds  of  the  capital 
stock  of  said  corporation. 
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I  further  certify  that  the  amount  of  capital  specified  in  the  certificate  of  incor- 
poration of  said  corporation  as  the  amount  of  capital  with  which  it  was  to  begin 
business  has  been  duly  paid  in,  and  that  all  taxes  due  from  said  corporation  to  the 
State  or have  been  duly  paid. 

I  further  certify  that  at  a  meeting  of  the  directors  of  said  corporation^  duly 

called,  held  at  its  office  in  the on ,  19. . . . ,  at  which  a  quorum 

was  present,  the  following  resolutions  were  unanimously  adopted: 

"  Resolved,  That  this  corporation  borrow  from   or  any  other  person 

or  corporation (on  building  loan )  the  sum  of dollars,  which 

sum  is  needed  for  the  transaction  of  the  business  of  this  corporation,  and  execute 
and  deliver  its  bond  for  the  payment  of  said  sum  with  interest  thereon. 

Said  bond  shall  be  secured  by  a  mortgage  covering  the  premises  hereinafter  men- 
tioned or  described,  and  said  bond  and  mortgage  shall  contain  such  clauses,  terms 
and  time  of  payment  as  the  officers  of  this  corporation  who  execute  t^e  same  may 
deem  proper;  and  be  it  further 

Resolved,  That  the   president  and   secretary,  or  any  two 

officers  of  this  corporation,  be  authorized  to  execute  said  bond  and  mortgage^ 
the  usual  certificate  as  to  consent  of  stockholders,  and  any  other  instru- 
ments necessary  in  connection  with  such  loan,  and  to  afiix  the  corporate  seal  of  this 
corporation  thereto." 

The  premises  to  be  covered  by  said  mortgage  are 

Dated  ,  10 

(Seal) 


SPECIAL  FORMS  OF  CLAUSES  IN  BONDS  AND 
MORTGAGES. 

FORM  NO.  66. 
Cfnaranty  of  Payment  ob  Bond. 

For  value  received,  I,  the  undersigned ,  do  hereby  for  myself,  my  heirs, 

executors  and  administrators,  guarantee  unto ,  his  executors,  administra- 
tors and  assigns,  the  payment  of  the  indebtedness  of   dollars,  secured 

by  the  within  bond,  together  Avith  the  interest  thereon  as  in  said  bond  provided, 
and  I  do  hereby  waive  notice  of  default  of  any  such  payment. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this   day 

of ,  19 

In  presence  of: 

(Usual  acknowledgment.) 


FORM  NO.  •?. 
Purchase  Money  Mortgage  Clause. 

Said  premises  being  the  same  as  those  conveyed  to  the  party  of  the  first  part  by 

the  party  of  the  second  part  hereto,  by  deed  dated ,  19 ,  and  delivered 

simultaneously  herewith,  this  mortgage  being  given  to  secure  a  portion  of  the  con- 
sideration named  in  said  deed. 
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FORM  NO.  iS. 
Second  MoHgmge  CUmse. 

This  mortgage  is  subject  and  subordinate  to mortgage  given  to  secure 

$ and  interest,  now  a  prior  lien  on  said  premieeB. 

And  it  is  hereby  expressly  agreed  that  should  any  default  be  made  in  the  pay- 
ment of  the  interest  on  said  prior  mortgage,  and  should  such  interest  remain  un- 
paid and  in  arrears  for  the  spcu^  of  ten  days,  or  should  any  suit  be  commenced  to 
foreclose  said  prior  mortgage,  then  the  amount  secured  by  this  mortgage  and  the 
accompanying  bond  shall  become  and  be  due  and  payable  at  any  time  thereafter 
at  the  option  of  the  owner  or  holder  of  this  mortgage. 

And  it  is  hereby  further  expressly  agreed  that  should  any  default  be  made  in 
the  payment  of  the  interest  on  said  prior  mortgage,  the  holder  of  this  mortgage 
may  pay  such  interest,  and  the  amount  so  paid  with  legal  interest  thereon  from 
the  time  of  such  payment,  may  be  added  to  the  indebtedness  secured  by  this  mort- 
gage and  the  accompanying  bond,  and  shall  be  deemed  to  be  secured  by  this  mort- 
gage and  said  bond,  and  may  be  collected  thereunder. 


FORM  NO.  69. 
Lifting  Clanse  for  Second  Mortgmge. 

It  is  hereby  expressly  agreed  that  any  owner  of  the  above  described  premises  may 
pay  off  (and  discharge  of  record)  the  said  first  mortgage,  and  place  on  said  prem- 
ises a  new  first  mortgage  for  an  amount  not  greater  than  $ ,  and  to  bear 

interest  at  a  rate  not  greater  than    per  cent,  per  annum,  and  to  fall 

due  not  later  than   ,  19 and  if  such  new  first  mortgage  be  placed 

on  said  premises,  then  the  holder  of  this  mortprage  will  continue  to  hold  this  mort- 
gage as  a  second  mortgaj?e  subject  and  subordinate  in  licr.  to  the  lien  of  such  new 
first  mortgage. 


FORM  NO.  70. 
RestrictlTe  Coyenants. 

1.  Hie  party  of  the  second  part  covenants  and  agrees  that  the  said  plot  shall  not 
be  used  except  for  residential  purposes;  that  he  will  not  erect,  carry  on,  mointain, 
suffer  or  permit  on  the  said  plot  or  upon  any  part  thereof,  any  brewery,  distillery, 
dram  shop,  saloon  or  other  place  for  the  nmnufacture  or  sale  of  intoxicating  liquors, 
nor  any  dangerous,  offensive  or  noxious  trade,  business  or  occupation  nor  any  nuis- 
ance whatever;  nor  any  trading  or  maniifaoturing  business,  trade  or  occupation. 

2.  No  residence  shall  be  erected  upon  said  plot  or  upon  any  part  thereof  which 

shall  cost  less  than  the  sum  of  $ exclusive  of  furniture  and  fixtures,  nor 

shall  any  stable  be  erected   or  maintadned  thereon  costing  less  than  the  sum  of 

$ and  the  necessary  outbuildings  shall  be  inoffensively  located  and  sightly; 

nor  shall  more  than  one  residence  be  erected  on  said  plot;  nor  shall  any  building 
in  the  nature  or  character  of  a  tenement  house  be  erected  or  maintained  thereon; 
nor  shall  said  plot  be  subdivided  or  sold  except  as  a  whole. 

3.  No  residence  shall  be  erected  on  said  plot  within feet  of  any  of  the 

roads  or  roadways  referred  to  in  the  dth  special  covenant  herein  within  said  tract 
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nor  within feet  of  any  side  or  rear  line  of  said  plot,  and  no  stable  shall 

be  erected  within feet  oi  any  such  road  or  roadway  nor  within 

feet  of  any  then  existing  residence  or  an  adjoining  plot,  except  that  in  oase  any 
such  side  or  rear  line  of  said  plot  shall  also  be  a  part  of  any  outside  boundary  line 
of  said  tract,  then  the  restrictions  in  this  paragraph  contained  shall  not  be  applied 
with  reference  thereto. 

4.  The  said  plot,  together  with  the  buildings,  stables,  bams,  outbuildings,  cess- 
pools and  private  drains  thereon  or  therein  shall  be  kept  in  wholesome,  healthful 
and  sanitary  condition  by  the  party  of  the  second  part,  and  in  the  event  that  he 

shall  fail  to  keep  the  said  premises  in  such  condition,  the  said ,  the  party 

of  the  third  part,  by  its  duly  authorized  agents,  may  enter  upon  said  plot  and  put 
the  said  premises  into  wholesome,  healthful  and  sanitary  condition,  and  the  reason- 
able expenses  incurred  by  it  in  so  doing  shall  be  a  oharge  against  the  party  oi  the 
second  part  and  the  party  of  the  second  part  hereby  covenants  and  agrees  to  pay 
the  same  to  the  said  party  of  the  third  part  on  demand. 

5.  It  is  further  mutually  covenanted  and  agreed  that  for  the  purpose  of  protecting 
the  water  supply  and  drainage  systems  upon  said  tract,  the  party  of  the  third  part 
may  determine  upon  the  location  and  character  of  all  oess-pools  and  drains  upon 
the  said  plot,  and  the  party  of  the  second  part  shall  not  construct  or  maintain  any 
oess-pool  or  drain  except  at  the  place  or  places  and  of  the  charaoter  determined 
upon  by  the  party  of  the  third  part. 

6.  The  party  of  the  second  part  grants  to  the  party  of  the  third  part,  its  succes- 
sors and  assigns,  the  right  and  privilege  oi  entering  upon  the  said  plot  or  upon  any 
part  thereof  at  any  and  all  reasonable  times  and  in  any  reasonable  manner,  for  the 
purpose  of  laying,  constructing,  removing  and  maintaining  sewers,  culverts,  pipes 
or  drains,  together  with  the  usual  and  necessary  appliances  connected  therewith 
which  form  a  part  of  any  drainage  system  which  the  party  of  the  third  part  may 
at  any  time  desire  to  install  in  or  upon  said  tract  or  in  or  upon  any  part  thereof, 
and  the  party  of  the  first  part  hereby  granted  to  the  party  of  the  third  part  the 
same  right  and  privilege  with  respect  to  plots  or  portions  of  said  tract  owned  by 
it.  But  upon  exercising  any  of  the  rights  or  privil^es  granted  in  this  paragraph, 
the  party  of  the  third  part  covenants  and  agrees  to  restore  at  its  own  charges  the 
said  plot  or  plots  to  as  good  a  condition  as  said  plot  or  plots  were  in  immediately 
prior  thereto;  the  presence  of  said  sewers,  culverts,  pipes  or  drains  excepted. 

The  party  of  the  second  part  hereby  granted  to  the  party  of  the  first  part;  its  suc- 
cessors and  assigns  the  right  and  privilege  of  entering  upon  the  said  plot  or  upon 
any  part  thereof  at  any  and  all  reasonable  times  and  in  any  reasonable  manner, 
for  the  purpose  of  laying,  constructing,  altering,  removing  and  maintaining  any 
water,  gas,  steam,,  electric  or  other  pipes  or  conduits  and  any  poles,  wires  and  lines, 
together  with  the  usual  and  necessary  appurtenances  and  accessories  therefor  wiiioli 
form  or  may  form  a  part  of  any  heating,  lighting,  water  supply,  or  any  similar 
system  which  the  said  party  of  the  first  part  has  heretofore  installed  or  which  it 
may  at  any  time  hereafter  desire  to  lay,  construct,  erect,  alter,  remove  or  maintain 
in  or  upon  said  tract  or  in  or  upon  said  plot  or  any  part  thereof.  But  upon  exer- 
cising any  of  the  said  rights  or  privileges,  the  party  of  the  first  part  covenants  and 
agrees  to  restore  at  its  own  charges  the  said  plot  to  as  good  a  condition  as  the  said 
plot  was  in  immediately  prior  thereto,  the  presence  of  said  pipes,  conduits,  lines, 
poles  and  wires  with  their  appurtenances  alone  excepted. 

7.  The  party  of  the  first  part  covenants  and  agrees  that  it  will  not  convey  or 
dispose  of  any  portion  of  the  said  tract  or  of  any  interest  therein  except  by  deeds 
containing  restrictive   covenants   substantially  equivalent  to   the  covenants   herein 
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contained,  and  that  except  as  hereinafter  provided,  it  will  not  use  or  permit  to  be 
used  said  tract  or  any  portion  or  plot  of  the  said  tract,  which  at  any  time  may  re- 
main or  come  into  its  possession,  for  any  purpose  or  in  any  manner  prohibited  to 
the  party  of  the  second  part  herein  with  respect  to  said  plot,  except  that  the  words 
'^or  shall  said  plot  be  subdivided  or  sold  except  as  a  whole"  which  words  constitute 
the  last  clause  of  Special  Covenant  No.  2,  shall  not  apply  to  the  party  of  the  first 
part  with  respect  to  any  portion  of  said  tract  or  to  any  plot  ovmed  by  it.  But  it 
IS  expressly  covenanted  and  agreed  that  the  party  of  the  first  part  may  construct, 
operate  and  maintain  electric  light  plants,  central  heating  stations,  club  houses, 
casinos,  stables  and  similar  improvements  upon  portions  of  said  tract  reserved  for 
that  purpose  and  may  grant  to  other  persons  or  corporations  the  right  so  to  do,  pro- 
vided the  said  operations  are  conducted  in  such  manner  that  no  nuisance  is  hereby 
created. 

8.  The  party  of  the  third  part  covenants  and  agrees  that  it  will  keep  open  and 
maintain  as  private  roads  and  keep  in  good  repair  the  roads  and  roadways  now  laid 

out  in  said  tract  as  shown  upon  a  map  of  said  tract  dated  the   day  of 

,  and   filed   in   the  office  of  the  register  of    county  on   the 

day  of   ,  until  with  the  consent  of  3-4  of  the  whole  board 

of   of  said   ,  the  same  shall  be  dedicated  to  and  accepted  by 

the of   ,  or  its  successors,  as  public  roads,  or  until  the  said 

roads  shall  be  otherwise  acquired  by  the  said ,  or  its  successors,  and  the 

party  of  the  third  part  further  covenants  and  agrees  to  maintain  and  keep  in  good 
repair  and  condition  the  parks,  ponds,  bridges,  culverts,  water-courses  and  drains 
which  form  a  part  of  the  general  improvements  and  systems  on  said  tract,  and  the 
parfy  of  the  second  part  covenants  and  agrees  to  pay  a  proportion  of  the  reason- 
able cost  of  such  maintenance  and  repair,  including  the  reasonable  cost  of  main- 
taining, repairing  and  lighting  of  said  roa^s  and  roadways  so  long  as  they  are  main- 
tained as  private  roads  by  the  party  of  the  third  part  as  aforesaid,  equal  to  the 
proportion  the  assessed  value  of  said  plot  with  its  improvements  bears  to  the  total 
assessed  taxable  value  of  said  tract. 

9.  The  party  of  the  second  part  hereby  grants  a  first  right  or  option  to  the  party 
of  the  first  part  to  purchase  said  plot  upon  the  same  terms  and  conditions  as  may 
be  offered  in  good  faith  by  a  responsible  purchaser,  and  at  which  he  shall  offer  the 
said  plot  to  said  proposed  purchaser,  which  said  option  shall  continue  for  a  term 
of  30  days  after  the  said  party  of  the  second  part  shall  have  given  notice  in  writing 
to  the  party  of  the  first  part  stating  the  name  and  address  of  the  proposed  purchaser 
and  the  terms  and  conditions  offered  in  good  faith  by  said  purohaAer  and  that,  sub- 
ject to  the  rights  of  the  party  oi  the  first  part  under  the  above  granted  option^  said 
plot  will  be  sold  to  said  purchaser  on  said  terms.  But  the  option  herein  granted 
shall  not  be  construed  to  apply  to  any  sale  or  conveyance  of  said  plot  by  the  party 
of  the  second  part  to  any  member  or  members  of  his  immediate  family  nor  to  any 
mortgage  thereof. 

10.  It  is  further  mutually  covenanted  and  agreed  that  the  special  restrictive  coven- 
ants herein  shall  not  be  enforcible,  personally  for  damages  against  the  parties 
hereto,  their  heirs,  successors  or  assigns  unless  he  or  they  be  the  owner  or  owners 
of  the  said  plot  or  of  the  said  tract  or  of  some  part  therecxf,  with  respect  to  which 
any  of  the  said  covenants  have  been  broken  or  with  respect  to  which  the  said  coven- 
ante  are  threatened  or  attempted  to  be  broken,  at  the  time  of  any  such  breach  or 
threatened  or  attempted  breach  of  said  covenants. 

11.  It  is  further  mutually  covenanted  and  agreed  that  so  much  of  the  first  special 
covenant  as  relates  to  the  manufacturing  or  sale  of  intoxicating  liquors,  and  danger- 
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0U8,  oflFensive  and  noxious  business  imd  nuisances  shall  never  be  annulled,  altered, 
or  waived,  but  the  residue  of  said  first  special  covenant  and  any  other  special  coven- 
ant may  as  to  the  whole  or  any  part  thereof  he  from  time  to  time  annulled,  altered 
or.  vyaiver  with  respect  to  the  said  plot  or  with  respect  to  any  plot  or  plots  into 
which  the  said  tract  may  be  subdivided  or  with  respect  to  the  said  tract  as  a  whole 

by  the  s(Ud the  party  hereto  of  the  third  part,  by  a/ny  instrument  in 

writing  executed  by  the  said    ,  under  its  corporate  seal  by  its  officers 

thereunto  by  its  board  of   authorized  by  a  resolution  of  said  directors 

adopted  by  the  affirmative  votes  of  not  less  than  3-4  of  the  whole  number  of  the 

directors  of  said 

12.  The  foregoing  special  covenants  are  hereby  declared  to  be  and  shall  be  coven- 
ants attached  to  and  running  with  the  land. 


FOBM  NO.  7L 
ModifiealloB  of  BesMetiTe  Coreiiiliits. 

This  indenture,  made  this day  of ,  between and 

witnesseth  that , 

Whereas,  the  following  described  property  (description  of  premises)  is  subject  to 
certain  restrictive  covenants  reading  as  follows: 

(Here  insert  restrictive  covenants.) 

Created  by  agreement  dated   and  recorded  in  liber,  page   , 

and  in  several  deeds  respectively  dated  and  recorded  in 

And  whereas,  it  is  desired  to  modify  the  said  restrictive  covenants,  in  the  follow- 
ing particulars  (set  forth  changes  in  detail)  : 

Now  therefore,  we,  the  undersigned,  being  the  owners  and  mortgagees,  of  the 
premiises  above  described,  and  the  owners  and  mortgagees  of  ot^er  premises  in  the 
neighborhood  thereof,  interested  in  or  affected  by  the  same  or  similar  covenants,  in 
consideration  of  these  presents  and  of  $1  to  each  of  us  in  hand  paid  by  the  other 
parties  hereto  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  consent  and 
a^ee  that  said  restrictive  covenants  be  changed  and  modified  so  as  to  read  as 
follows : 

(Here  insert  the  modified  restrictive  covenants.) 

And  each  releases  the  other  from  any  liability  imposed  for  the  violation  of  the 
covenants  as  originally  made 

It  is  hereby  further  agreed  that  the  restrictive  covenants  as  so  modified  shall 
bind  the  premises  above  described  and  the  respective  parties,  their  heirs,  successors 
and  assigns,  with  the  same  force  and  effect  as  though  these  covenants  as  modified 
arbove  had  been  imposed  upon  the  above  described  premises  (or  premises  owned  by 
all  of  the  parties),  in  the  first  instance. 

It  is  further  agreed  that  the  violation  (specifying  same)  may  be  and  remain  as 
though  the  original  restrictive  covenants  had  not  been  made. 

In  witness  whereof  the  parties  hereto  have  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

In  witness  whereof,  the  said  party  of  the  first  part  has  caused  its  corporate  seal 

to  be  affixed  to  these  presents  and  the  same  to  be  signed  by  its   ,  and 

Attested  by  its   ,  the   day  of   ,  in  the  year  of  one 

thousand  nine  hundred  and   

Attest: 

< Should  be  executed  and  acknowledged  by  all  parties.) 
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FOSM  NO.  72. 
Belease  of  Beyerter  on  CoiiditioB  Svbsoqnent  for  Breach  of. 

This   indenture,   made  this    day  of    ,  between    

and ,  witnesseth  that 

Whereas,  a  deed  was  made  and  executed  by to ,  which  said 

deed  was  dated ,  and  conveyed  certain  lots  in in  the , 

,  and  among  said  lots  was  one  known  as  lot  number   ,  which 

said  lot  has  since  been  conveyed  to , 

And  whereas,  said  deed  dated    ,  contained  a  covenant  providing  that 

in  case  of  a  breach  of  covenant  as  to  certain  restrictions  therein  stated  said  prem- 
ises shall  at  once  revert  to  said 

Now  therefore,  know  ye,  that  we of  the  city  of county 

of* ,  and  8tate  of    ,  and    ,  of   ,  in  said 

county  of   ,  for  and   in  consideration  of  the  sum  of  one  dollar  lawful 

money  of  the  United  States,  to  us  in  hand  paid  by of  the   

of   ,  county have  remised,  released  and  forever  discharged 

and  by  these  presenta  do  for  ourselvee,  our  heirs,  executors  and  administrators  re- 
mise, releaae  and  forever  discharge  the  said ,  and  the  said  premises  from 

said  covenant  that  said  premises  should  revert  to  me,  said    ,  my  heirs 

and  assigns  on  a  breach  of  the  covenant  as  to  the  restrictions  and  we  and  each  of 
us  do  hereby  declare  that  said  premises  shall  be  hereafter  held  free  and  clear  of  said 
provision  for  reversion. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  the day 

of 

In  presence  of: 

As  to , 

(L.S.) 

By 

Atty.  in  Fact. 


FOBM  NO.  78. 
Satlsfactioii  of  Mortgage. 

State  of 7 

County  of   C 

Dq  hereby  certify  that  a  certain  indenture  of  mortgage,  bearing  date  the 

day  of hundred made  and  executed  by to 

to  secure  payment  of  the  principal  sum  of dollars  and  interest 

and  duly  recorded  in  the  office  of  the  register  of  the  county  of  Westchester,  in  liber 

of  mortgages,  page    on  the   day  of    

hundred and  covering  premises. 

Is  paid,  and  do  hereby  consent  that  the  same  be  discharged  of  record. 

Dated  the day  of  19 

In  the  presence  of: 

(Acknowledgment) 
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FORM  NO.  74. 
Satisfaetioii  of  Jadgment 


Judgment  entered    

19 ,  for  $ in  fav^or 

>  of 


State  of V 

County  of (     ^®'  * 

Whereas,  a  judgment  wa«,  on  the   day  of   A.  D.  19. . . ., 

recovered  by  the against  the in  the  aboye  entitled  action  for 

the  sum  of  which  judgment  was,  on  the  day  of 

A.  D.  19 ,  duly  entered  in  the  judgment  book  in  the  office  of  the  clerk  of  the 

above  named  court and  said  judgment  has  heea  wholly  'paid,  therefore, 

satief action  of  said  judgment  is  hereby  acknowledged,  and  the  clerk  of  said  court 
is  hereby  authorized  and  directed  to  cancel  and  discharge  the  same. 

( Acknowledgment ) 


FORM  NO.  76. 
Proceeding  for  Sale  of  Infants  Beal  Estate. 

SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK. 
COUNTY  OF 


In  the  Matter  of  the  Application 
of 

,  as  father  of  

an  infant  upwards  of  the  age  of  fourteen  ^       Petition. 

years,  and  of  said   (infant) 

for  leave  to  sell  and  convey  all  the  right, 
share  and  interest  of  said  infant  in  cer- 
tain real  property. 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  joint  petition  of  as  father  of ,  an  infant  upwards  of 

the  age  of  fourteen  years,  and  of  said   (infant)   respectfully  shows  aa 

follows : 

First:  That  your  petitioner    ,  is  an  infant  over  the  age  of  fourteen 

years,  having  been  born  on  the day  of ,  and  is  now 

years  of  age ;  that  said  petitioner  resides  with  her  father ,  at 

Second:  That  your  petitioner  is  the  father  of  said   ,  said  infant;  that 
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heretofore   and  on  or  about  the    day  of    ,    ,   the 

mother  <^  said  infant,  died  intestate  at  ,  seized  and  in  possession  of  a 

certain  parcel  of  land  de9cri4)ed  as  follows: 
(Description  of  premises.) 

Third :  That  said  ,  motlit-r  of  said  infant  left  her  surviving,  her  hus- 
band, your  petitioner,  and  the  following  named  children,  her  only  heirs  at  law  and 
next  of  kin: 

( son ) 

(daughter) 

(daughter) 

Fourth:  That  by  reason  of  the  preminei*,  the  following  named  persons  are  now 
entitled  to  and  are  seized  in  fee  of  the  above  described  real  property,  each  being 
entitled  to  the  share  set  opposite  his  or  her  name,  to  wit: 

Name  Rcaidenco  Share 

Curtesy  interest. 

Undivided  1-3   (sub.  to  curtesy  int. ) 

Undivided  1-3   (sub.  to  curtesy  int. ) 

Undivided  1-3   (sub.  to  curtesy  int. ) 

Fifth:  That  said  property  is  not  covered  by  a  mortgage.  That  there  are  unpaid 
taxes  on  said  property  for  the  years anK>unting  to  $ 

Sixth :     That  said  infant ,  upon  the  death  of  her  mother  as  aforesaid 

became  and  now  is  seized  in  fee  of  a  one-third  interest  in  the  real  property  above 
described,  subject  to  the  aforesaid  curtesy  interest  of  her  father;  and  that  she  has 
no  general  or  testamentary  guardian. 

Seventh:  That  the  said  real  property  above  described  consists  of  the  land  witli 
a  residence  and  outbuildings,  and  is  not  rented. 

Eighth :  That  one of ,  has  offered  the  sum  of  $ 

for  said  property  upon  condition  that  the  Supreme  Court  grant  leave  to  sell  the 
said  undivided  interest  of  said  infant;  that  the  same  is  the  fair  market  value  of 
the  said  property  and  is  as  good  an  offer  as  can  be  obtained;  that  said  property  is 

assessed  for  taxation  at  $ ;  said  premises  have  been  wholly  unproductive 

of  net  income,  are  a  source  of  expense  to  the  owners,  and  will  be  exposed  to  waste 
and  dilapidation,  accumulation  of  taxes,  etc.,  unless  the  above  offer  is   accepted; 

that  the  aforesaid   life  tenant,  and  the  owner  of  the  other  two-thirds 

interests  the  tenants  in  common  with  said  infant  all  of  whom  are  adults,  have 
entered  into  an  agreement  with  said  to  sell  and  convey  said  real  prop- 
erty on  the  following  terms:     Diligent  efforts  have  been  made  on  behalf 

of  the  owners  of  said  property,  to  sell  the  same,  and  the  offer  embodied  in  said 
agreement  is  the  best  one  which  has  been  received. 

Ninth:  That  the  aforesaid  life  tenant,  and  said  co-tenants,  desire  a  sale  thereof 
according  to  the  terms  of  their  said  agreement;  that  unless  this  application  is 
granted  and  leave  of  this  court  is  obtained  to  sell  the  interest  of  said  infant,  an 
action  in  partition  will  be  brought  by  the  other  co-tenants  in  accordance  with  their 
legal  rights;  that  such  action  would  result  in  a  judgment  decreeing  a  sale  of  said 
property  at  public  auction,  inasmuch  as  actual  partition  thereof  cannot  be  made; 
and  none  of  the  owners  has  financial  means  to  protect  his  interest  at  such  sale. 

Tenth :  That  the  full  market  value  of  said  property  is  $ ,  and  the  value 

of  the    infant's   share,    after   deducting   the   value   of   his    father's    life   estate,    is 

$ Said  infant  has  no  debts,  no  income  and  no  property  real  or  personal. 

except  as  above  mentioned. 
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Eleventh:  That  no  person  is  entitled  to  dower,  or  a  life  estate  for  years  in  the 
said  interest  of  said  infant  in  the  above  described  real  property,  except  as  stated 

herein.     The  infant  petitioner  her^y  nominates   residing  at 

as  special  guardian  of  said  infant,  and  the  Surety  Company  is  proposed 

as  surety  for  said  as  such  special  guardian.  The  interests  of  said  in- 
fant will  be  substantially  promoted  'by  the  sale  of  his  said  undivided  interest,  for 
the  reason  that  if  said  interest  is  not  sold,  an  action  for  partition  will  be  brought, 
with  the  consequent  large  expense  and  lose;  and  for  the  further  reason  that  the 
property  is  being  subjected  to  waste  and  dilapidation. 

Twelfth:  That  no  previous  application  for  the  sale  of  the  said  interest  of  said 
infant  in  said  real  property  has  heretofore  been  made  by  or  on  behalf  of  said  infant. 

Wherefore  your  petitioners  pray  that  the  interest  of  said  infant   in 

said  real  property  may  be  sold  by  or  under  the  direction  of  this  court;  tbat 

be  appointed  special  guardian  of  said  infant,  for  the  purpose  of  this^  application; 
that  an  order  be  made  appointing  a  suitable  person  as  referee  to  inquire  into  the 
merits  of  this  application  and  to  examine  into  and  to  hear  the  allegatione  and  proofs 
of  all  persons  interested  in  this  application,  and  to  report  his  opinion  thereupon 
together  with  the  testimony  taken  before  him;  and  upon  the  coming  in  and  filing 
of  said  referee's  report,  that  this  court  may  make  a  final  order  upon  this  applica- 
tion; and  that  such  further  proceedings  may  be  had  in  the  premises  as  are  neces- 
sary and  proper. 

Dated   

(signature.) 
(signature.) 

(Verification  by  both.) 

(Title  of  Proceeding) 

To  the  Supreme  Court  of  the  State  of  New  York : 

Ij    of    ,  do  hereby   consent  to  be   appointed    the  special 

guardian  of  said (infant)  with  respect  to  the  proceedings  referred  to  in 

the  petition  of verified ,  in  the  above-entitled  proceeding  and 

for  the  purposes  mentioned  therein. 

Dated 

(Signature  and  verification) 

State  of ) 

County  of  j    ss.: 

,  being  duly  sworn  deposes  and  says :     That  he  resides  at ; 

that  he  is  fully  competent  to  understand  and  protect  the  rights  of  said  infant;  that 
he  has  no  interest  adverse  to  the  interests  of  the  said  infant,  and  is  not  connected 
in  business  with  any  person  having  an  interest  adverse  to  that  of  said  infant  in  the 
property  mentioned  in  the  annexed  petition;  that  he  is  of  sufficient  financial  ability 
to  answer  to  the  said  infant  for  any  damage  which  may  be  sustained  by  his  negli- 
gence or  misconduct  in  the  premises;  that  he  is  worth  the  sum  of  at  least  $ , 

over  and  above  all  his  debts  and  liabilities,  and  besides  property  exempt  by  law 
from  levy  and  sale  under  execution. 

Sworn  to  before  me  this   

day   of    ,    1920. 
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ORDER  APPOINTING  SPECIAL  GtTARDIAN  AND  REFEREE. 

Present:  (Special  Term  Heading) 

Hon , 

Justice. 

(Title  of  action) 

On  reading  and  filing  the  annexed  petition  of ,  father  of r 

an  infant  upwards  of  the  age  of  fourteen  years,  and  of  said (infant), 

duly  verified  the day  of ,  f  or  leave  to  sell  and  convey  all  the 

right,  title  and  interest  of  said  infant  in  certain  real  property  and  for  other  relief  r 

the  affidavit  of   ,  sworn  to  the  day  of  ,  and  the 

consent  of to  be  appointed  special  guardian  of  said  infant,  duly  dated 

and  acknowledged  the day  of ,  and  it  satisfactorily  appearing 

to  this  court  that  said  is  a  competent  and  responsible  party  to  act  as 

such  special  guardian,  and  that  he  has  no  interest  adverse  to  that  of  said  infant 
and  is  not  connected  in  business  with  any  person  having  an  interest  adverse  to  said 
infant,  now  on  motion  of ,  attorneys  for  said  petiioner,  it  is 

Ordered,  that  said he  and  he  hereby  is  appointed  special  guardian  of 

said  infant  with  respect  to  this  proceeding ;  and  that  said  

as  such  special  guardian  filed  with  this  court  as  security  for  the  faithful  discharge 
of  his  duties  as  such  special  guardian,  a  bond  of  a  surety  company,  authorised  to  do 
business  in  this  State,  in  the  penal  sum  of  $ ,  and  it  is  further 

Ordered,  that ,  Esq.,  counsellor  at  law,  of ,  be  and  he  hereby 

is  appointed  referee  to  inquire  into  the  merits  of  this  application  and  to  examine 
into  the  truth  of  the  allegations  of  the  petition  and  to  hear  the  allegations  and 
proofs  of  all  persons  interested  in  the  property  mentioned  in  the  petition  herein,  or 
otherwise  interested  in  this  allegation;  and  that  he  report  to  this  court  his  opinion 
thereupon,  together  with  the  testimony,  with  all  convenient  speed,  and  it  is  further 

Ordered,  that  the  hearings  before  the  referee  may  be  had  either  in  the  county  of 
,  or  in  the  county  of 

Enter. 


J.  S.  C. 

REFEREE'S  REPORT. 

(Court) 

(Title  of  Action) 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  in  the  above-entiled  proceeding,  dated  and 
diily  entered  referring  it  to  me,  the  subscriber,  as  referee  to  inquire  into  the  merits 
of  this  application  for  the  sale  of  the  above-mentioned  infant's  real  property;  to 

examine  into  the  truth  of  the  allegations  of  the  petition  herein,  verified  the 

day  of ;  to  hear  the  allegations  and  proofs  of  persons  interested  in  the 

property  mentioned  in  the  petition,  or  otherwise  interested  in  this  application^  and 
to  report  my  opinion  thereon,  together  with  the  testimony,  with  all  convenient 
speed,  I  hereby  report  as  follows: 
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Before  proceeding  herein  I  duly  took  and  signed  an  oath  as  referee,  the  original 
of  which  is  hereto  annexed  and  filed  herewith;  I  then  proceeded  to  inquire  into  the 
merits  of  the  said  application;  to  examine  into  the  truth  of  the  allegations  of  the 
petition  herein;  to  hear  the  allegations  and  proofs  of  persons  interested  in  the 
property  mentioned  in  the  petition  or  otherwise  interested  in  the  said  application^ 
and  I  do 

Further  report,  that  upon  such  hearing  I  was  attended  by and  upon 

the  testimony  and  evidence  produced  before  me,  and  which  is  returned  and  filed 
with  this  report,  I  hereby  find  and  report  as  follows:  (Reports  facts  same  as  in 
petition  and  in  favor  of  the  sale  of  the  property  for  not  less  than  $ ) 

ORDER. 
Present:  (Special  Term  Heading) 

Hon , 

Justice. 

(Title  of  Action) 

On  reading  and  filing  the  report  of ,  Esq.,  the  referee,  appointed  in  The 

above-entitled  proceeding  by  order  of  this  court  bearing  date  the   day 

of ,  and  from  which  report  dated ,  it  appears  satisfactorily  to 

the  court  that  a  sale  of  the  undivided  ( )  interest  of  said  infant , 

in  the  lands,  premises  and  real  property  referred  to  in  the  petition  in  this  proceeding 

and  in  said  report  and  situated  in  the of ,  would  be  beneficial 

to  said  infant  .  ^ ,  and  that  the  interests  of  the  said  infant  will  be  sub- 
stantially promoted  by  such  a  disposition  thereof  for  the  reasons  and  under  the 
circumstances  in  said  report  fully  set  forth;  and  it  appearing  from  said  report  that 
the  owners  in  common  wih  the  said  infant  of  said  premises,  are  willing  to  join  in  the 
sale   and   conveyance   of   said  lands   and   real  property   as   based   ou   an    offer   of 

$ ,  as  the  purchase  price  for  such  premises,  lands  and   real  property,  a 

part  thereof  to  be  paid  for  said  infant  *8  interest ;  said  purchase  price 

to  be  paid  $ in  cash  and  the  balance  in  the  two  bonds  of  the  purchaser 

secured  by  purchase  money  mortgages,  one  for  $ ,  at ^A  to  run 

for  years  and  the  other  for  $ ,  at  %  to  run  for 

years,  said  infant 's  interest  to  be  paid  wholly  in  cash ;  that  there  aro 

no  other  rights  or  estates  in  said  premises,  lands  and  real  property  of  any  kind  or 

nature,  except  the  undivided   interests  of  the  owners  in  common  with 

said  infant  and  the  said  curtesy  estate  for  life,  and  that  a  threat  of  the  commence- 
ment of  a  partition  action  was  made  by  at  least  one  of  the  owners-in-coramon  with 
said  infant  of  said  premises. 

Now,  therefore,  on  motion  of   ,  attorneys  for  the  petitioners,  and  on 

the  annexed  consent  of  the  special  guardian  of  said  infant,  it  is  hereby 

Ordered,  that  the  said  report  of  the  said   ,  Esq.,  referee,  be  and  the 

same  hereby  is  in  all  respects  approved,  ratified  and  confirmed,  and  it  is  further 

Ordered,  that  ,  as  special  guardian  of  said  infant ,  be  and 

he  hereby  is  authorized  and  empowered  to  contract  for  the  sale  of  said  infant's 

undivided interest  in  said  lands,  premises  and  real  property,  subject  to 

the  approval  of  this  court,  for  a  price  in  cash  which  will  be  part  of 

$ ,  less  the  sum  of  $ ,  being  the  value  of  the  said  life  estate  by 

the  curtesy  in  said  undivided  interest,  to  be  paid  simultaneously  with 

the  delivery  of  the  special  guardian's  deed  therefor,  and  it  is  further 
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Ordered,  that  before  execating  any  deed  or  conveyance  of  the  interest  or  share  of 
said  infant  aforesaid,  that  said  special  goardian  report  to  this  court  under  oath  the 
terms  and  conditions  of  the  agreement  made  by  lum  for  the  sale  thereof  and  the 
name  or  names  of  the  purchaser  or  purchasers. 

Enter.  *  •••: 

J.  S.  C. 

SPECIAL  GUARDIAN'S  REPORT. 

(Court) 

(Title  of  Action) 

To  the  Supreme  Court  of  the  State  of  New  York,  County  of  (Westchester) : 

In  pursuance  of  an  order  of  this  court,  duly  made  and  duly  entered  in  the  above- 
entitled  proceeding,  bearing  date  the   day  of   ,  authorizing 

and  empowering ,  as  special  guardian  of ,  an  infant,  to  con- 
tract for  the  sale  of  said  infant's  undivided    interest  in  the  lands, 

premises  and  real  property  mentioned  and  described  in  the  petition  in  this  proceed- 
ing and  in  the  contract,  of  which  a  copy  is  annexed  hereto  and  marked  ''A,"  subject 

to  the  approval  of  this  court  for  a  price,  in  cash,  equal  to  part  of 

($ ),  less  the  sum  of ($ )  dollars,  being 

the  value  of  the  Uf e  estate  by  the  curtesy  in  said  undivided interest,  to 

be  paid  simultaneously  with  the  delivery  of  the  special  guardian's  deed;  said  order 
further  directing  the  undersigned,  as  said  special  guardian  to  report  to  this  court 
under  oath  before  executing  any  deed  or  conveyance  of  said  interest  of  said  infant 
the  terms  and  conditions  of  said  agreement  made  by  him  for  the  sale  of  said  infant 's 

undivided  *. . .  interest  in  said  lands,  premises  and  real  property,  with  the 

name  or  names  of  the  purchaser  or  purchasers. 

Now,  therefore,  the  undersigned,  ,  special  guardian,  aforesaid,  maies 

report  that  he  has  entered  into  a  written  agreement,  subject  to  the  approval  of  this 

court,  for  the  sale  of  said  undivided  share  or  interest  of  said  infant ,  in 

said  lands,  premises  and  real  property  described  in  the  petition  in  this  proceeding 

and  in  the  said  agreement,  a  copy  of  which  is  hereto  annexed,  to   of 

,  for  the  sum  of   ($ )   dollars,  in  cash  upon  the 

delivery  of  the  special  guardian's  deed  therefor,  said  sum  being part  of 

($ )  dollars  less  the  sum  of ($ )  dollars, 

the  value  of  the  life  estate  by  the  curtesy  in  said  undivided  interest ; 

said  special  guardian's  deed  is  to  be  delivered  to  the  purchaser  upon  receipt  of  said 

payment  at  the  office  of    at    o'clock    on  the 

day  after  the  termination  of  this  proceeding. 

A  copy  of  the  said  contract  and  agreement  made  with  said aforesaid 

is  annexed  hereto  and  submitted  herewith,  and  is  made  a  part  hereof  the  same  as 
if  set  forth  at  length  herein. 

The  price  for  which  said  special  guardian  has  agreed  to  sell  said  interest  of  said 
infant  and  the  terms  agreed  upon  for  the  sale  thereof  are  the  best  that  can  be 
secured  for  the  same.  No  other  proposed  purchaser  has  offered  more  favorable 
terms. 

All  of  which  is  respectfully  submitted. 

Dated ,19.... 


As  Special  Quardian  for . 

87 
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state  of  New  York,  )   ^  . 

County  of ( 


, ,,  being  duly  sworn,  says,  tliat  he  is  the  special  guardian  above  named; 

that  he  has  read  and  knows  the  contents  of  the  foregoing  report  and  that  the  same 
is  true  to  his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  as  to  those  matters  he  beUeves  it  to  be  true. 

Sworn  to  before  me  this   

day  of ,  19... • 

OBDEB  CONFntMINa  SPECIAL  GUABDIAN'S  BEPOBT  AND  DIBECTING 

CONVEYANCE,  ETC. 

Present:  (Special  Term  Heading) 

Hon , 

Justice. 

(Title  of  Action) 

On  reading  and  filing  the  affidavit  of ,  sworn  to  ,  and  the 

i^eport  of ,  special  guardian  of ,  the  above-named  infant,  dated 

and  verified  the day  of ,  together  with  a  copy  of  the  agree- 
ment therein  referred  to,  dated  the day  of ,  both  said  report 

and  said  agreement  made  in  pursuance  of  an  order  of  this  court  dated  the 

day  of ,  said  report  stating  that  in  pursuance  of  said  order  dated  the 

day  of ,  said  special  guardian  as  such,  .has  entered  into  an 

agreement,  subject  to  the  approval  of  this  court,  with ,  for  the  sale  and 

purchase  of  the  undivided  share  or  interest  of  said  infant ,  in  the  lands, 

premises  and  real  prox>erty  described  in  the  x>ctition  in  this  proceeding  and  in  the 
said  agreement  and  also  hereinafter  described  upon  certain  terms  and  conditions  in 

said  report  and  agreement  stated,  and  that  said ,  is  to  pay  therefore  the 

sum  of ($ )  in  cash,  being of ($ ), 

less  the  sum  of (♦ ),  the  value  of  the  life  estate  by  the  curtesy 

in  said  undivided interest,  said  sum  in  cash  to  be  paid  upon  the  delivery 

of  the  special  guardian's  deed  for  said  infant's  undivided  share  or  interest  and  said 
special  gpiardian  's  deed  to  be  delivered  simultaneously  with  the  deed  or  deeds  for  the 

remaining interests  of  the  other  owners-in-common  with  said  infant  in 

said  lands,  premises  and  real  property. 

Now,  on  motion  of ,  attorneys  for  petitioners,  it  is 

Ordered,  that  said  report  of  said  ,  said  special  guardian,  dated  and 

verified  ,  and  the  said  agreement  with  said  ,  therein  recited 

for  the  sale  to  said ,  of  the  undivided  share  or  interest  of 

said  infant ,  in  said  lands,  premises  and  real  property  described  in  the 

petition  in  this  proceeding  and  in  said  agreement  and  also  heiieunafter  described, 
and  of  which  said  agreement  a  copy  was  submitted  with  and  annexed  to  said  report, 
be  and  they  both  are  hereby,  in  all  respects,  approved,  ratified  and  confirmed,  and 
that  said  infant's  said  interest  or  share  in  said  lands,  premises  and  real  property  be 
sold  and  conveyed  by  said  special  guardian  accordingly;  and  it  is  further 

Ordered,  that  said ,  as  such  sx>ecial  guardian  of  said  infant , 

in  the  name  of  said  infant ,  execute  and  deliver  to  said ,  of 
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,  the  said  purchaser,  upon  said ,  said  purchaser,  fulfUling  the 

terms  of  said  agreement  and  upon  the  payment  in  cash  by  said  ,  said 

purchaser,  to  said  special  guardian  of  said  sum  of ($ ),  dollars, 

a  good  and  sufficient  deed  of  all  the  right,  share  and  interest,  to  wit:  an  undivided 

interest  or  share  of  said  infant ,  in  said  lands,  premises  and 

real  property,  the  same  being  described  in  the  petition  in  this  proceeding  and  said 
agreement  as  follows:     (description  of  premises),  and  it  is  further 

Ordered,  that  out  of  the  total  sum  of  the  said  purchase  money  received  by  said 

,  said  special  guardian,  said  special  guardian  pay  to  Messrs. , 

attorneys  for  petitioners  herein,  the  sum  of  ($ ),  for  certain  disbursements 

herein  made  by  them,  and  also  the  further  sum  of ($ )  to  be 

paid  to  ,  Esq.,  the  referee  herein,  as  and  for  his  fee  herein,  and  the 

sum  of ($ ),  being  the  proportionate  share  of  broker 's  fee  to 

be  paid  to ,  for  its  services  as  real  estate  brokers  in  bringing  about  the 

sale  herein,  in  addition  to  the  payments  to  be  made  by  the  terms  of  said  agreement 

dated ,  and  as  therein  set  forth  and  the  balance  of  said  purchase  money 

remaining  from  said  sale,  according  to  the  terms  of  said  agreement,  the  said  special 

guardian  take  and  hold  for  said  infant ,  and  after  making  the  aforesaid 

payments,  and  allowances,  the  said  special  guardian  report  the  same,  with  receipts 
for  the  payments  provided  for  herein  and  show  the  balance  of  money  remaining  in 
his  hands  as  such  special  guardian  from  such  sale  for  further  order  of  this  court  for 
the  benefit  of  said  infant. 

Enter. 


J.  S.  C. 
The  foregoing  order  is  approved  and  it  is  hereby  consented  that  the  same  be 
entered  without  further  notice. 
Dated  ...-. ,19.... 


Special  Guardian  of 


FORM  NO.  7e. 
Life  TeiABf 7  ProcMdla^  Usder  §  67,  Beal  Property  Law. 

NEW  YOBK  8UPBEME  (X)UBT— County  of 

(Caption) 

Please  take  notice,  that  upon  the  annexed  petition  of  ,  verified  the 

day  of    ,  the  undersigned  will  move  this  court  upon  the 

day  of  ,  at  a  special  term  thereof,  to  be  held  at  the  court 

house  in  the ,  in  the  county  of ,  at  the  opening  of  the  court 

on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard  for  the  relief  prayed  for 
in  said  petition  and  for  an  order  referring  the  matter  to  a  suitable  referee  to  take 
proof  of  the  facts  stated  in  said  petition;  to  hear  any  of  the  parties  that  may  wish 
to  be  heard  and  to  fully  examine  into  the  matter  and  report  thereon  to  this  court 
with  all  convenient  speed  and  for  such  other  and  further  relief  as  may  be  just. 

Dated 
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(Court) 
(Caption) 

To  the  Supreme  Court  of  the  State  of : 

The  petition  of of  the ,  eonnty  of ,  and  State 

of  New  York,  respectfully  shows  to  this  court: 

First:     That ,  late  of ,  died  at  the  said ,  on  or 

about  the day  of ,  leaving  a  last  will  and  testament,  which 

was  duly  admitted  to  probate  before  the  surrogate  of  the  county  of ,  on 

the day  of 

That  in  and  by  said  last  will  and  testament  testator  gave  and  bequeathed  unto  his 

wife ,  the  net  income  and  profits  from  all  his  real  and  personal  estate,  for 

and  during  her  life  and  upon  her  death,  he  then  directed  and  ordered  that  said  real 

and  personal  estate  be  divided  between  the  following  named children,  to 

wit:  ,  if  then  living  and  provided  that  in  case  either  of  said  last  named 

children  should  have  died  before  his  said  wife  leaving  issue  surviving, 

then  sudi  issue  to  have  and  take  the  share  or  portion  that  either  of  said  last  named 
children  would  have  taken  if  then  living. 

That  no  executor  or  executors  were  named  in  and  by  the  said  last  will  and  testa- 
ment or  have  died. 

That  letters  of  administration  with  the  will  annexed  were  duly  issued  to  your 

petitioners  by  the  surrogate  of  the  county  of ,  on  the day  of 

and  your  petitioners  are  now  acting  as  and  discharging  the  duties  of 

such  administrations  with  the  will  annexed  of  said ,  deceased. 

A  copy  of  the  will  of  said ,  deceased,  is  hereto  annexed  and  is  made  a 

part  hereof  and  is  marked  ''Exhibit  A.'' 

Second :    And  your  petitioners  further  show  that  the  said died  seized 

together  with  other  premises,  of  a  certain  tract  or  parcel  of  land  situate  in  the  town 

of ,  county  of ,  and  State  of  New  York,  bounded  and  described 

as  follows: 

(Description  of  premises) 

Third:  That  said  premises  consist  partly  of  vacant  property  and  are  entirely 
unproductive  and  bring  in  no  income  whatsoever  as  petitioners  have  been  unable  for 
a  number  of  years  past  to  get  any  person  to  rent  the  same,  and  partly  of  property 
improved,  but  out  of  repair  and  income  insufficient,  etc. 

That  the  taxes  each  year  against  said  premises  amount  to  about  $ 

That  the  entire  income  from  all  the  remainder  of  the  estate,  real  and  i>ersonal,  of 

which  the  said died  seized,  is  and  has  been  for  several  years  last  past 

insufficient  to  pay  the  taxes  and  assessments  upon  the  said  premises. 

Fourth:     And  your  petitioners  further  show  that  the  said  ••••••••••;  left  him 

surviving,  liis  widow ,  and  the  following  children: •  •  •  •: 

Fifth:     That has children,  to  wit:  

That  the  said and ,  are  infants  over  the  age  of  14  years 

and  reside  with  their  mother  the  said ,  at ,  and  neither  of  said 

and  said    and    are    infants  under  the  age  of   14  years 

infants  have  any  general  guardian. 

Sixth:  And  your  petitioners  further  show  that  the  name  and  place  of  residence 
of  the  life  tenant  and  of  every  other  person  in  being  having  an  estate  vested  or 
contingent  in  reversion  or  remainder  in  said  real  property  are  as  follows: 
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That  all  of  the  aboTe-named  persosa  are  of  full  age  and  of  sound  mind  except  as 
hereinbefore  set  forth. 

Seventh:     That  an  opportunity  is  now  offered  to  sell  said  real  property  to 

,  who  has  offered  to  pay  therefor  the  sum  of  $ This  is  the 

largest  sum  that  has  ever  been  offered  for  said  premises  and  petitioners  have  been 

trying  to  seU  same  for  the  past years  and  have  had  the  same  for  sale  in 

the  hands  of  several  real  estate  agents  and  petitioners  believe  that  said  sum  of 

$ is  a  fair  price  and  the  full  value  of  the  said  premises  and  petitioners 

believe  that  it  would  be  for  the  best  interest  of  the  life  tenant  and  of  the  remainder- 
men to  accept  said  sum  of  $ 

That  no  other  or  previous  application  has  been  made  to  this  court  or  a  justice 
thereof  for  the  relief  herein  prayed  for. 

Wherefore,  your  petitioners  pray  that  a  special  guardian  of  all  said  infante  be 
appointed  and  that  said  real  estate  may  be  sold  by  and  under  the  direction  of  this 
court  in  accordance  with  the  provisions  of  Chapter  432  of  the  Laws  of  1903,  and 
that  petitioners  may  have  such  other  and  further  relief  in  the  premises  as  to  this 
court  may  seem  just  and  proper. 

Dated N.  Y day  of ,  19.  • .  •; 

(Yerifcation) 

(Special  Term  Heading) 
Present: 

Hon , , 

Justice. 


In  the  Matter  of  > 

The  Application  of for  leave  to 

Bell  the  real  property  devised  by  the  last 
will  and  testament  of  ,  de- 
ceased, for  the  life  of  


On  reading  and  filing  the  petition  of   duly  verified  the    

day  of ,  praying  for  leave  of  this  court  for  the  sale  of  certain  real  prop^ 

erty  described  therein,  devised  by  the  last  will  and  testament  of  ,  de- 
ceased, for  the  life  of   ,  with  remainder  to  certain  of  the  children    (or 

their  issue)    of  the  said   ,  living  at  the  time  of  the  death  of  the  said 

,  and  the  order  of  the  Hon ,  a  justice  of  this  court,  direct- 
ing the  service  of  a  copy  of  said  petition  and  notice  of  this  application  upon 

and  upon  the  affidavits  of ,  verified  the day  of , 

showing  due  proof  of  service  of  said  petition  and  notice  and  of  the  order  direct- 
ing service  upon  the  above  mentioned  persons  in  accordance  with  the  terms  of  said 
order  more  than  eight  (8)  days  before  this  hearing. 

And  that  it  appearing  that  said  /. are  infantsr  over  the  age  of  14  years, 

residing  with  their  mother at  ,  and  it  appearing  that  said 

infants  have  no  general  guardian. 

And  the  said  application  having  duly  come  on  to  be  heard, 

Now  upon  motion  of   ,  Esq.,  attorney  for  the  petitioners  herein,  and 

no  one  appearing  in  opposition  thereto,  and  due  consideration  having  been  had, 

It  is  ordered,  that   ,  Esq.,  be  and  he  hereby  is  appointed  referee  to 

take  proof  of  the  facts  and  allegations  in  said  petition  and  to  hear  such  of  the 
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parties  as  may  desire  to  be  heard  and  to  examine  fully  into  the  above  entitled  niai< 
ter  and  to  report  the  same  to  this  court  with  all  convenient  speed,  and 

It  is  hereby  further  ordered,  that   Esq.,  an  attorney  and  counsellor- 

at-law,  be  and  he  hereby  is  appointed  special  guardian  of the  said  in- 
fants, for  the  sole  purpose  of  appearing  for  and  taking  care  of  the  interest  of  the 
said  infants  in  the  «tbove  proceeding,  and  that  the  said  guardian  shall  receive  no 
part  of  the  proceeds  of  the  sale  of  the  real  property  described  in  the  said  petition, 
unless  and  until^  such  guardian  shall  have  given  such  security  for  the  faithful 
discharge  of  his  trust  as  the  court  may  hereafter  direct. 


J.  S.  C. 
(Caption) 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  made  in  the  above  entitled  proceedings  on 

the day  of ,  by  which  it  was  referred  to  me,  the  subscriber,  as 

referee,  to  take  proof  of  the  facts  and  to  inquire  into  the  merits  of  the  application 
and  to  examine  into  the  truths  of  t^e  allegations  of  the  petition,  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property  or  otherwise  interested  in 
the  application,  and  to  examine  fully  into  the  above  entitled  matter,  and  report 
my  opinion  thereon  together  with  the  testimony,  with  all  convenient  speed. 

After  being  first  duly  sworn  as  such  referee,  I  did  proceed  with  such  hearing  in 

the  above  entitled  matter  at ,  on  the day  of ,  at 

,  and  that  I  was  attended  thereon  by ,  Esq.,  special  guardian 

of infants,  and  by attorney  for  the  petitioners  herein,  that 

I  have  heard  the  allegations  and  proofs  of  such  of  the  parties  as  appeared  and  I 
do  report  that  all  the  material  facts  stated  in  the  petition  are  true  and  that  a 
sale  of  the  premises  described  in  the  petition  would  be  for  the  best  interest  of  the 
life  tenant  and  of  the  remaindermen. 

I  further  report,  first,  that   late  of  the  city  of   ,  died  at 

said  on  or  about  the day  of ,  leaving  a  last  will 

and  testament  which  was  duly  admitted  to   probate  before  the  surrogate  of  the 

county  of   ,  on  the   day  of   (a  certified  copy  of 

said  will  wae  offered  in  evidence  and  marked  Exhibit  A,  and  is  attached  to  my 
report). 

Second,  that  no  executors  were  named  in  said  will  and  that  letters  of  administra- 
tion with  the  will  annexed  were  duly  issued  to by  the  surrogate  of  the 

county  of on.  the day  of ,  and  that  they  are  now 

acting  as  and  discharging  the  duties  of  such  administratrices  with  the  will  an- 
nexed of  said  ,  deceased   (a  certified  copy  of  letters  of  administration 

with  the  will  annexed  of were  duly  offered  in  evidence  and  is  marked 

"Exhibit  B"  and  is  attached  to  my  report). 

Third,  that  the  said died  seized  (together  with  other  property)  of  a 

certain  tract  or  parcel  of  land  situate  in  the  town  of ,  county  of , 

and  State  of  New  York,  bounded  and  described  as  follows: 

(Description  of  premises.) 

Fourth,  that  said  premises  consist  of  vacant  property  and  are  entirely  unproduc- 
tive, bringing  in  no  income  whatsoever   (or  other  specified  condition  of  property) ; 
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that  the  taxes  each  year  against  said  premises  amount  t>  about  $ ,  and 

the  income  from  the  remainder  of  the  estate,  real  and  personal,  of  whidi  the  said 

died  seized,  is  and  has  been  for  several  years  last  past  insufi^ieot  to 

pay  the  taxes  and  assessments  upon  the  said  premises. 

Fifth,  that  said left  him  surviving  his  widow,  and  the  following  ohil- 

dren:    (state  names,  ages  and  residences). 

Sixth,  that  the  name  and  place  of  residence'  of  the  life  tenant  and  of  every 
other  person  in  being  having  an  estate  vested  or  contingent  in  reversion  or  re- 
mainder in  said  real  property  are  as  follows: That  all  of  the  above 

named  persons  are  of  full  age  and  of  sound  mind  except  such  of  those  who  are 
infants  as  hereinbefore  set  forth. 

Seventh,  that  an  opportunity  is  now  offered  to  sell  said  real  property  to 

who  has  offered  to  pay  therefor,  the  stun  of  ($ ) .     This  in 

my  opinion  is  the  full  value  of  said  premises  as  the  petitioners  herein  have  en- 
deavored to  sell  said  premises  for  the  past  five  years  having  had  the  same  in  the 

hands  of  several  real  estate  agents  and  said  $ ,  being  the  largest  sum 

that  any  one  has  ever  offered  for  said  premises.  I,  therefore,  report  that  it  would 
be  for  the  best  interests  of  the  life  tenant  and  of  the  ronaindennen  that  said  prem- 
ises should  be  sold  at  private  sale  to  said for ($ ) , 

in  cash. 

Annexed  to  my  report  is  my  oath  as  referee  and  the  testimony  taken  and  the 
evidence  offered  herein,  all  of  which  is  respectfully  submitted. 

Dated   ,  19.... 


Beferee. 
State  of  New  York, 
County  of 

,  being  duly  sworn  deposes  and  says  ihitt  h^  i^  the  ^ref^ree 

named  and  that  the  foregoing  report  is  in  all  respects  true. 
Sworn  to  before  me,  this 

day  of ,19..... 


Notary  Public, 


County 


(Caption.) 

Testimony  taken  in  the  above  entitled  proceeding  before ,  referee  herein, 

pursuant  to  the  order  of  this  court,  dated  ,  on  the day  of 

,  at  

Present,    ,   special   guardian   for   the   infants  herein, and 

,  the  petitioners  herein,  attorney  for  the  petitioners  herein. 

The  referee  was  first  duly  sworn,  his  oath  being  hereto  annexed, ,  was 

then  called  as  a  witness  on  behalf  of  the  petitioners  and  being  duly  sworn  testified 
as  follows: 

I  reside  in  the  ,  county  of   ,  State  of  New  York,  and  am 

the  widow  and  the  life  tenant  under  the  last  will  and  testament  of ,  de- 
ceased. 

That  said   died  at  the ,  on  or  about ,  leaving  a 

last  will  and  testament  which  was  duly  admitted  to  probate  before  the  surrogate 
of  the  county  of ,  on  the day  of ;  that  the  certi- 
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fied  copy  of  said  will  offered  in  evidence  herein  and  marked  "Exhibit  A"  is  to  the 

best  of  my  knowledge  a  true  copy  of  said  last  will  and  testament  of  said 

deceased;   that  no  executor  or  executors  were  named  in  said  will  and  letters  of 

administration  with  the  will  annexed  on  said  will  were  issued  to   and 

myself  on  the  day  of  ,  and  we  are  now  acting  as  and  dis- 
charging the  duties  of  such  administratrices  with  the  will  annexed  of   

deceased. 

That  said   died  seized  of    (together  with  other  property)    a  certain 

tract  or  parcel  of  land  situate  in  the  town ,  county  of  ,  and 

State  of  New  York,  bounded  and  described  as  follows: 

(Description  of  premises.) 

That  said  premises  consist  of  vacant  property,  etc.  (state  details  in  full). 

That  said  . . . « left  him  surviving  myself,  his  widow,  and  the  following 

children,  etc., (state  names,  ages  and  residences) . 

All  of  the  above  named  persons  are  of  full  age  and  of  sound  mind  except  the 
following:   , 

That is  desirous  of  purchasing  said  premises  and  has  offered  to  pay 

therefor,  the  sum  of  ($ ) .    This  is  the  largest  offer  that  I 

have  ever  been  able  to  obtain  and  I  have  been  trying  to  sell  said  pr^nises  for  the 

past   years,  and  have  had  the  same  for  sale  in  the  hands  of  several 

real  estate  agents,  and  I  believe  that   ($ )    is  a  fair  price 

and  the  full  value  of  said  premises  and  think  that  it  would  be  for  the  best  interest 

of  myself  and  of  the  remaindermen  to  accept  the  said  sum  of ($ ) , 

and  I  desire  to  sell  the  same. 

Subscribed  and  sworn  to  before  me,  ^ 

this day  of  ,  19. . .  .^ 


Referee. 

(Such  other  testimony  as  will  reasonably  satisfy  the  court  as  to  the  merits  of 
the  application.) 

(Special  Term  Heading.) 

(Caption.) 

On  reading  and  filing  the  report  of   ,  referee  duly  appointed  herein, 

and  by  which  it  appears  that died  on  or  about ,  seized  of  a 

certain  parcel  of  real  estate  situate  in  the  town  of ,  county  of , 

and  State  of  New  York,  and  leaving  a  last  will  and  testament  duly  admitted  to 

probate  before  the  surrogate  of  the  county  of ,  on  the day  of 

,  in  and  by  which  he  gave  and  bequeathed  unto  his  wife,   , 

the  net  income  and  profits  from  all  his  real  and  personal  estate  for  and  during 

her  life,  and  upon  the  death  of  the  said  he  then  directed  and  ordered 

that  said  real  and  personal  estate  be  devised  between  the  following  named 

children,  to  wit: 

And  it  appearing  to  the  satisfaction  of  the  court  that  said  real  estate  described 
in  the  petition  has  become  so  unproductive  and  such  circumstances  and  conditions 
have  arisen  subsequent  to  the  devise  by  the  said  last  will  and  testament  of  said 
.,  deceased,  that  it  is  for  the  best  interest  of  the  life  tenant  and  the  re- 
maindermen that  a  sale  should  be  had  and  after  hearing ,  attorney  for 

the  petitioners,  and   ,  the  special  guardian  of  infants  herein,  appearing 

but  no  opposing  and  no  one  appearing  in  opposition  hereto  and  due  consideration 
having  been  had. 
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It  is  ordered,  that  the  report  of  the  referee  be  and  the  same  is  herel^  in  all 
things  confirmed,  and 

It  is  further  ordered,  that  said  referee  be  authorized  and  directed  to  enter  into  a 
private  contract  for  the  sale  of  the  premises  described  in  the  petition  herein  for  a 
sum  not  less  than ($ )  dolkrs,  and 

It  is  further  ordered,  that  before  executing  any  deed  or  instrument  of  conveyance 
of  the  said  premises  to  the  purchaser  or  purchasers  thereof,  the  said  referee  re- 
port to  this  court  the  terms  and  conditions  of  the  agreement  made  by  him  for  the 
sale  of  such  premises  and  the  name  of  the  purchaser. 

J.  a  c. 

I  hereby  consent  to  the  granting  of  the  foregoing  order. 
Dated >  N.  Y., ,19.... 


Special  Guardian  of .-^ 

(Special  l^rm  Heading.) 

(Caption.) 

Upon  reading  and  filing  the  report  of ,  the  referee  herein,  appointed 

by  an  order  of  this  court  made ^  from  which  it  appears  that  said  refejee 

has  entered  into  an  agreement  subject  to  the  approval  of  this  court,  with , 

for  the  sale  of  all  the  right,  title  and  interest  of  the  parties  herein  in  and  to  cer- 
tain real  estate  hereinafter  described,  upon  certain  terms  and  conditions  as  will 

more  fully  appear  by  reference  to  said  report  and  upon  filing  the  consent  of 

being  the  life  tenant  and  all  adult  persons  not  under  disability  having  an  interest 
in  said  real  estate  vested  or  contingent  in  reversion  or  remainder,  duly  executed 
and  acknowledged  consenting  that  an  order  of  this  court  be  made  directing  the  sale 
of  the  premises  herein  upon  the  terms  and  conditions  stated  in  said  report,  and 
,  the  special  guardian  herein  for infants,  appearing  and  con- 
senting to  the  granting  of  this  order  and  due  consideration  having  been  had, 

Now  on  motion  of ,  attorney  for  the  petitioners  herein. 

It  is  ordered,  that  said  report  and  agreeukent  therein  recited  be  and  the  same 
are  hereby  ratified  and  confirmed  and  the  real  property  hereinafter  described  be  sold 
and  conveyed  by  said  referee,  and 

It  is  further  ordered,  that  said  referee,   ,  execute,  acknowledge  and 

deliver  to  the  said ,  upon  the  payment  by  him  of  the  sum  of 

($ ),  in  the  manner  provided  in  said  agreement,  a  good  and  sufficient 

deed  and  conveyance  of  all  the  right,  title  and  interest  either  vested  or  contingent 
of  each  and  all  the  parties  in  interest  herein  and  of  all  persons  not  in  being  in  and 
to  the  following  described  premises,  viz.: 

(Description  of  premises.) 

It  is  further  ordered,  that  said  referee  report  to  this  court  under  oath,  the  man- 
ner in  which  he  has  complied  with  this  order  and  the  amount  received  by  htm  upon 
such  sale  and  hold  said  sum  so  received  subject  to  the  further  order  of  this  court. 


J.  S.  C. 
I  hereby  consent  to  the  granting  of  the  for^foing  order. 
Dated,  ,  N.  Y., ..,19.... 


Special  Guardian  of 
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(Court.) 
(Caption.) 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court  made  in  the  above  entitled  proceeding  on 

the day  of , I,  the  subscriber,  the  referee  therein 

named,  do  report  that  I  have  entered  into  an  agreement  (subject  to  the  approval 
of  this  court)  for  the  sale  of  the  premises  described  in  the  petition  in  this  proceed- 
ing with  of  ,   county,  N.  Y.,  upon  the  following 

terms  and  conditions:     The  said  agrees  to  purchase  said  premises  and 

pay  therefor  the  sum  of ($ )  dollars  in  cash^  upon  delivery 

of  the  referee's  deed.    A  copy  of  said  agreement  is  hereto  annexed. 

(Verification.) 


Referee. 
(Attach  ordinary  form  of  contract.) 


FORM  NO.  77. 
LoBt  Papers  AffidaTit  asd  Order  for  Fflteg. 

(Special  Term  Heading.) 
Present: 

Hon 

Justice. 

Title  of  action. 

On  reading  the  annexed  copies,  summons  and  complaint  in  the  above  entitled  ac- 
tion, and  on  reading  the  annexed  certified  copy  of  the  judgment  «tnd  foreclosure 

and  sale  in  said  action;  and  on  reading  and  filing  the  annexed  afSdavit  of , 

attorney  for  the  plaintifiT  in  said  action,  on  motion  of  said it  is  ordered, 

adjudged  and  decreed: 

That  the  said  copies  of  the  summons,  complaint  and  judgm^it  of  foreclosure  and 

sale  be  filed  in  the  office  of  the  clerk  of county  with  like  effect  as  the 

originals;  and  the  said  clerk  is  hereby  ordered  to  file  the  same  accordingly. 

Enter  in coun^. 


(  ss.: 


J.  S.  C. 

(Court.) 

Title  of  action. 
State  of  New  York, 
County  of 

,  being  duly  sworn,  deposes  and  says:     I  was  the  attorn^ 

for  the  plaintiff  in  the  above  entitled  action,  which  action  was  brought  to  foreclose 

a  certain  mortgage  bearing  date  ,  made  by  to   , 

given  to  secure  the  payment  of  $ ,  and  interest  and  recorded  in  the  office 

of  the  register  of   county  in  liber   of  mortgages  at  page 

The  notice  of  pendency  of  this  action  was  filed  in  the  office  of  the 

clerk  of  county  on   ,  a  similar  notice  was  filed , 

thereafter,  e^  appeoxs  by  the  judgment  copy,  all  the  defendants  were  duly  served 
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with  the  summons  and  complaint,  there  were  no  infants  ^.  absentees,  no  issue  was 
joined,  the  order  of  reference,  referee's  report,  judgment  of  foreclosure  and  sale^ 
and  in  fact  a.  complete  and  sufficient  judgment  roll,  was  duly  filed  in  said  clerk's 

office  on ,  as  appears  from  the  indices  in  the  said  clerk's  office,  as  I  am 

informed.    A  sale  was  duly  had  under  said  judgment  and  the  mortgaged  premises 

were  conveyed  by   ,  referee,  to   ,  by  deed  dated   , 

and  recorded  in  the  office  of  the  register  of county  in  liber 

of  conveyances  at  page ,  on 

I  am  informed  and  believe  that  said ,  is  still  the  owner  of  said  prem- 
ises; that  he  has  contracted  to  sell  the  same  to  ,  who,  through  his  at- 
torneys, objects  to  the  title  on  the  ground  that  the  judgment  roll  above  referred 
to  has  been  lost  from  the  files  of  the  county  clerk's  office, county. 

That  deponent  has  in  his  possession  a  copy  of  the  summons  and  complaint  in 
said  action,  as  deponent  believes,  although  the  original  may  have  been  verified, 
which  copy  is  annexed;  also  a  certified  copy  of  the  judgment  of  foreclosure  and 
sale  in  said  actiour  which  copy  is  also  hereto  annexed;  and  as  appears  that  the 

said  judgment  was  signed  by  Mr.  Justice   at   ,   

county, ;  that  at  the  foot  of  the  annexed  copy  thereof  appear  the  words 

"Enter  in , clerk,  a  copy,  ,  clerk." 

That  said  copy  is  a  certified  copy  of  said  judgment, being  the  clerk 

of ', ,.  county  in  1878. 

That  the  copies  of  the  summons  and  complaint  and  of  the  judgment  aforesaid 
appear  to  be  true  copies  of  the  originals,  to  deponent's  best  recollection. 

Deponent  makes  this  affidavit  at  the  request  of  the  said  attorneys  for  an  order 

of  this  court  directing  the  clerk  of   county  to  file  said  copies  in  his 

office,  said  copies  when  so  filed  to  have  like  effect  as  the  originals. 
Sworn  to  before  me,  this 

day  of ,19 


Notary  Public, 
, County. 


FORM  NO.  78. 
Be-probate  of  WilL 

At  Chambers  of  a  Surrogate's  Court  held  in  and  for  the 

county   of    ,    at  the  surrogate's  office  in   the 

of  ,  of  the  city  of ,  on 

the day  of ,  19. . . . 


Present: 
Hon.  . 


surrogate. 


In  the  Matter  of  Proving  the  Last  Will  and 

Testament  of    ,   Deceased,   as 

a  Will  of  Real  and  Personal  Property. 


Upon  reading  and  filing  the  petition  of  and  ,  persons  in- 
terested in  the  estate  of  said  ,  deceased,  verified  the  day  of 

,  19. . . .,  and  on  all  the  proceedings  heretofore  had  herein^ 
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Now,  on  motion  of  >«••••••..,  attorney  for  said  petitionera   •«....,•..    and 

,  it  ia 

Ordered,  that  the  decree  heretofore  made  and  entered  herein  on  ,  ad- 
mitting the  will  of  said ,  deceased,  to  probate  as  a  will  of  real  and  per- 
sonal property,  be  and  the  same  hereby  is  opened  without  prejudice  to  any  of  the 
proceedings  heretofore  had  herein  or  to  anything  done  thereunder,  and  it  is 

Ordered,  that  a  supplemental  citation  issue  herein  directed  to  all  the  heirs  and 
next  of  kin  of  said  deceased,  who  and  whose  names  and  places  of  residence  are  un- 
known to  the  petitioners,  and  also  to  the  attorney  general  of  the  State  of 

and  to  the  publio  administrator  of county  requiring  them  and  each  of 

them  to  attend  the  probate  of  said  will  at  a  time  and  place  to  be  fixed  therein 

and  to  show  cause  why  the  decree  entered  herein  on ,  admitting  said  will 

to  probate  as  a  will  of  real  and  personal  property  should  not  be  in  all  respects  rati- 
fied and  confirmed  without  prejudice  to  any  of  the  proceedings  heretofore  had 
herein  or  to  anything  done  thereunder. 


Surrogate. 
FUed, ,19.... 


At  Chambers  of  a  Surrogate's  Court  held  in  and  for 

the  County  of ,  at  the  Surrogate's  Office 

in  the   of   ..^. ,  in  the  city  of 

y  on  the •  •  •  day  of  ••••••  •  •  • ,, 

19.... 
Present: 

Hon ...••# t 

Surrogate. 


In  the  Matter 

of 

Proving  the  Last  Will  and  Testament  of 

,  Deceased,  as  a  Will  of  Real 

and  Personal  Property. 


Upon  the  verified  petition  of and ,  persons  interested  in  the 

estate  of  said  ,  deceased,  heretofore  filed  herein  and  satisfactory  proof 

having  been  made  of  the  due  service  of  the  citation  issued  herein  requiring  all  the 
known  heirs  and  next  of  kin  of  the  said  deceased,  the  Attorney-General  of  the  State 

of ,  and  the  public  administrator  of  the  county  of ,  to  show 

cause  why  the  decree  entered  herein  on  the day  of ,  admitting 

the  will  of  the  said ,  deceased,  to  probate  as  a  will  of  real  and  personal 

property,  should  not  be  in  all  respects  ratified  and  confirmed  without  prejudice  to 
any  of  the  proceedings  heretofore  had  in  the  matter  of  the  probate  of  the  said  will 
or  to  anything  done  under  said  decree  and  no  one  appearing  and  showing  cause  to 
the  contrary. 

Now,  on  motion  of ,  attorney  for  the  said  petitioners, •  and 

,  it  is 

Ordered,  adjudged  and  decreed,  that  the  decree  entered  in  the  office  of  the  surro- 
gate of  the  county  of ,  on ,  admitting  said  last  will  and  testa- 
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mrat  of ,  deceased,  to  probate  as  a  will  of  real  and  personal  property  and 

eTerything  done  thereunder,  be  and  the  same  hereby  is  in  all  respects  ratified  and 
confirmed. 
Filed ,19.... 


Burroi^te. 


FORM  NO.  79. 
Freeee4ta98  te  CleOe  a  Tnistee  WfUi  Power  ef  Sal^  Uiier  §  ie(^  et  se«.,  Reitf 

Property  Law. 

PETITION. 


SITPBEME  COUBT— County  of 


In  the  Matter 
of 

The  Application  of  as  Trustee 

under     for    Leave    to    Sell 

Certain  Real  Property. 


The  petition  of  the  above-named  petitioners  shows  to  this  eourt,  upon  information 
and  belief,  as  follows: 

First:    On  or  about (date) the  said seized  in  fee  simple 

absolute  of  the  following  described  real  estate:     (Description  of  property). 

Second:     The  immediate  source  of  the  title  of  the  said trustee  was: 

(Deed  or  will,  as  case  may  be). 

Third:  (State  facts  as  to  will  or  deed  of  trust,  including  family  history,  if  any, 
names  of  beneficiaries.) 

Fourth:  The  only  persons  in  being  interested  in  the  said  real  property  as  trustees, 
beneficiaries  of  the  trust,  or  having  an  estate  vested  or  contingent  in  reversion  or 
remainder,  are:     (Names  and  addresses). 

Fifth:     Your  petitioner  has  entered  into  an  agreement  for  the  sale  of  said  real 

property  with subject  to  the  approval  of  this  court,  as  will  more  fully 

appear  by  said  agreement,  a  copy  of  which  is  hereto  annexed  and  marked  Schedule 
^'A,"  and  made  a  part  of  this  petition  as  though  set  out  in  full. 

Sixth :  It  is  for  the  best  interest  of  the  said  trust  estate  held  by  your  petitioner, 
and  of  all  persons  interested  therein  as  beneficiaries,  remaindermen  or  otherwise, 
that  your  petitioner  be  allowed  to  enter  into  such  sale  for  the  following  reasons: 

(1)  (Depreciation,  lack  of  funds  to  repair  or  to  pay  taxes  and  asSMsments  or 
interest  on  ;nortgages  and  all  other  reasons.) 

(2)  (Advantageous  terms  offered.) 

Seventh:  Tour  petitioner  is  advised  that  he  has  no  power  to  sell  sai^  real  estate 
without  an  authorization  by  this  court,  under  §  105,  et  seq.,  of  the  Real  Property 
Law  of  this  State. 

Eighth:  The  trust  estate  held  by  the  petitioner,  consists  of  said  real  property 
Mid 

Ninth:  No  previous  application  has  been  made  to  this  court  for  the  relief  now 
frayed  for. 
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Wherefore,  your  petitioner  prays  that  an  order  of  this  court  may  be  made  and 
entered  herein  granting  him  leave,  as  such  trustee  to  make,  execute  and  deliver  a 
deed  of  said  premises  in  accordance  ?nth  the  terms  of  said  agreement  of  sale,  a 
copy  of  which  is  hereto  annexed. 

(Signature  and  verification.) 

WAIVER  APPEARANCE  AND  CONSENT  OP  ADULTS. 
(Court  and  Title  of  Procedure.) 

We, ,  the  persons  interested  in  the  sale  of  the  real  property  involved  in 

this  proceeding,  and  described  in  the  petition  herein,  and  beneficiaries  of  the  trusts 

created  by  ,  and  the  only  persons  in  being  having- an  estate  vested  or 

contingent,  in  reversion  or  remainder,  in  the  said  real  property,  do  hereby  admit 
due  timely  and  sufficient  personal  service  upon  us  of  a  copy  of  said  petition,  and  do 
hereby  waive  service  of  notice  of  application  for  the  relief  prayed  for  in  said 
petition,  and  of  all  other  notices  and  papers  in  this  proceeding,  and  hereby  appear 
in  person  herein,  and  join  in  the  prayer  of  the  said  petition  tmd  consent  to  the 
entry  of  a  final  order  therein,  granting  the  relief  prayed  for  in  the  said  petition, 
and  authorizing  the  said  petitioner  to  sell  the  real  property  as  set  forth  in  the  said 
petition. 

Dated (place  and  date) 

(Acknowledgment  by  each  one.) 

ORDER  OP  REPERENCE. 
(Usual  order  to  take  proof  of  facts  in  petition  and  report.) 

OATH  OP  REPEREE. 
(In  usual  form.)- 

REPORT  OP  REPEREE. 

(Reports  findings  according  to  petition,  with  testimony  annexed  and  recommends 
granting  of  petition.) 

REPORT  OP  TRUSTEE. 
(That  he  has  entered  into  a  contract  of  sale,  copy  of  which  is  annexed.) 

ORDER  OP  SALE. 

Confirms^  ratifies  and  approves  referee's  report  and  report  of  tmstees,  and  agree- 
ment for  sale,  and  authorizes  petitioner  to  carry  out  contract  and  execute,  acknowl- 
edge  and  deliver  a  deed  of  said  premises  ....  (described  same  as  in  petition) . .  •  • 
in  accordance  with  the  terms  of  said  contract. 
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(L.  1009,  CHAP.  62,  BEING  CHAP.  60  OF  THE  CONBOLIDATED  LAWa 
IN  EFFECT  FEB.  17,  100».) 

AvncLK    1.  Short  title;  definitionfi  (§§  1,  2). 

2.  Tenure  of  real  property  ({§  10-18). 

3.  Creation  and  division  of  estates  (|§  aO-73). 

4.  Uses  and  trusts   (§§  90-117). 

5.  Powers  (§|  130-182). 

6.  Dower  (§§  l<90-207). 

7.  Landlord  and  tenant  ({§  220-232). 

8.  Conveyances  and  mortgages  (§§  240-275). 

9.  Recording  instruments  affecting  real  property  (§{  290-335). 

10.  Discharge  of  ancient  mortgages  (§§  340-344). 

11.  Quieting  title  to  real  property   ({§  360-366). 

12.  Registering  title  to  real  property  (§§  370-435). 

13.  Cemeteiy  lands  (§§  460,  451). 

14.  Laws  repealed;  construction;  when  to  take  eTect  (§$  460-462) « 


li^RTICLE  1. 

SHORT  TITLB ;  DEFXNTnOKS. 

SlcnON  1  Short  title. 
2.  Definitions. 

I  1.  tkevt  title. 

This  chapter  shall  be  known  as  the  "  Real  Property  Law.*^ 
DeHTatioBt    Real  Property  Law,  I  1  pt. 

f  S.  Deflaltleaa. 

The  terms  **  real  property  **  and  "  lands  "  as  nsed  in  the  first 
eight  articles  of  this  chapter  are  co-extensive  in  meaning  with 
lands,  tenements  and  hereditaments. 
DeriTatiMt    Real  Property  Law,  f  1  pt 

1393 
88 


Digitized  by 


Google 


1394  REAL  PROPERTY  LAW,         .  §  10 


ARTICLE  2. 
TiaOJRE  OF  REAL  PROPERTY. 

Sionoif  10.  Capacity  to  hold  real  property. 

11.  Capacity  to  transfer  real  property. 

12.  Deposition  of  resident  alien.     [Repealed.] 

13.  When  and  how  alien  may  acquire  and  transfer  real  property. 

[Repealed.] 

14.  Effect  of  woman's  marriage  with  alien.     [Repealed.] 

15.  Title  through  alien. 

16.  Liabilities  of  alien  holders  of  real  property. 

17.  Heirs  of  patriotic  Indian. 

18.  Mines  in  Saint  lAwrenee  county. 

S  10.  OapAoity  to  hold  roal  property* 

1.  A  citizen  of  the  United  States  is  capable  of  holding  real 
property  within  this  state,  and  of  taking  the  same  by  descent,  de- 
vise or  purchase. 

2.  Alien  friends  are  empowered  to  take,  hold,  transmit  and  dis- 
pose of  real  property  within  this  state  in  the  same  manner  as 
native-bom  citizens  and  their  heirs  and  devisees  take  in  the  same 
manner  as  citizens ;  provided,  however,  that  nothing  herein  con- 
tained shall  affect  the  rights  of  this  state  in  any  action  or  pro- 
ceeding for  escheat  instituted  before  May  nineteenth,,  eighteen 
hundred  and  ninety-seven.  (Amended  by  L.  1913,  ch.  152,  in 
effect  Apr.  1,  1913.) 

BMrlratloit    Real  Property  Law,  I  2;  L.  1S97,  ch.  593,  t  1,  incorporated. 
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f  11*  OapAoity  to  traasfor  real  propertj. 

A  person  other  than  a  minor,  an  idiot,  or  person  of  nnsound 
mind,  seized  of  or  entitled  to  an  estate  or  interest  in  real  propert3^ 
maj  transfer  such  estate  or  interest. 

BerlTatfoBS    Real  Property  Law,  (  8.  i 

i  12.  Depostiiom  of  vesidomt  aUoa. 

[Repealed  by  L.  1913,  eh.  152,  in  effect  'Apr.  1,  1913.]] 

i  13*  Wliom  amd  kow  aliea  mm,j  aoqviro  amd  traasfor  veal  propwiy^ 

[Repealed  by  L.  1913^  ch.  152,  in  effect  Apr.  1,  1913.]| 


i  14.  B«oot  of  womam's  manrlaco  witk  alloa. 

[Repealed  by  L.  1913,  ch.  152,  in  effect  Apr,  1, 1918.]| 
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I  15.  Title  tlmmsh  mUeB« 

The  right,  title  or  interest  in  or  to  real  property  in  this  state  now 
held  or  hereafter  acquired  by  any  person  entitled  to  hold  the  same 
cannot  be  questioned  or  impeached  by  reason  of  the  alienage  of  any 
person  through  whom  such  title  may  have  been  derived.  Nothing 
in  this  section  affects  or  impairs  the  right  of  any  heir,  devisee, 
mortgagee,  or  creditor  by  judgment  or  otherwise. 
DeHTAtloMt    Real  Property  Law,  {  7. 

I  16*  XiaUlitiM  •£  aliem  holders  of  real  prepertj. 

Every  alien  holding  real  property  in  this  state  is  subject  to 
duties,  assessments,  taxes  and  burdens  as  if  he  were  a  citizen  of  the 
state. 

DerlTatloBt    Real  Property  Law,  {  8, 
t  17.  Heim  ef  patrietle  Imdiaa. 

The  heirs  of  an  Indian  to  whom  real  property  was  granted  for 
military  services  rendered  during  the  war  of  the  Revolution  may 
take  and  hold  such  real  property  by  descent  as  if  they  were  citizens 
of  the  state  at  the  time  of  the  death  of  their  ancestors.  A  convey- 
ance of  such  real  property  to  a  citizen  of  this  state,  executed  by 
such  Indian  or  his  heirs  after  March  seventh,  eighteen  hundred  and 
nine,  is  valid,  if  executed  with  the  approval  of  the  surveyor-general 
or  state  engineer  and  surveyor  indorsed  thereupon. 

DeHTatloBt    Real  Property  Law,  {  9. 

I  18.  lUaee  im  Smimt  Lawremee  eeumtr. 

The  proprietors  of  any  mines  or  veins  of  lead  or  copper  in  the 
county  of  Saint  Lawrence,  may  demise,  lease,  or  rent  the  same  for 
a  period  not  to  exceed  twenty-one  years  from  the  date  of  any  such 
lease,  to  any  foreign  individual  or  company,  and  such  lessee  may 
take,  hold,  work,  us^  or  convey  the  same  during  the  said  term,  in 
the  same  manner  and  subject  to  the  same  liabilities  as  if  such  lessee 
were  a  natural  bom  citizen. 

DeHTatloat    L.  1855  ch.  17,  f  1, 
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[RETICLE  3. 
CREATION  AND  DIVISION  OF  E8TATB& 

SicnoN  80.  Enumeration  of  estates. 

81.  Estates  in  fee  simple  and  fee  simple  absolute. 

82.  Estates  tail  abolished;  remainders  thereon. 
88.  Freehold;  chattels  real;  chattel  interests. 

84.  When  estate  for  life  of  third  person  ia  freehold;  when 

chattel  reaL 

85.  Estates  in  possession  and  ezpectancjr. 

86.  Enumeration  of  estates  in  expectancgr. 

87.  Definition  of  future  estates. 

88.  Definition  of  remainder.  v. 

89.  Definition  of  reversion.  ^  f 

40.  When  future  estates  are  vested;  when  contingeaf. 

41.  Power  of  appointment  not  to  prevent  vesting. 

42.  Suspension  of  i>ower  of  alienation. 

43.  Limitation  of  successive  estates  for  life. 

44.  Semainders  on  estates  for  life  of  third  person. 

46.  When  remainder  to  take  effect  if  estate  be  for  lives  of  more 
than  two  persons. 

46.  Contingent  remainder  on  term  of  years. 

47.  Estate  for  life  as  remainder  on  term  of  jears. 

48.  Meaning  of  heirs  and  issue  in  certain  remainders. 

49.  Limitations  of  chattels  real. 

60.  Creation  of  future  and  contingent  estates. 

51.  Future  estates  in  the  alternative. 

52.  Future  estate  valid  though  contingency  iniprobable» 

53.  Conditional  limitations. 

54.  When  heirs  of  life  tenant  take  as  purchasers. 

55.  When   remainder  not   limited   on   contingency;  defeating 

precedent  estate  takes  effect 

56.  Posthumous  children. 

57.  When  expectant  estates  are  defeated. 

58.  Effect  on  valid  remainders  of  determinationj>f  precedent 

estate  before  contingency. 

59.  Qualities  of  expectant  estates. 

60.  Disposition  of  rents  and  profits. 

61.  Accumulations. 

62.  Anticipation  of  directed  accumulation* 

63.  Undisposed  profits. 

64.  When  expectant  estates  are  deemed  created. 

65.  Estates  in  severalty,  joint  tenancy  and  in  commoiL^ 

66.  When  estate  in  common;  when  in  joint  tenancy,^ 
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SEOnoir  67.  Sale,  mortgage  or  lease  in  certain  cases  of  real  property  held  by 
tenant  for  life. 

68.  Application,  how  made. 

69.  Sale,  mortgage  or  lease,  how  made. 

70.  Effect  of  instraments  npon  sale,  mortgage  or  lease. .. 

71.  Disposition  of  proceeds  of  sale, 

72.  Release  of  rents  reserved  by  leases  in  perpetuity. 

73.  Compromise  of  controversies  arising  between  claimants  to  prop- 

erty or  estates  where  the  interests  of  infants,  incompetents 
or  persons  unknown  or  not  in  being  are  or  may  be  affected. 

I  30*  Envmeratlom  of  estates. 

Estates  in  real  property  are  divided  into  estates  of  inheritance^ 
estates  for  life,  estates  for  years,  estates  at  will,  and  by  sufferance. 
DeHvatioMt    Real  Property  Law,  i  20. 

I  81«  Estates  im  fee  simple  and  fee  simple  absolute. 

!An  estate  of  inheritance  continues  to  be  termed  a  fee  simple,  or 
fee^  and  when  not  defeasible  or  conditional,  a  fee  simple  absolute^ 
or  an  absolute  fee. 

DeHTatloat    Real  Property  Law,  {  21. 

I  8f.  Estates  tail  abolisliedi  remaimders  tkereoa. 

Estates  tail  have  been  abolished;  and  every  estate  which  would 
be  adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it 
existed  before  the  twelfth  day  of  July,  seventeen  hundred  and 
eighty-two,  shall  be  deemed  a  fee  simple ;  and  if  no  valid  remainder 
be  limited  thereon,  a  fee  simple  absolute.  Where  a  remainder  in 
fee  sihall  be  limited  on  any  estate  which  would  be  a  fee  tail,  accord- 
ing to  the  law  of  this  state,  as  it  existed  previous  to  such  date,  such 
remainder  shall  be  valid,  as  a  contingent  limitation  on  a  fee,  and 
shall  vest  in  possession  on  the  death  of  the  first  taker,  without  issue 
living  at  the  time  of  such  deaf!i. 

DeHTatloat    Real  Property  Law,  t  22. 

t  SS.  Freehold  I  ehattels  real)  eliattel  imterests. 

Estates  of  inheritance  and  for  life  shall  continue  to  be  termed 
estates  of  freehold;  estates  for  years  are  chattels  real;  aid  estates 
at  will  or  by  sufferance  continue  to  be  chattel  interests,  bit  not 
liable  as  such  to  sale  on  execution. 
Derivatlont    Real  Property  Law,  S  2«. 

S  34,  When    estate    for   life   of   third   persom    is    freehold}   whea 
ehattel  real. 

^An  estate  for  the  life  of  a  third  person,  whether  limited  to  heirs 
or  otherwise,  shall  be  deemed  a  freehold  only  during  the  life  of  the 
grantee  or  devisee ;  after  his  death  it  shall  be  deemed  a  chattel  real. 

Derivation t    Real  Property  Law,  §24.  ^-      -  > 
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I  85.  Estates  im  poMsniom  and  ezpeetaaey* 

Estates,  as  respects  the  time  o{  their  enjoyment,  are  divided  into 
estates  in  possession,  and  estates  in  expectancy.  An  estate  which 
entitles  the  owner  to  immediate  possession  of  the  property,  is  an 
estate  in  possession.  An  estate,  in  which  the  right  of  possession 
is  postponed  to  a  future  time,  is  an  estate  in  eiq)ectancy. 

DerlTaUoBt    Real  Property  Law,  I  26. 

t  86.  EnvaisrAtiom  of  •states  im  ezpeetaaey* 

All  expectant  estates,  except  such  as  are  enumerated  and  defined 
in  this  article,  have  been  abolished*  Estates  in  expectancy  are 
divided  into, 

1.  Future  estates ;  and 

2.  Reversions. 

DerlTatlont    Real  Property  Law,  |  26. 

I  37.  Deflnltiom  of  fmtare  estates. 

A  future  estate  is  an  estate  limited  to  commence  in  possession  at 
a  future  day,  either  without  the  intervention  of  a  precedent  estate, 
or  on  the  determination,  by  lapse  of  time  or  otherwise,  of  a  prece- 
dent estate  created  at  the  same  time. 
DerlTaUoat    Real  Property  Law,  i  27. 

I  38.  Defliiitiom  of  vemaimder. 

Where  a  future  estate  is  dependent  on  a  precedent  estate,, it  may 
be  termed  a  remainder,  and  may  be  created  and  transferred  by  that 
name. 

DeHTatioat    Real  Property  Law,  $  28. 

t  39.  DeAmitlom  of  rerersiom. 

A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  or  his 
heirs,  or  in  the  heirs  of  a  te3tator,  commencing  in  possession  on  the 
determination  of  one  or  more  particular  estates  granted  or  devised. 

DerlTatloat    Real  Property  Law,  i  29. 

t  40.  WKem  fatmre  estates  are  Tested}  whem  eomttngewt. 

A  future  estate  is  either  vested  or  contingent.  It  is  vested, 
when  there  is  a  person  in  being,  who  would  have  an  immediate 
right  to  the  possession  of  the  property,  on  the  determination  of  all 
the  intermediate  or  precedent  estates.  It  is  contingent  while  the 
person  to  whom  or  the  event  on  which  it  is  limited  to  take  effect 
remains  uncertain. 

DerlTatioat    Real  Property  Law,   $    30. 

.1  41.  Power  of  appoimtmemt  mot  to  prerent  Testias. 

The  existence  of  an  unexecuted  power  of  appointment  does  not 
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prevent  the  veating  of  a  future  estate^  limited  in  default  of  the 
execution  of  the  power. 
DerlTatioBt    Real  Property  Law,  i  31. 

I  42.  Suapemaiom  of  power  of  mliamatloa* 

The  absohite  power  of  alienation  is  suspended^  when  there  are  no 
persons  in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed.  Every  future  estate  shall  be  void  in  its  creation,  which 
shall  suspend  the  absolute  power  of  alienation,  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate; 
except  that  a  contingent  remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  persons  to 
whom  the  first  remainder  is  limited,  die  nnder  the  age  of  twenty- 
one  years,  or  on  any  other  contingency  by  which  the  estate  of  such 
persons  may  be  determined  before  they  attain  full  age.  For  the 
purposes  of  this  section,  a  minority  is  deemed  a  part  of  a  life,  and 
not  an  absolute  term  equal  to  the  possible  duration  of  such  minority. 

D«riTatloBt    Real  Property  Law,  |  32. 

I  43.  Iiimitatiom  of  a«eeaaaiTe  eatatea  for  life. 

Successive  estates  for  life  shall  not  be  limited,  except  to  persons 
in  being  at  the  creation  thereof;  and  where  a  remainder  shall  be 
limited  on  more  than  two  successive  estates  for  life,  all  the  life 
estates  subsequent  to  those  of  the  two  persons  first  entitled  thereto 
shall  be  void,  and  on  the  death  of  those  persons,  the  remainder 
shall  take  effect,  in  the  same  manner  as  if  no  other  life  estates  had 
been  created. 

DerlTationt    Real  Property  Law,  {  33. 

t  44.  Bemaimdeya  cm  eaiatea  for  life  of  third  peraoa. 

A  remainder  shall  not  be  created  on  an  estate  for  the  life  of 
any  other  person  than  the  grantee  or  devisee  of  such  estate,  unless 
such  remainder  be  in  fee ;  nor  shall  a  remainder  be  created  on  such 
an  estate  in  a  term  of  years,  unless  it  be  for  the  whole  residue  of 
such  term. 
DerlTationt    Real  Property  Law,  |  34. 

I  45.  Whem   remaimder  to   take   effeet  if  eatate   lie  for  Uvea   of 
Btore  thmM  two  peraona. 

When  a  remainder  is  created  on  any  such  life  estate,  and  more 
than  two  persons  are  named  as  the  persons  during  whose  lives  the 
life  estate  shall  continue,  the  remainder  shall  take  effect  on  the 
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death  of  the  two  f€r8ons  first  named^  as  if  no  other  lives  had  been 
introduced, 
DerlTAtioBt    Real  Property  Law,  |  36. 

t  46.  Coniincent  rematadcr  om  term  of  yemn.  ^     . 

A  contingent  remainder  shall  not  be  created  on  a  term  of  years, 
"unless  the  nature  of  the  contingency  on  which  it  is  limited  be  such 
that  the  remainder  must  vest  in  interest,  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation  of  such  remainder, 
or  on  the  termination  thereof. 

DerlTatlont    Real  Property  Law,  |  36. 

t  47.  Estate  for  life  m»  romalmdor  om  tonm  of  j^mn. 

"No  estate  for  life  shall  be  limited  as  a  remainder  on  a  term  of 
years,  except  to  a  person  in  being  at  the  creation  of  such  estate. 
!>«»*▼»<*•««    Real  Property  Law,  i  37. 

I  48.  Xoaaimc  of  heim  and  iaavo  in  certain  remainder* 

Where  a  remainder  shall  be  limited  to  take  effect  on  the  death 
of  any  person  without  heirs,  or  heirs  of  his  body,  or  without  issue, 
the  words  "  heirs  "  or  "  issue  "  shall  be  construed  to  mean  heirs 
or  issue  living  at  the  death  of  the  person  named  as  ancestor. 
DeriTatloat    Real  Property  Law,  |  38. 

S  40.  Undtationa  of  ekattele  real.  _ 

All  the  provisions  contained  in  this  article,  relative  to  future 
estates,  apply  to  limitations  of  chattels  real,  as  well  as  of  freehold 
estates,  so  that  the  absolute  ownership  of  a  term  of  years  shall 
not  be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee. 

DerlTatloat    Real  Property  Law,  |  39. 

t  50.  Creation  of  fntnre  and  eontlncent  estates. 

Subject  to  the  provisions  of  this  article,  a  freehold  estate  as  well 
as  a  chattel  real  may  be  created  to  commence  at  a  future  day ;  an 
estate  for  life  may  be  created  in  a  term  of  years,  and  a  remainder 
limited  thereon;  a  remainder  of  a  freehold  or  chattel  real,  either 
contingent  or  vested,  may  be  created  expectant  on  the  determination 
of  a  term  of  years ;  and  a  fee  or  other  less  estate  may  be  limited  on 
a  fee,  on  a  contingency  which,  if  it  should  occur,  must  happen 
within  the  period  prescribed  in  this  article. 

DerlTatloat    Real  Property  Law,  $  40. 

S  61,  Future  estates  in  tlie  altematiTe. 

Two  or  more  future  estates  may  be  created  to  take  effect  in  the 
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alternative,  so  that  if  the  first  in  order  fails  to  Vest,  the  next  in  suc- 
cession shall  be  substituted  for  it,  and  take  effect  accordingly.         « 
DerlT»tiont    Real  Property  Law,  §  41. 

§  52.  Fnture  estate  Talid  thoi&sli  eonttnceaey  iaiproliable. 

A  future  estate,  otherwise  valid,  shall  not  be  void  on  the  ground 
of  the  improbability  of  the  contingency  on  which  it  is  limited  to 
take  effect 

DeriTationt    Real  Property  Law,  t  42. 

§  53.  Conditioiua  limitatioiui. 

A  remainder  may  be  limited  on  a  contingency,  which,  if  it  hap- 
pens, will  operate  to  abridge  or  determine  the  precedent  estate ;  and 
every  such  remainder  shall  be  a  conditional  limitation. 

DeriTationt    Real  Property  Law,  §  43, 

§  54.  Wifcen  beim  of  life  tenaat  take  mm  pnrekasers. 

Where  a  remainder  shall  be  limited  to  the  heirs,  or  heirs  of  the 
body,  of  a  person  to  whom  a  life  estate  in  the  same  premises  is 
given,  the  persons  who,  on  the  termination  of  the  life  estate,  are 
the  heirs,  or  heirs  of  the  body,  of  such  tenant  for  life,  shall  take  as 
purchasers,  by  virtue  of  the  remainder  so  limited  to  them. 

DeriTationi    Real  Property  Law,  {  44. 

{  55.  Wken  remainder  not  limited  on  momkimgwtcT  defeating  pre« 
eedent  eitate  takes  effeet. 

When  a  remainder  on  an  estate  for  life  or  for  years  is  not  limited 
on  a  contingency  defeating  or  avoiding  such  precedent  estate,  it  shall 
be  construed  as  intended  to  take  effect,  only  on  the  death  of  the  first 
taker,  or  the  expiration  by  lapse  of  time  of  such  term  of  years. 

DeriTationt    Real  Property  Law,  §  46. 

§  56.  Poethnn&ons  eliildren. 

Where  a  future  estate  is  limited  to  heirs,  or  issue,  or  children, 
posthumous  children  shall  be  entitled  to  take  in  the  same  manner  as 
if  living  at  the  death  of  their  parents ;  and  a  future  estate,  depend- 
ent on  the  contingency  of  the  death  of  any  person  without  heirs,  or 
issue,  or  children,  shall  be  defeated  by  the  birth  of  a  posthumous 
child  of  such  person,  capable  of  taking  by  descent 

DeriTationt    Real  Property  Law,  §  46. 

i  57.  Wlfcen  ezpeetant  estates  are  defeated* 

An  expectant  estate  cannot  be  defeated  or  barred  by  any  transfer 
or  other  act  of  the  owner  of  the  intermediate  or  precedent  estate, 
nor  by  any  destruction  of  such  precedent  estate  by  disseizin,  for- 
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feiture,  surrender,  merger  or  otherwise;  but  an  expectant  estate 
may  be  defeated  in  any  manner,  or  by  any  act  or  means  which 
the  party  creating  such  estate,  in  the  creation  thereof,  has  provided 
for  or  authorized.  An  expectant  estate  thus  liable  to  be  defeated 
shall  not,  on  that  ground,  be  adjudged  void  in  its  creation. 
DertT»ti«Bi    Real  Property  Law,  §  47. 

f  58.  Elf6«i  Ml  Tslld  v«BUiimd«n  mi  AAUraUjuitioii  of  praeedemt 
•state  before  eemttasemey* 

A  remainder  valid  in  its  creation  shall  not  be  defeated  by  the 
determination  of  the  precedent  estate,  before  the  happening  of  the 
contingency  on  which  the  remainder  was  limited  to  take  e£Fect; 
should  such  contingency  afterwards  happen  the  remainder  shall 
take  effect  in  the  same  manner  and  to  the  same  extent  as  if  the  pre- 
cedent estate  had  continued  to  the  same  period. 

DerlT»4lont    Real  Property  Law,  §  48. 

§  59.  QvAlittee  of  ezpeeteat  eatatea. 

An  expectant  estate  is  descendible,  divisable  and  alienable,  in  the 
same  manner  as  an  estate  in  possession. 
DerlT»tiont    Real  Property  Law,  §  49. 

f  60.  IMapoaitioB  of  rests  Asd  proflts. 

A  disposition  of  the  rents  and  profits  of  real  property  to  accrue 
and  be  received  at  any  time  subsequent  to  the  execution  of  the 
instrument  creating  such  disposition,  shall  be  governed  by  the  rules 
established  in  this  article  for  future  estates  in  real  property. 

DeriT»tiont    Real  Property  Law,  §  60. 

§  61.  Aoevmmlattoas. 

All  directions  for  the  accumulation  of  the  rents  and  profits  of 
real  property,  except  such  as  are  allowed  by  statute,  shall  be  void. 
An  accumulation  of  rents  and  profits  of  real  property,  for  the 
benefit  of  one  or  more  persons,  may  be  directed  by  any  will  or  deed 
sufficient  to  pass  real  property,  as  follows : 

1.  If  such  accumulation  be  directed  to  commence  on  the  creation 
of  the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must 
be  made  for  the  benefit  of  one  or  more  minors  then  in  being,  and 
terminate  at  or  before  the  expiration  of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence  at  any  time 
subsequent  to  the  creation  of  the  estate  out  of  which  the  rents  and 
profits  are  to  arise,  it  must  commence  within  the  time  permitted, 
by  the  provisions  of  this  article,  for  the  vesting  of  future  estates, 
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and  during  the  minority  of  the  heneficiaries,  an*  shall  terminate  at 
or  before  tiie  expiration  of  such  minority. 

3.  If  in  either  case,  hereinbefore  provided  for,  such  direction  be 
for  a  longer-term  than  during  the  minority  of  the  beneficiaries,  it 
shall  be  void  only  as  to  the  time  beyond  such  minority. 

Provided,  that  the  income  arising  from  any  real  property  granted, 
conveyed,  or  devised  in  trust  to  any  incorporated  college  or  other 
incorporated  literary  institution  for  any  of  the  purposes  specified  in 
section  one  hundred  and  fourteen  of  this  chapter,  or  for  the  purpose 
of  providing  for  the  support  of  any  teacher  in  a  granunar-school  or 
institute,  may  be  permitted  to  accumulate  until  the  same  shall  amoxmt 
to  a  sum  sufiBcient,  in  the  opinion  of  the  regents  of  the  university,  to 
carry  into  effect  any  of  the  charitable  uses  and  trusts  mentioned 
either  in  section  one  hundred  and  fourteen  of  this  chapter  or  in  this 
paragraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fimd  actually  re- 
ceived by  any  incorporated  college,  or  other  incorporated  literary  in- 
stitution, or  by  the  corporation  of  any  city  or  village,  or  by  the  com- 
missioners of  common  schools  of  any  town,  or  by  the  trustees  of  any 
school  district,  under  any  grant,  conveyance,  or  devise,  for  any  of  the 
purposes  for  which  trusts  are  authorized  under  section  one  hundred 
and  fourteen  of  this  chapter,  shall  subsequently  become  diminished 
from  any  cause,  such  diminution  may  be  made  up  by  the  accumula- 
tion of  the  interest  or  income  of  the  principal  of  such  trust  fund,  in 
accordance  with  the  directions,  if  any  contained  in  the  grant,  con- 
veyance or  devise  of  any  such  trust  fund ;  and  if  no  directions  for  that 
purpose  are  contained  in  such  grant,  conveyance  or  devise,  then  such 
diminution  may  be  made  up  in  whole  or  in  part  by  such  accumulation, 
in  the  discretion  of  the  trustees  of  such  trust  fund;  but  in  no  case 
shall  such  accumulation  be  allowed  to  increase  the  trust  fund,  beyond 
the  true  amount  or  value  thereof,  actually  received  by  the  trustees,  to 
be  estimated  after  the  deduction  of  all  liens  and  incumbrances  on 
such  trust  fimd,  and  of  all  expenses  incurred  or  paid  by  the  trustees 
in  the  collection  or  obtaining  the  possession  of  the  same. 

Provided  further,  that  where  a  gift,  grant,  devise  or  bequest  of 
real  and  personal  property,  or  of  real  property  alone,  is  made  in  trust 
by  the  owner  thereof  to  a  religious,  educational,  charitable  or 
benevolent  corporation,  for  any  of  the  purposes  specified  or  compre- 
hended in  its  charter,  not  more  than  one-fourth  of  the  total  value  of 
such  gift,  grant,  devise  or  bequest  of  real  and  personal  property,  or 
of  red  property  alone,  not  exceeding  in  value  the  sum  of  fifty  thou- 
sand dollars,  may  be  set  apart  for  the  accumulation  of  the  rents  and 
profits,  and  income,  of  such  property,  for  the  benefit  of  such  cor- 
poration, until  such  time  as  such  accumulation  shall  amount  to  the 
sum  of  one  hundred  thousand  dollars,  whereupon  such  accumulation 
shall  be  available  for  the  use  of  such  corporation,  as  a  part  of  the 
permanent  endowment  fund  thereof,  or  otherwise  as  provided  in  the 
conditions  of  the  gift,  grant,  devise  or  bequest  to  such  corporation. 
(Amended  by  L.  1915,  ch.  670,  in  effect  May  22, 1915.) 

BcrlTmtioii:  Real  Property  Law,  §  51;  L.  1846,  ch.  74,  §  1;  L.  1865,  cK 
432,  i  1. 
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§  62.  AmtieipatioiC  of  direeted  moeummlatioB. 

Where  such  rents  and  profits  are  directed  to  be  accumnlated  for  the 
benefit  of  a  minor  entitled  to  the  expectant  estate,  and  such  minor 
is  destitute  of  other  sufficient  means  of  support  and  education,  the 
supreme  court,  at  a  special  term,  or  if  such  accumulation  has  been 
directed  by  will,  the  surrogate's  court  of  the  coimty  in  which  such 
will  had  been  admitted  to  probate,  may,  on  the  application  of  his 
general  or  testamentary  guardian,  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  bS  applied  to  his  maintenance  or  education. 

DcriTsUon:    Real  Property  Law,  §  52. 

§  63.  Umdlsposed  proflts*. 

When,  in  consequence  of  a  valid  limitation  of  an  expectant  estate, 
there  is  a  suspension  of  the  power  of  alienation,  or  of  the  ownership, 
daring  the  continuance  of  which  the  rents  and  profits  are  undisposed 
of,  and  no  valid  direction  for  theif  accumulation  is  given,  such  rents 
and  profits  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate.  But  any  and  all  persons  who  legally  shall  have 
begun  heretofore,  or  shall  begin  hereafter,  to  receive  any  such  undis- 
posed of  rents  and  profits  or  any  part  thereof  by  virtue  of  this  section 
or  otherwise,  shall  continue  to  receive  and  enjoy  the  same  notwith- 
standing the  birth  thereafter  of  a  child  or  children  to  any  person  or 
persons  receiving  all  or  any  part  of  such  rents  and  profits.  X'^^^'^^^^ 
by  L.  1916,  ch.  364,  in  effect  May  1,  1916.)^ 

DOTiratioB:    Real  Property  Law,  J  53. 

§  64*  WImb  ezpeotaAt  estates  are  deemed  ereated* 

Where  an  expectant  estate  is  created  by  grant,  the  delivery  of  the 
grant,  and  where  it  is  created  by  devise,  the  death  xd  the  testator, 
shall  be  deemed  the  time  of  the  creation  of  the  estate. 

l>€rlT»tioBt    Real  Property  Law,  §  M. 

§  65.  Estates  im  sereralty,  Joint  tenaaej  and  im  eoauaom* 

Estates,  in  respect  to  the  number  and  connection  of  their  owners, 
are  divided  into  estates  in  severalty,  in  joint  tenancy  and  in  common ; 
the  nature  and  properties  of  which,  respectively,  shall  continue  to  be 
euch  as  are  now  established  by  law,  except  so  far  as  the  same  may 
be  modified  by  the  provisions  of  this  chapter. 

DcriTstioii!    Real  Property  Law,  %  65. 

§  66.  Wlien  estate  im  eommoa;  wIma  im  Joimt  temamey* 

Every  estate  granted  or  devised  to  two  or  more  persons  in  their 
own  right  shall  be  a  tenancy  in  common,  unless  expressly  declared  to 
be  in  joint  tenancy;  but  every  estate,  vested  in  executors  or  trustees 
as  such,  shall  be  held  by  them  in  joint  tenancy.  This  section  shall 
apply  as  well  to  estates  already  created  or  vested  as  to  estates  here- 
after granted  or  devised. 

l>MrlT»Uoas    Real  Prc^rty  Law,  §  56. 
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§  67.  Sale,  mortgage  or  lease  in  certain  cases  of  real  property  held  by  tenant 
for  life. 
In  any  case  where  real  property  has  heretofore  been  or  shall 
hereafter  be  devised  by  will  or  conveyed  by  deed  to  a  person  for 
life,  either  with  remainder  or  remainders  over,  to  persons  the  iden- 
tity of  whom  can  not  be  definitely  ascertained  until  the  death  of 
the  person  entitled  to  the  life  estate,  or  with  a  direction  that  the 
property  be  sold  on  the  termination  of  the  life  estate,  and  the  pro- 
ceeds paid  or  distributed  to  persons  the  identity  of  whom  cannot 
be  definitely  ascertained  until  that  event,  or  with  a  power  given 
to  the  life  tenant  or  to  some  other  person  to  appoint  or  dispose  of 
the  remainder  or  the  proceeds  of  the  sale  thereof,  the  supreme 
court  may,  by  order,  on  such  terms  and  conditions  as  seem  just 
and  proper,  authorize  the  sale,  mortgage  or  lease  of  such  real 
property,  or  any  part  thereof,  whenever  it  appears  to  the  satis- 
faction of  the  court  that  said  real  property,  or  some  portion 
thereof,  has  become  so  unproductive  or  such  circumstances  or  con- 
ditions have  arisen  subsequent  to  the  devise  or  deed  that  it  is  :for 
the  best  interest  of  the  life  tenant  and  of  the  remaindermen  and 
of  all  persons,  if  any,  interested  or  to  become  interested  in  the  pro- 
ceeds of  any  sale  of  said  real  property,  that  a  sale,  mortgage  or 
lease  should  be  had,  or  that  for  other  peculiar  reasons,  or  on  ac- 
count of  other  peculiar  circumstances,  it  is  for  the  best  interest  of 
the  life  tenant  and  the  remaindermen  and  of  all  persons,  if  any, 
interested  or  to  become  interested  in  the  proceeds  of  any  sale  of 
such  real  property,  that  a  sale,  mortgage  or  lease  should  be  had. 
Such  sale,  mortgage  or  lease  may  be  authorized  whether  any  of 
the  persons  who  may  eventually  become  entitled  to  the  remainders 
in  said  real  property  or  to  the  proceeds  of  the  sale  thereof  are  in  be^ 
ing  or  not,  and  whether  at  the  time  of  sale,  mortgage  or  lease  the 
reversion  is  in  the  life  tenant  or  in  some  other  person.  The  supreme 
court  shall  not  grant  such  an  order,  unless  it  appears  to  the  sati* 
faction  of  such  court,  that  a  written  notice,  stating  the  time  and 
place  of  the  application  therefor,  has  been  served  upon  the  life 
tenant,  and  upon  every  other  person  in  being  having  an  estate  or 
interest,  vested  or  contingent,  in  reversion  or  remainder,  in  said 
real  property  or  in  the  proceeds  of  sale  thereof,  or  having  a  power  to 
appoint  or  dispose  of  said  remainder,  reversion  or  proceeds,  or  be- 
ing the  appointee  under  such  a  power,  which  prior  to  the  grant- 


Digitized  by 


Google 


§  68  CREATIOXS,  ETC.,  OF  ESTATES.  1407 

ing  of  such  order  shall  liave  been  exercised  by  a  person  other  than 
the  life  tenant,  at  least  eight  days  before  the  making  thereof; 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  persons  who  shall  compose  a  certain  clasa  upon  the 
happening  of  a  future  event,  it  shall  be  sufficient  if  such  notice 
be  served  upon  the  persons  who  would  have  been  entitled  to  such 
estate  or  interest  if  such  event  had  happened  immediately  before 
the  application  is  mada  If  such  beneficiary  or  other  person  is  an 
adult  without  the  state,  or  is  a  minor,  lunatic,  person  of  unsound 
mind,  habitual  drunkard  or  absentee,  notice  shall  be  served  on 
such  beneficiary  or  other  person  in  such  manner  as  the  court  or  a 
justice  thereof  may  prescribe. 

Except  as  expressly  provided  in  this  section  no  person  shall 
be  entitled  to  notice  under  this  section  solely  by  reason  of  the  fact 
that  he  has  been  or  may  be  designated  as  appointee  of  said  prop- 
erty or  proceeds,  or  of  any  interest  therein,  under  a  power  of  ap- 
pointment or  disposition.  Upon,  the  return  day  of  the  notice  the 
court  shall,  upon  its  own  motion,  appoint  a  special  guardian  for 
any  minor  and  for  any  lunatic,  person  of  unsound  mind  or  ha* 
bitual  drunkard  who  diall  not  be  represented  by  a  committee  duly 
appointed.  If  there  is  no  person  in  being  having  vested  or  con- 
tingent interest  in  remainder  or  reversion  in  said  real  property 
or  in  the  proceeds  of  sale  after  the  termination  of  the  life  estate, 
other  than  a  reversioner  who  is  the  life  tenant  or  whose  reversion 
is  a  mere  naked  legal  interest  which  can  never  take  effect  in  possee- 
eion  otherwise  than  subject  to  a  power  of  sale  or  a  power  of  ap- 
pointment the  court  fihall  on  the  return  day  of  the  motion  appoint 
some  disinterested  person  to  represent  and  protect  the  ii;iterests  of 
the  persons  to  become  entitled  to  the  remainder  or  remainders  or 
to  become  entitled  to  an  interest  in  the  proceeds  of  sale.  (Amended 
by  L.  1913,  ch.  55;  L.  1918,  ch.  578;  L.  1920,  ch.  639,  in  effect 

Sept  1,  1920.) 
Dexivation:    Real  Property  Law,  §  57,  added  by  L.  1903,  ch.  432,  §  1. 

§  68.  Application,  how  made. 

The  application  must  be  made  by  petition  duly  verified,  which 
shall  set  forth  the  provisions  of  the  will  or  the  deed  creating  tihe 
estate,  the  condition  of  the  estate  and  the  particular  facts  wWch 
make  it  necessary  or  proper  that  the  application  should  be  granted. 
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After -taking  proof  of  the  facts  either  before  the  court  or  by  a 
referee  and  hearing  the  parties  and  fully  examining  into  the  mat- 
ter, the  court  must  make  an  order  upon  the  application.  In  case 
the  application  is  granted,  the  order  must  authorize  the  real  prop- 
erty described  in  the  petition  to  be  sold,  mortgaged  or  leased  upon 
such  terms  and  conditions  as  the  court  may  prescribe,  but  in  the 
case  of  a  lease  tJhe  term  thereof  shall  not  exceed  twenty-one  years. 
(Amended  by  L.  1913,  ch.  55 ;  L.  1920,  ch.  639,  in  effect  Sept 
1,  1920.) 
Deriyation:    Real  Property  Law,  §  58,  added  by  L.  1903,  ch.  432,  §  1. 

§  68.  Sale,  mortgage  or  lease,  how  made. 

The  sale,  mortgage  or  lease  shall  be  made  by  a  referee  appointed 
by  the  court  for  that  puri)ose.  Before  a  sale,  mortgage  or  lease  can 
be  made  pursuant  to  the  order  provided  for  in  the  preceding  sec- 
tion, the  referee  must  enter  into  an  agreement  therefor,  subject  to 
the  approval  of  the  court,  and  must  report  the  agreement  to  the 
court  under  oatih.  Upon  confirmation  thereof  he  must  execute  as 
directed  by  the  court  a  deed,  mortgage,  or  lease  of  said  real  prop- 
erty. The  life  tenant,  or  if  he  be  suffering  from  any  disability, 
his  committee  or  special  guardian,  acting  on  his  behalf,  must  join 
in  the  execution  of  said  instrument.  In  case  a  sale  of  such  real 
property  is  authorized,  the  final  order  must  direct  that  the  pro- 
ceeds of  such  sale  be  paid  into  the  (hands  of  some  trust  company 
authorized  by  law  to  act  as  trustee  or  to  some  person  or  persons 
who  fiihftll  thereby  become  trustee  or  trustees  for  such  life  tenant 
and  remaindermen,  or  for  such  other  i)erson  or  persons  as  may 
be  or  become  entitled  to  the  proceeds  of  such  sale,  and  must  require 
the  trustee,  unless  it  be  a  trust  company  as  aforesaid,  to  give  a  bond 
in  such  an  amount  and  with  such  sureties  as  the  court  directs, 
conditioned  for  the  faithful  discharge  of  his  trust  and  for  the  due 
accounting  of  all  moneys  received  by  him  pursuant  to  said  order. 
In  case  a  mortgage  of  such  real  property  is  authorized,  the  final 
order  must  direct  that  the  net  proceeds  of  said  mortgage,  after  the 
payment  of  liens  and  encumbrances,  be  paid  to  sudi  a  trust  com- 
pany or  other  trustee  bonded  as  aforesaid,  to  be  applied  by  said 
trustee  in  accordance  with  iflie  terms  of  the  final  order.  (Amended 
by  L.  1918,  ch.  578;  L.  1920,  ch.  639,  in  effect  Sept.  1,  1920.) 

Derivatioii:    Real  Property  Law,  §  59,  added  by  L.  1903,  ch.  432,  §  1. 
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§  70.  Bffect  of  initnuneiits  upon  lale,  mortfage  or  kaoo. 

A  deed,  mortgage  or  lease  made  pursuant  to  a  final  order  granted 
as  provided  in  the  foregoing  sections  sixty-seven,  sixty-eight,  and 
sixty-nine  shall  bind  the  remainders  and  reversion  as  well  as  the 
life  estate  in  said  real  property  and  shall  be  valid  and  effectual 
against  all  minors,  lunatics,  persons  of  unsound  mind,  habitual 
drunkards  and  persons  not  in  being,  interested  in  the  real  prop- 
erty aforesaid,  or  having  estates  or  interests  vested  or  contingent, 
in  reversion  or  remainder  in  said  real  property,  or  in  the  proceeds 
of  the  sale  thereof,  and  against  all  persons  whether  in  being  or  not 
who  may  by  appointment  or  otherwise  have  or  acquire  an  interest 
in  said  property  or  in  the  proceeds  of  the  sale  thereof,  but  before 
the  order  directing  the  sale,  mortgage  or  lease  can  be  made,  all 
adult  persons  not  under  disability  having  an  interest,  vested  or 
contingent,  in  reversion  or  remainder,  in  said  real  property  or  in 
the  proceeds  of  such  sale>  or  having  a  power  to  appoint  or  dispose 
of  said  remainder,  reversion  or  proceeds,  or  an  appointee  under 
such  a  power,  and  wihb  are  entitled  to  notice  under  section  sixty- 
seven  of  this  chapter,  must  make  and  file  with  the  clerk  of  the 
court  in  which  the  proceedings  have  been  instituted,  a  written  in- 
strument, duly  executed  and  acknowledged,  consenting  that  such  an 
order  of  sale,  mortgage  or  lease  may  be  made^  and  in  no  event  shall 
such  order  be  made  without  the  like  written  consent  of  the  life 
tenant  if  not  suffering  from  disabilily.  (Amended  by  L.  1913, 
ch.  55;  L.  1918,  ch.  578;  L.  1920,  ch.  689,  in  effect  Sept  1, 
1920.) 

Dniiratloii:    Keal  Property  Immt,  f  00,  addtd  by  L.  1903,  eh.  48»,  §  1. 

S  71.  Diapositioii  of  proceeds  of  sale. 

The  trustees  appointed  by  the  court  of  funds  realized  from  the 
sale  of  real  property  under  these  provisions  shall,  unless  otherwise 
ordered  by  the  court,  invest  sucih  funds  in  the  manner  and  form 
prescribed  and  r^ulated  by  law,  relative  to  investment  of  trust 
funds  by  trustees,  and  shall  pay  and  apply  the  net  income,  after 
deducting  all  lawful  expenses  and  commissions,  to  the  use  of  the  ' 
life  tenant  during  life  and  upon  the  death  of  the  life  tenant  pay 
over  and  distribute  the  principal  to  and  among  the  remaindermen 
or  other  persons  that  may  then  be  entitled  thereto  in  accordance 
wilt  the  order  of  the  court  upon  an  accounting.     (Amended  by 

31 1918,  ch.  578,  in  effect  May  9,  1918.) 

Deriratiott:    Eeal  Property  Law,  §  61,  added  by  L.  1909,  oh.  432,  9  1. 

89 
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§  78.  Release  of  rents  resezred  by  leases  in  perpetuity. 

1.  Any  person  interested  in  lands  held  under  a  lease  in  perpetu- 
ity, upon  T^ch  no  rent  has  been  paid  for  at  least  twenty  years,  may 
present  his  petition  to  the  courts  mentioned  in  this  section  asking 
that  it  be  declared  that  the  rents  and  reversion  have  been  released 
to  the  owner  of  the  fee.  Such  petition  shall  be  verified,  shall 
describe  the  lease  and  allege  that  the  rents  and  reversion  have  been 
leleased,  and  shall  state  such  facts  as  the  petitioner  can  ascertain 
relative  to  the  execution  of  a  release  and  the  identity  of  the  persons 
who  would  otherwise  be  the  present  owners  of  the  rents  and  rever- 
sion and  the  last  known  owner  thereof. 

2.  Sudh  petition  may  be  presented  to  the  supreme  court  or  to  the 
coimty  court  of  the  county  where  the  lands  are  situated.  The 
court  may  thereupon  order  all  persons  interested  to  show  cause  at 
a  certain  time  and  place  why  the  rents  and  reversion  should  not  be 
declared  to  have  been  released.  A  description  of  the  lease  and 
lands  affected  thereby  and  the  name  of  the  last  known  owner  of 
the  rents  and  reversion  shall  be  specified  in  such  order,  and  the 
order  shall  be  published  in  such  newspaper  or  newspapers  and  for 
such  time  as  the  court  shall  direct.  The  court  may  also  direct  the 
order  to  be  personally  served  upon  such  persons  as  it  shall  desig- 
nate. 

3.  The  court  may.  issue  commissions  to  take  the  testimony  of 
witnesses  and  may  refer  it  to  a  referee  to  take  and  report  proofs 
of  the  facts  stated  in  the  petition.  Upon  being  satisfied  tlhat  the 
matters  allied  in  the  petition  are  true,  the  court  may  make  an 
order  declaring  that  the  rents  and  reversion  have  been  released 
to  the  owner  of  the  fee.  The  nonpayment  of  rent  under  any 
such  lease  for  twenty  years  shall  be  presumptive  evidence  of  such 
a  release.  The  entry  of  such  order  in  the  office  of  the  clerk  of 
the  county  where  such  lands  are  situated  shall  have  the  same 
eflPect  as  a  release  of  such  rents  and  reversion  to  sucih  owner  then 
duly  executed  and  recorded.  The  county  clerk  shall  note  on  the 
margin  of  the  record  of  the  original  lease  a  minute  of  the  entry 
of  such  order. 

J>eriyation:    L.  1900,  ch.  227,  §§  1-3. 

§  7S.  Compromise  of  controversies  arising  between  claimants  to  property  ot 
estates  where  the  interests  of  infants,  incompetents  or  person  un- 
known or  not  in  being  are  or  may  be  affected. 

(a)   The  supreme  court  or  the  surrogate's  court  having  juris- 
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diction  of  the  estate  or  property  involved  may  authorize  execu- 
tors, administrators  and  trustees  to  adjust  by  compromise  any 
controversy  that  may  arise  between  different  claimants  to  tihe 
esate  or  ^property  in  their  hands  to  which  agreement  such  execu- 
tors^ administrators  or  trustees  and  all  other  parties  in  being 
who  claim  an  interest  in  such  estate  shall  be  parties  in  person 
or  by  guardian  as  hereinafter  provided. 

(b)  The  supreme  court  or  the  surrogate's  court  having  juris- 
diction of  the  estate  or  property  involved  may  likewise  authorize 
the  person  or  persons  named  as  executors  in  one  or  more  instru- 
ments purporting  to  be  the  last  will  and  testament  of  a  person 
deceased,  or  the  petitioners  for  administration  with  such  will 
or  wills  annexed,  to  adjust  by  compromise  any  controversy  that 
may  arise  between  the  persons  claiming  as  devisees  or  legatees 
under  such  will  or  wills  and  the  persons  entitled  to  or  claiming 
the  estate  of  the  deceased  under  the  statutes  regulating  the 
descent  and  distribution  of  intestate  estates,  to  which  agreement 
or  compromise  the  persons  named  as  executors  or  the  petitioners 
for  administration  with  the  will  annexed,  as  the  case  may  be, 
those  claiming  as  devisees  or  legatees  and  those  claiming  the 
estate  as  intestate,  shall  be  parties.  Provided  that  persons 
named  as  executors  in  any  instrument  who  have  renounced  or 
shall  renounce  such  executorship  shall  not  be  required  to  be  parties 
to  such  compromise. 

(c)  Where  an  infant,  lunatic,  person  of  unsound  mind  or 
habitual  drunkard  is  a  necessary  party  to  a  compromise  under 
this  section  he  shall  be  represented  in  the  proceedings  by  a 
special  guardian  appointed  by  the  court,  who  shall  in  the  name 
and  on  the  behalf  of  the  party  he  represents  make  all  proper  in- 
struments necessary  to  carry  into  effect  any  compromise  that  is 
sanctioned  by  the  court. 

(d)  If  it  appears  to  the  satisfaction  of  the  court  that  the  in- 
terests of  persons  unknown  or  the  future  contingent  interests  of 
persons  not  in  being  are  or  may  be  affected  by  the  compromise, 
the  court  must  appoint  some  suitable  person  or  persons  to  repre- 
sent such  interests  in  the  compromise  and  to  make  all  proper  in- 
struments necessary  to  carry  into  effect  any  compromise  that  is 
sanctioned  by  the  court.  In  the  event  tihat  by  the  terms  of  any 
compromise  made  pursuant  to  this  section  money  or  property  is 
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directed  to  be  set  apart  or  held  for  the  benefit  of  or  to  represent 
the  interest  of  infants,  incompetents  or  persons  tmknown  or  un- 
born, the  same  may  in  a  proper  case  be  paid  or  deposited  in  court 
and  remain  subject  to  the  order  of  libe  court. 

(e)  An  agreement  of  compromise  made  in  writing  pursuant 
to  this  section,  if  found  by  the  court  to  be  just  and  reasonable 
in  its  eflfects  upon  the  interests  in  said  estate  or  property  of  in- 
fants, lunatics,  persons  of  unsound  mind,  unknown  persons  or 
the  future  contingent  interests  of  persons  not  in  being,  shall  be 
valid  and  binding  upon  such  interests  as  well  as  upon  the  in- 
terests of  adult  persons  of  sound  mind. 

(f)  An  application  for  the  approval  of  a  compromise  pur- 
fluant  to  this  section  must  be  made  by  petition  duly  verified, 
which  shall  set  forth  the  provisions  of  any  instruments  or  docu- 
ments by  virtue  of  which  any  claim  is  made  to  the  property  or 
estate  in  controversy  and  any  and  all  facts  relating  to  the  claims 
of  the  various  parties  to  the  controveray  and  the  possible  con- 
tingent interests  of  persons  not  in  being  and  all  facts  which  make 
it  proper  or  necessary  that  the  proposed  compromise  be  approved 
by  the  court.  After  taking  proof  of  the  facts  either  before  the 
court  or  by  a  referee  and  hearing  the  parties  and  fully  examin- 
ing into  the  matter  the  court  must  make  an  order  upon  the  appli- 
cation.   (Added  by  L.  1919,  ch.  441,  in  effect  May  6, 1919.) 
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AKTICLE  4; 
USES  AND  TRUSTa 

Skoteok    90.  Executed  uses  existing. 

91.  Certain  uses  and  trusts  abolisbed. 

92.  Wh^i  right  to  possession  creates  legal  ownenhip.* 

93.  Trustee  of  passive  trust  not  to  take. 

94.  Grant  to  one  where  consideration  paid  by  another. 

95.  Bona  fide  purchasers  protected. 

96.  Purposes  for  which  express  trusts  may  be  created. 

97.  Certain  devises  to  be  deemed  powers. 

98.  Surplus  income  of  trust  property  liable  to  creditors. 

99.  When  an  authorized  trust  is  valid  as  a  power. 

100.  Trustee  of  express  trust  to  have  whole  estate. 

101.  Qualification  of  last  section. 

102.  Interest  remaining  in  grantor  of  express  trust. 

103.  What  trust  interest  may  be  alienated. 

104.  Transferee  of  trust  property  protected. 

105.  When  trustee  may  convey  or  exchange  trust  property, 

106.  When  trustee  may  lease  trust  property. 

107.  Notice  to  beneficiary  and  other  persons  interested  where 

real  property  afFected  by  a  trust  is  conv^red,  mortgaged 
or  leased,  and  procedure  thereupon. 

108.  Person  paying  money  to  trustee  protected. 

109.  When  estate  of  trustee  ceases. 

110.  Termination  of  trusts  for  the  benefit  of  creditors. 

111.  Trust  estate  not  to  descend. 

112.  Resignation  or  removal  of  trustee  and  aj^intment  of  sue* 

cesser. 

113.  Grants  and  devises  of  real  property  for  charitable  purposes. 

114.  Certain  educational  and  other  charitable  uses  authorized. 
114».  Trusts  for  care  of  cemetery  lota,  et  cetera. 

115.  Certain  grants  for  charitable  and  other  uses  regulated. 

•116.  Executors',    fiduciaries'   and   trustees'    investments   in   certain 
stocks  regelated. 
117.  Commissioners  of  trustees. 

I  00*  Ezeevted  uses  ejdstiiig. 

Every  estate  which  is  now  held  as  a  use,  executed  under  any 
former  statute  of  the  state,  is  confirmed  as  a  legal  estate. 

Derivation  t    Real  Property  Law,  §  70. 
{  91.  Certala  uses  and  trasta  abolisliecL 

Uses  and  trusts  concerning  real  property,  except  as  authorized 
♦  Bo  in  original. 
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and  modified  by  this  article,  have  been  abolished;  every  estate  or 
interest  in  real  property  is  deemed  a  legal  right,  cognizable  as  such 
in  the  courts,  except  as  otherwise  prescribed  in  this  chapter. 
DeriTAtiont    Keal  Property  Law,  §  71. 

I  02.  Wifcea  riskt  to  posiMsion  ereates  legal  owmenldp. 

Every  person,  who,  by  virtue  of  any  grant,  assignment  or  devise, 
is  entitled  both  to  the  actual  possession  of  real  property,  and  to  the 
receipt  of  the  rents  and  profits  thereof,  in  law  or  equity,  shall  be 
deemed  to  have  a  legal  estate  therein,  of  the  same  quality  and 
duration,  and  subject  to  the  same  conditions,  as  his  beneficial 
interest ;  but  this  section  does  not  divest  the  estate  of  the  trustee  in 
any  trust  existing  on  the  first  day  of  January,  eighteen  hundred 
and  thirty,  where  the  title  of  such  trustee  is  not  merely  nominal, 
but  is  connected  with  some  power  of  actual  disposition  or  manage- 
ment in  relation  to  the  real  property  which  is  the  subject  of  the 
trust. 

DerlTatloni    Real  Property  Law,  i  72. 

4  93.  ^rvfltee  of  paasiTe  trust  not  to  take. 

Every  disposition  of  real  property,  whether  by  deed  or  by  devise, 
shall  be  made  directly  to  the  person  in  whom  the  right  to  the 
possession  and  profits  is  intended  to  be  vested,  and  not  to  another 
to  the  use  of,  or  in  trust  for,  such  person ;  and  if  made  to  any  person 
to  the  use  of,  or  in  trust  for  another,  no  estate  or  interest,  legal  or 
equitable,  vests  in  the  trustee.  But  neither  this  section  nor  the 
'preceding  sections  of  this  article  shall  extend  to  the  trusts  arising, 
or  resulting  by  implication  of  law,  nor  prevent  or  aflFect  the  creation 
of  such  express  trusts  as  are  authorized  and  defined  in  this  chapter. 

DerlTationt    Real  Property  Law,  {  73. 

f  04.  G«amt  to  oae  wlttir^  eonslderatioa  paid  bj  another* 

A  grant  of  real  property  for  a  valuable  consideration,  to  one*  per- 
son, the  consideration  being  paid  by  another,  is  presumed  fraudu- 
lent as  against  the  creditors,  at  that  time,  of  the  person  paying  the 
consideration,  and,  unless  a  fraudulent  intent  is  disproved,  a  trust 
results  in  favor  of  such  creditors,  to  an  extent  necessary  to  satisfy 
their  just  demands ;  but  the  title  vests  in  the  grantee,  and  no  use  or 
trust  results  from  the  payment  to  the  person  paying  the  consider- 
ation, or  in  his  favor,  unless  the  grantee  either, 

1.  Takes  the  same  as  an  absolute  conveyance,  in  his  own  name, 
without  the  consent  or  knowledge  of  the  person  paying  the  consider- 
ation; or. 
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2.  In  violation  of  some  trust,  purchases  the  property  so  con- 
veyed with  money  or  property  belonging  to  another. 
DferlTationt    Real  Property  Law,  §  74. 

i  05.  Boma  flde  pmxpkmmmrm  protected* 

An  implied  or  resulting  trust  shall  not  he  alleged  or  established, 
to  defeat  or  prejudice  the  title  of  a  purchaser  for  a  valuable  oon- 
flideration  without  notice  of  the  trust 

D«riT»tiont    Real  Property  Law,  {  75. 


i  96.  Pnrposea  for  wkieh  expreM  trvsta  may  b«  •reated. 

An  express  trust  may  be  created  for  one  or  more  of  the  following 
purposes: 

L  To  sell  real  property  for  the  benefit  of  creditors ; 

2.  To  sell,  mortgage  or  lease  real  property  for  the  benefit  of 
annuitants  or  other  legatees,  or  for  the  purpose  of  satisfying  any 
charge  thereon; 

3.  To  receive  the  rents  and  profits  of  real  property,  and  apply 
them  to  the  use  of  any  person,  during  the  life  of  that  person,  or 
for  any  shorter  term,  subject  to  the  provisions  of  law  relating 
thereto  j 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes,  and  within  the  limits,  pre- 
scribed by  law. 

DeriT»4loat    Real  Property  Law,  {  76. 

§  07.  Certala  deriaea  to  be  doooaed  powoM* 

A  devise  of  real  property  to  an  executor  or  other  trustee,  for  the 
purpose  of  sale  or  mortgage,  where  the  trustee  is  not  also  empowered 
to  receive  the  rents  and  profits,  shall  not  vest  any  estate  in  him ; 
but  the  trust  shall  be  valid  as  a  power,  and  the  real  property  shall 
descend  to  the  he^s,  or  pass  to  the  devisees  of  the  testator,  subject 
to  the  execution  of  the  power. 

DerlTatioat    Real  Property  Law,  §  77. 

§  08.  Surplus  imdone  of  trast  property  liable  to  ereditora. 

Where  a  trust  is  created  to  receive  the  rents  and  profits  of  real 
property,  and  no  valid  direction  for  accumulation  is  given,  the 
surplus  of  such  rents  and  profits,  beyond  the  sum  necessary  for  the 
education  and  support  of  the  benefir^iary,  shall  be  liable  to  the  claims 
of  his  creditors  in  the  same  manner  as  other  personal  property, 
which  cannot  be  reached  by  execution. 

I^^rlyrmUomt    Real  Property  T^w,  S  78. 
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I  OO.  Wkea  aa  astlioriied  tnuit  is  Talid  as  a  power. 

Where  an  express  trust  relating  to  real  property  is  created  for 
any  purpose  not  specified  in  the  preceding  sections  of  this  article, 
no  estate  shall  vest  in  the  trustees;  but  the  trusty  if  directing  or 
authorizing  the  performance  of  any  act  which  may  be  lawfully  per- 
formed under  a  power,  shall  be  valid  as  a  power  in  trust,  subject 
to  the  provisions  of  this  chapter.  Where  a  trust  is  valid  as  a  power, 
the  real  property  to  which  the  trust  relates  shall  remain  in  or 
descend  to  the  persons  otherwise  entitled,  subject  to  the  execution 
of  the  trust  as  a  power. 

D«HTatioat    Real  Property  Law,  S  70. 

I  100.  Tniatee  of  ezproM  trast  to  EaTO  wbolo  estate* 

Except  as  otherwise  prescribed  in  this  chapter,  an  express  trust, 
valid  as  such  in  its  creation,  shall  vest  in  the  trustee  the  legal 
estate,  subject  only  to  the  execution  of  the  trust,  and  the  benefici- 
ary shall  not  take  any  legal  estate  or  interest  in  the  property,  but 
may  enforce  the  performance  of  the  trust 

DerlvatioBi    Real  Property  Law,  S  80. 

S  101.  Qaalllloation  of  last  seetion* 

The  last  section  shall  not  prevent  any  person,  creating  a  trust, 
from  declaring  to  whom  the  real  property,  to  which  the  trust  re- 
lates, shall  belong,  in  the  event  of  the  failure  or  termination  of 
the  trust,  or  from  granting  or  devising  the  property,  subject  to  the 
execution  of  the  trust.  Such  a  grantee  or  devisee  shall  have  a  legal 
estate  in  the  property,  as  against  all  persons,  except  the  trustees, 
and  those  lawfully  claiming  under  them. 
DeriTatloBt    Real  Property  Law,  §  81. 

f  102.  Interest  remalalng  in  craator  of  express  trast» 

Where  an  express  trust  is  created,  every  legal  estate  and  interest 
not  embraced  in  the  trust,  and  not  otherwise  disposed  of,  shall  re- 
main in  or  revert  to,  the  person  creating  the  trust  or  his  heirs. 

DerlTAtloat    Real  Property  Law,  §  82. 

I  108*  Wkat  trust  iv.terest  maj  be  alienated. 

1.  The  right  of  a  beneficiary  of  an  express  trust  to  receive  rents 
and  profits  of  real  property  and  apply  them  to  the  use  of  any  per- 
son, cannot  be  transferred  by  assignment  or  otherwise,  but  the  right 
and  interest  of  the  b^ieficiary  of  any  other  trust  in  real  property 
may  be  transferred. 

3.  The  provisions  of  this  section  as  here  amended  shall  not  im- 
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pair  or  affect  any  rights  existing  on  March  twenty-fifth,  nineteen 
hundred  and  three. 

Deriyation:  Real  Property  Law,  {  83,  as  amended  by  L.  1903,  ch.  88,  8  1; 
Li  1903,  ch.  88,  §  Z,  incorporated. 

§  KM.  Trassfeiee  of  tnist  pro(perty  protected. 

Where  an  express  trust  is  created,  but  is  not  contained  or  de- 
clared in  the  conveyance  to  the  trustee,  the  conveyance  shall  be 
deemed  absolute  as  to  the  subsequent  creditors  of  the  trustee  not 
having  notice  of  the  trust,  and  as  to  subsequent  purchasers  from 
the  trustee,  without  notice  and  for  a  valuable  ccMisideration. 

Derivation:     Real  Property  Law,  S  84. 
§  105.  When  tmstee  may  convey  or  exchange  tmet  property. 

1.  If  the  trust  is  expressed  in  the  instrument  creating  the  estate^ 
every  sale,  (Conveyance  or  other  act  of  the  trustee^  in  contravention 
of  the  trust,  except  as  provided  in  this  section,  rfiall  be  absolutely 
vojd.  The  supreme  court  may,  by  order,  on  such  terms  and  condi- 
tions as  seem  just  and  proper,  authorize  any  such  trustee  to  mort- 
gage or  sell  such  real  property,  or  any  part  thereof,  whenever 
it  appears  to  the  satisfaction  of  the  court  that  said  real  property,  or 
some  portion  thereof,  has  become  so  unproductive  that  it  is  for  tho 
best  interest  of  such  estate  or  that  it  is  necessary  or  for  the  benefit 
of  the  estate  to  raise  funds  for  the  purpose  of  preserving  it  by 
paying  off  incumbrances  or  of  improving  it  by  erecting  buildings  or 
making  other  improvements,  or  that  for  other  peculiar  reasons,  or 
on  account  of  other  peculiar  circumstances,  it  is  for  the  best  interest 
of  said  estate,  and  whenever  the  interest  of  the  trust  estate  in  any 
real  property  is  an  undivided  part  or  share  thereof,  the  same  may 
be  sold  if  it  shall  appear  to  the  court  to  be  for  the  best  interest  of 
sudh  estate. 

2.  Whenever,  by  the  provisions  of  a  will,  or  of  a  deed  of  trust, 
a  power  of  sale  is  given  to  one  or  more  executors  or  trustees,  it 
shall  be  lawful  for  any  such  executor  or  trustee^  subject  to  the 
approval  of  the  supreme  court,  to  acquire  or  exchange  lands 
adjacent  to  the  land  or  lands  subject  to  such  power  of  salei>  as  may 
be  deemed  desirable  for  the  straightening  or  improvement  of  the 
boundary  lines  thereof,  or  when  the  lands  owned  by  the  trustees  or 
subject  to  the  power  of  sale  and  the  adjacent  lands  to  be  acquired 
have  the  same  building  or  physically  connected  buildings  thereon, 
upon  such  terms  and  conditions  as  may  be  approved  by  the  supreme 
court ;  and  the  supreme  court  may,  by  order,  on  such  terms  and 
conditions  as  seem  just  and  proper,  authorize  any  such  executor 
or  trustee  to  acquire  or  exchange  lands  adjacent  to  the  land  or 
lands  subject  to  such  power  of  sale  for  the  purposes  mentioned,  or 
in  the  instances  mentioned.     (Amended  by  L,  1918,  ch.  403,  in 

effect  April  30,  1918.) 

Derivation:    Real  Property  Law,  §  85,  as  amended  by  L.  1897,  ch.  136,  1  1; 
L.  1898,  ch.  311,  §  1,  incorporated. 
§  106.  When  tmetee  may  lease  tmst  property. 

A  trustee  appointed  to  hold  real  property  during  the  life  of  a 
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L 
beneficiary,  and  to  pay  or  apply  the  rents,  income  and  profits 
thereof  to,  or  for,  the  use  of  such  beneficiary,  may  execute  and  de- 
liver a  lease  of  such  real  property  for  a  term  not  exceeding  five 
years,  without  application  to  the  court.  The  supreme  court  may, 
by  order,  on  such  terms  and  conditions  as  seem  just  and  proper,  in 
respect  to  rental  and  renewals,  authorize  such  a  trustee  to  lease 
such  real  property  for  a  term  exceeding  five  years,  if  it  appears  to 
the  satisfaction  of  the  court  that  it  is  for  the  best  interests  of 
the  trust  estate,  and  may  authorize  such  trustee  to  covenant  in  the 
lease  to  pay  at  the  end  of  the  term,  or  renewed  term,  to  the  lessee 
the  then  fair  and  reasonable  value  of  any  building  which  may  have 
been  erected  on  the  premises  during  such  term.  If  any  such  trustee 
has  leased  any  such  trust  property  before  June  fourth,  eighteen 
hundred  and  ninety-five,  for  a  longer  term  than  five  years,  the  su- 
preme court,  on  the  application  of  such  trustee,  may,  by  order,  con- 
firm such  lease,  and  such  order,  on  the  entiy  thereof,  shall  be 

binding  on  all  persons  interested  in  the  trust  estate. 
Derivation:    Real  Property  Law,  §  86. 

§  107.  Notice  to  beneficiary  and  other  persons  interested  where  real  property 
affected  by  a  trust  is  conveyed,  mortgaged  or  leased,  and  pro^cednre 
thereupon. 

The  supreme  court  shall  not  grant  an  order  under  either  of  the 
last  two  preceding  sections  unless  it  appears  to  the  satisfaction  of 
such  court  that  a  written  notice  stating  the  time  and  place  of  the 
application  therefor  has  been  served  upon  the  beneficiary  of  such 
trust,  and  every  other  person  in  being  having  an  estate  or  interest 
vested  or  contingent  in  reversion  or  remainder  in  said  real  prop- 
erty, or  in  the  proceeds  of  sale  thereof,  or  having  a  power  to  ap- 
point or  dispose  of  said  remainder,  reversion  or  proceeds,  or  being 
the  appointee  under  such  a  power,  which  prior  to  the  granting  of 
such  order  shall  have  been  exercised  by  a  person  other  than  the 
life  tenant,  at  least  eight  days  before  the  making  thereof,  if  such 
beneficiary  or  other  person  is  an  adult  within  the  state,  or  if  a 
minor,  lunatic,  person  of  unsound  mind,  habitual  drunkard  or 
absentee,  until  proof  of  the  service  on  such  beneficiary  or  other 
person  of  such  notice  as  the  court  or  a  justice  thereof  shall  pre- 
scribe. But  if  any  part  of  the  reversion  or  remainder  in  said 
real  property  or  in  the  proceeds  of  sale  thereof  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class  upon 
the  termination  of  the  trust,  the  court  may,  in  its  discretion,  enter- 
tain the  application  and  grant  such  order  upon  proof  of  service 
of  notice  of  the  application  upon  those  persons  who  would  be  en- 
titled to  such  reversion,  remainder  or  proceeds  if  the  event  upon 
which  the  termination  of  the  trust  depends  had  happened  imme- 
diately before  the  application  was  made.  Except  as  provided  in 
tihis  section  no  person  shall  be  entitled  to  notice  under  this  section 
solely  by  reason  of  the  fact  that  he  has  been  or  may  be  designated 
as  appointee  of  said  property  or  proceeds,  or  of  any  interest 
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therein,  under  a  power  of  appointment  or  disposition*  The  sale, 
mortgage,  or  lease  prayed  for  in  the  application  may  be  authorized 
whether  any  of  the  persons  who  may  eventually  become  entitled 
to  the  remainders  in  said  real  property  or  to  the  proceeds  of  the 
sale  thereof  are  in  being  or  not  and  whether  at  the  time  of  sale, 
mortgage  or  lease  the  reversion  is  in  the  life  tenant  or  in  some 
other  person*  The  court  shall  appoint  a  guardian  ad  litem  for  any 
minor  and  for  any  lunatic,  person  of  unsound  mind  or  habitual 
drunkard  who  shall  not  be  represented  by  a  conmiittee  duly  ap- 
pointed. If  there  is  no  person  in  being  having  a  vested  or  con- 
tingent interest  in  remainder  or  reversion  in  said  real  property  or 
in  the  proceeds  of  sale  after  the  termination  of  the  trust  estate, 
other  than  a  reversioner  who  is  a  life  tenant  or  whose  reversion 
is  a  mere  naked  legal  interest  which  can  never  take  effect  in 
possession  otherwise  than  subject  to  a  power  of  sale  or  a  power  of 
appointment  the  court  shall  on  the  return  day  of  the  motion 
appoint  some  disinterested  person  to  represent  and  protect  the  in- 
terests of  the  persons  to  become  entitled  to  the  remainder  or  re^ 
mainders  or  to  become  entitled  to  an  interest  in  the  proceeds  of 
sala  The  application  must  be  by  petition  duly  verified  which 
shall  set  forth  the  condition  of  .the  trust  estate  and  the  particular 
facts  which  make  it  necessary  or  proper  that  the  application  should 
be  granted.  After  taking  proof  of  the  facts,  either  before  the  court 
or  a  referee,  and  hearing  the  parties  and  fully  examining  into 
the  matter,  the  court  must  make  a  final  order  upon  the  applica- 
tion. In  case  the  application  is  granted,  the  final  order  must 
authorize  the  real  property  affected  by  the  trust  or  some  portion 
thereof,  to  be  mortgaged,  sold  or  leased,  upon  such  terms  and 
conditions  as  the  court  may  prescribe.  In  case  a  mortgage  or 
sale  of  any  portion  of  such  real  property  is  authorized,  the  final 
order  must  direct  the  disposition  of  the  proceeds  of  such  mortgage 
or  sale  and  must  require  the  trustee,  unless  it  be  a  trust  company 
authorized  by  law  to  act  as  trustee,  to  give  bond  in  such  amount 
and  with  such  sureties  as  the  court  directs,  conditioned  for  the 
faithful  discharge  of  his  trust  and  for  the  due  accounting  for  all 
moneys  received  by  him  pursuant  to  said  order.  If  the  trustee 
elects  not  to  give  such  bond,  the  final  order  must  require  the  pro- 
ceeds of  such  mortgage  or  sale  to  be  paid  into  court  to  be  disposed 
of  or  invested  as  the  court  shall  specifically  direct.  Before  a 
mortgage,  sale  or  lease  can  be  made  pursuant  to  the  final  order, 
the  trustee  must  enter  into  an  agreement  therefor,  subject  to  the 
approval  of  the  court  and  must  report  the  agreement  to  the  court 
under  oath.  Upon  the  confirmation  thereof,  by  order  of  the  court 
lie  must  esecute  as  directed  by  the  court  a  mortgage,  deed  or 
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leasa  A.  mortgage,  conveyance  or  lease  made  pursuant  to  a  final 
order  granted  as  provided  in  this  and  the  last  two  preceding 
sections  aihall  bind  the  remainders  and  reversions  as  well  as  the 
trust  interest  in  said  real  property,  and  shall  be  valid  and  effectual 
against  all  minors,  lunatics,  persons  of  unsound  mind,  habitual 
drunkards  and  persons  not  in  being  interested  in  the  trust  or  hav- 
ing estates  or  interests  vested  or  contingent  in  reversion  or  re- 
mainder in  said  real  property,  or  in  the  proceeds  of  any  sale 
thereof,  and  against  all  other  persons  so  interested  or  having  such 
estates  or  interests  who  shall  consent  to  such  order,  or  who  have 
been  made  parties  to  such  proceeding,  or  who  are  not  entitled  to 
notice  thereof  as  herein  provided.      (Amended  by  L  1918,  ch. 

578;  L.  1920,  oh.  639,  in  effect  Sept.  1,  1920.) 

Deiivation:  Real  Property  Law,  §  87,  as  amended  hj  L.  1897,  cli.  136,  S  2, 
and  L.  1907,  ch.  242,  S  1. 

§  108.  Persons  laying  money  to  tmstee  protected. 

A  person  who  shall  actually  and  in  good  faith  pay  a  sum  of 
money  to  a  trustee,  which  the  trustee  as  such  is  authorized  to  re- 
ceive shall  not  be  responsible  for  the  proper  application  of  the 
money,  according  to  the  trust ;  and  any  right  or  title  derived  by  him 
from  the  trustee  in  consideration  of  the  payments  shall  not  be  im- 
peached or  called  in  question  in  consequence  of  a  misapplication 

by  the  trustee  of  the  money  paid. 
Dexivstion:    Real  Property  law^  $  B8. 

§  109.  When  estate  of  tmstee  ceases. 

When  the  purpose  for  which  an  express  trust  is  created  ceases, 

the  estate  of  the  trustee  shall  also  cease. 
Derivation:    Real  Property  Law,  §  89. 

§  110.  Termination  of  trusts  for  the  benefit  of  creditors. 

"Wiiere  an  estate  or  interest  in  real  property  has  heretofore  vested 
or  shall  hereafter  vest  in  the  assiji^ee  or  other  trustee  for  the  benefit 
of  creditors,  it  shall  cease  at  the  expiration  of  twenty-five  years 
from  the  time  when  the  trust  was  created,  except  where  a  difterent 
limitation  is  contained  in  the  instrument  creating  the  trust,  or  is 
especially  prescribed  by  law.  The  estate  or  interest  remaining  in 
the  trustee  or  trustees  shall  thereupon  revert  to  the  assignor,  his 
heirs,  devisee  or  assii^nee,  as  if  the  trust  had  not  been  created. 

Derivation:    Real  Property  Law,  §  90. 

§  111.  Tmst  estate  not  to  descend. 

On  the  death  of  the  last  surviving  or  sole  surviving  trustee 
of  an  express  trust  the  trust  estate  shall  not  descend  to  his  heirs 
nor  pass  to  his  next  of  kin  or  personal  representatives;  but  in 
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the  absence  of  a  contrary  direction  on  the  part  of  the  person  creat- 
ing the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  supreme 
court,  with  all  the  powers  and  duties  of  the  original  trustee  or 
trustees,  and  shall  be  executed  by  some  person  appointed  for  that 
purpose  under  the  direction  of  the  court,  but  who  shall  not  be 
appointed  until  the  beneficiary  or  beneficiaries  shall  have  been 
brought  into  court  by  such  notice  and  in  such  manner  as  the  court 
or  a  justice  thereof  may  direct;  and  the  person  so  appointed  sliall 
give  such  security  as  the  court  may  require,  and  shall  be  sub- 
ject to  the  same  requirements  of  law  as  to  accounting  and  the  ad- 
ministration of  tHe  tmst  as  are  testamentary  trustees ;  and  shall  be  entitled  to 
Bucli  compensation  for  his  services  by  way  of  commissions  as  may  be  fixed 
by  any  court  which  has  power  to  pass  upon  his  final  account,  which  shall  in 
no  case  exceed  that  now  allowed  by  law  to  executors  and  admdnistrwtors,  be- 
sides his  just  and  reasonable  expenses  in  the  matter  in  which  he  is  appointed* 
(Amended  by  L.  1911,  ch.  216,  in  efi'ect  May  31,  1911.)  I 

Derivation:    Real  Property  Law,  S  91,  as  amended  by  L.  1902,  ch.  151,  §  1. 

§  112.  designation  or  remoyal  of  trustee  and  appointment  of  successor. 

The  supreme  court  has  power,  subject  to  the  regulations  established  for 
the  purpose  in  the  general  rules  of  practice: 

1.  On  his  application  by  petition  or  action,  to  accept  the  resignation  of  a 
trustee,  and  to  discharge  him  from  the  trust  on  such  terms  as  are  just. 

2.  In  an  action  brought,  or  on  a  petition  presented,  by  any  person  in- 
terested in  the  trust,  to  remove  a  trustee  who  has  violated  or  threatens  to 
violate  his  trust,  or  who  is  insolvent,  or  whose  insolvency  is  apprehended,  or 
who  for  any  other  cause  shall  be  deemed  to  be  an  unsuitable  person  to  execute 
the  trust. 

3.  In  case  of  the  resiOTation  or  removal  <f  a  trustee,  to  appoint  a  new 
trustee  in  his  place,  and  in  the  meantime,  if  there  is  no  acting  trustee,  to 
cause  the  trust  to  be  executed  by  a  receiver  or  other  officer  under  its  direc- 
tion. This  section  shall  not  appljr  to  a  trust  arising  or  resulting  by  implica- 
tion of  law,  nor  where  other  provision  is  specially  made  by  law,  for  the  resig- 
nation or  removal  of  a  trustee  or  the  appointment  of  a  new  trustee. 

Derivation:     Real  Property  Law,  §  92. 

§  113.  Grants  and  devises  of  real  property  for  charitable  purposes. 

1.  No  gift)  grant,  or  devise  to  religious,  educational,  charitable  or  bene- 
volent uses,  which  shall  in  other  respects  be  valid  imder  the  laws  of  this 
state,  shall  be  deemed  invalid  by  reason  of  the  indefiniteness  or  uncertainty 
of  the  persons  designated  as  the  beneficiaries  thereunder  in  the  instrument 
creating  the  same.  If  in  the  instrument  creating  such  &  gift,  grant,  or  devise 
there  is  a  trustee  named  to  execute  the  same,  tne  legal  title  to  the  lands  or 
property  given,  granted,  or  devised  for  such  purposes  shall  vest  in  such  trustee. 
If  no  person  be  named  as  trustee  then  the  title  to  such  lands  or  properly 
shall  vest  in  the  supreme  court. 

2.  The  supreme  court  shall  have  control  over  gifts,  grants  and  devises  in 
all  oases  provided  for  by  subdivision  one  of  this  section,  and  whenever  it 
shall  appear  to  the  court  that  circumstances  have  so  changed  since  the 
execution  of  an  instrument  containing  a  gift,  grant  or  devise  to  religious, 
educational,  charitable 'or  benevolent  uses  as  to  render  impracticable  or  im- 
possible a  literal  compliance  with  the  terms  of  such  instrument,  the  court 
may,  upon  the  application  of  the  trustee  or  of  the  person  or  corpora- 
tion having  the  custody  of  the  property,  and  upon  such  notice  as  the 
court  shall  direct,  make  an  order  directing  that  such  gift,  grant  or  de- 
vise shall  be  administered  or  expended  in  such  manner  as  m  the  judg- 
ment of  the  court  will  most  efiTectuany  accomplish  the  general  purpose  of 
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the  instnunent,  without  regard  to  and  free  from  any  specific  restriction, 
limitation  or  direction  contained  therein;  provided,  however,  that  no  such 
order  shall  be  made  without  the  consent  of  the  donor  or  grantor  of  the  prop- 
erty, if  he  be  living.  (Subd.  2,  amended  by  L.  1909,  ch.  144,  in  effect  April 
3,  1909.) 

3.  The  attorney-general  shall  represent  the  beneficiaries  in  all  such  cases, 
and  it  shall  be  his  duty  to  enforce  such  trusts  by  proper  proceedings  in 
the  courts. 

4.  The  supreme  court  mav  authorize  the  trustee  or  the  person  or  corpora- 
tion holding  title  thereto,  to  sell  or  mortgage  any  real  property  which  has 
been  or  shall  hereafter  be  granted  or  devised  to  religious,  educational, 
charitable  or  benevolent  uses  or  which  shall  be  held  or  owned  by  any  cor- 
poration charged  with  religious,  educational,  charitable  or  benevolent  uses 
or  held  so  that  the  income  therefrom  is  held  to  any  religious,  educational, 
charitable  or  benevolent  uses»  whenever  it  appears  to  the  satisfaction  of  the 
the  court  that  such  real  property  or  any  portion  thereof  has  become  or  is 
likely  to  become  unproductive  or  that  it  has  depreciated  or  is  likely  to  de- 
preciate in  value  or  that  it  is  advisable  to  raise  money  to  improve  or  erect 
buildings  upon  property  thus  held  or  that  it  is  expedient  for  any  other 
reason  that  such  real  property  be  sold  or  nK>rtgaged.  This  section  shall  not 
be  deemed  to  restrict  m  any  wise  such  powers  or  rights  as  any  such  trustee 
or  any  corporation  may  have  by  law  or  by  the  terms  of  any  grant  or  devise 
of  such  real  property. 

5.  The  supreme  court  shall  not  grant  an  order  under  the  preceding  subdivi- 
sion unless  it  appears  to  the  satisfaction  of  the  court  that  eight  days'  written 
notice  stating  the  time  and  place  of  the  application  for  such  order  has  been 
served  upon  the  attomey-generaL  The  attorney-general  shall  represent  the 
state,  the  beneficiaries  of  any  such  trust  and  the  persons  who  mignt  be.  bene- 
fited by  the  religious,  educational,  charitable  or  benevolent  uses  or  purposes 
to  which  the  real  property  which  is  the  subject  of  such  application  has  oeen 
held.  If  the  sale  or  mortgage  is  to  be  made  by  a  corporation,  all  provisions 
of  law  applicable  to  sales  or  mortgages  of  real  property  to  be  made  by  such, 
corporation  shall  be  complied  with.  If  any  adult  person  within  the  state 
has  an  interest,  vested  or  contingent,  in  reversion  or  remainder  in  such  real 
property,  at  least  eight  days'  notice  of  such  application  shall  be  given  to 
such  person,  and  if  any  person,  having  such  an  interest  is  a  minor,  a  lunatic 
or  a  person  of  unsound  mind,  an  habitual  drunkard  or  an  absentee,  service  of 
the  notice  on  such  person  shall  be  made  in  such  manner  as  the  court  or  a 
justice  thereof  may  direct.  Before  making  a  final  order,  the  court  shall  ap- 
point a  guardian  for  any  minor  and  for  any  lunatic,  person  of  unsound  mind 
or  liabitual  drunkard  who  shall  not  be  represented  by  a  comndttee  duly  ap- 
pointed. 

6.  A  conveyance  or  mortgage  made  pursuant  to  an  order  granted  as  pro- 
vided in  this  section  shall  be  valid  and  effectual  against  the  state  as  repre- 
sentative of  the  beneficiaries  of  such  trust  and  of  the  persons  who  might 
be  benefited  by  the  uses  to  which  such  real  property  is  held  and  against  aU 
minors,  lunatics,  persons  of  unsound  mind,  nabitoal  drunlutrds  and  persons 
not  in  being,  interested  in  such  real  property  or  having  or  thereafter  oecom- 
ing  entitled  to  estates,  vested  or  contingent,  in  reversion  or  remainder  in 
such  real  property  and  against  all  other  persons  who  shall  consent  to  such 
order  or  shall  have  been  made  parties  to  such  proceeding.  The  porohaser  or 
mortgagee  or  any  person  claimmg  under  the  purchaser  or  mortgagee  shall 
not  be  bound  to  see  to  the  disposition  of  the  proceeds  of  any  sudi  sale  or 
mortgage.    (Amended  by  L.  1919,  ch.  71,  in  effect  March  19,  1919.) 

Deriyation:  Real  Property  Law.  S  «3,  and  L.  1893,  ch.  701,  §§  1  and  2  pt.; 
also  L.  1901,  ch.  291,  §  1.   Amended  by  L.  1909,  ch.  144,  in  effect  April  3,  1909. 

§  114.  Certain  educational  and  other  charitable  uses  authorised. 

1.  Real  property  may  be  granted,  devised,  and  coi\yeyed  to  any  incorporated 
college  or  other  literary  incorporated  institution  in  this  state,  to  be  neld  in 
trust  for  any  one  or  more  of  the  following  purposes:' 

(1)  To  establish  and  maintain  an  observatory; 

(2)  To  found  and  maintain  professorships  and  scholarships; 

(3)  To  provide  and  keep  in  repair  a  place  for  the  burial  of  the  dead;  or 
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(4)  For  any  other  specific  purposes  compr^ended  in  the  gieneral  objects 
Authorized  by  their  respective  charters. 

The  said  trusts  may  be  created,  subject  to  such  conditions  and  visitations 
as  may  be  prescribed  by  the  grantor  or  donor,  and  agreed  to  by  said  trustee, 
and  all  property  which  shall  hereafter  be  granted  to  any  incorporated  col- 
lege or  other  literary  incorporated  institution  in  trust  fdr  any  of  the  afore- 
said purposes,  may  be  held  by  such  college  or  institution  upon  such  trusts, 
and  subject  to  such  conditions  and  visitations  as  may  be  prescribed  and  agreed 
to  as  aforesaid. 

2.  Keal  estate  may  be  granted,  devised,  and  conveyed  to  the  corporation 
of  any  city  or  village  of  this  state,  to  be  held  in  trust  for  any  purpose  of 
education,  or  the  diffusion  of  knowledge,  or  for  the  relief  of  distress,  or  for 
parks,  gardens,  or  other  ornamental  grounds,  or  grounds  for  the  purposes 
of  military  parades  and  exercise,  or  health  and  recreation,  within  or  near 
Buoh  incorporated  city  or  village,  upon  such  conditions  as  may  be  prescribed 
by  the  grantor  or  donor,  and  agreed  to  by  such  corporation;  and  all  real 
estate  so  granted  or  conveyed  to  such  corporation  may  be  held  by  the  same, 
subject  to  such  conditions  as  may  be  prescribed  and  agreed  to  as  aforesaid. 

3.  Keal  estate  may  be  granted  or  devised,  to  commissioners  of  common 
schools  of  any  town,  and  to  trustees  of  any  school  district,  in  trust  for  the 
benefit  of  the  common  schools  of  such  town,  or  for  the  benefit  of  the  schools 
of  such  district. 

4.  The  trusts  authorized  by  this  section  may  continue  for  such  time  as 
may  be  necessary  to  accomplish  the  purposes  for  which  they  may  be  created. 

Derivation:    L.  1S40,  ch.  313,  S§  1-4;  L.  1841,  ch.  215,  i  1,  incorporated. 

§  114-a.  Trusts  for  care  of  cemetery  lots,  et  cetera. 

Gifts,  grants  and  devises  of  real  property,  in  trust  for  the  purpose  of  ap- 
plying the  proceeds  or  income  thereof  to  the  perpetual  care  and  maintenance, 
improvement  or  embellishment  of  private  burial  lots  In  cemeteries,  and  the 
walls,  fences,  monuments,  structures  and  tombs  thereon,  are  permitted  and 
shall  be  deemed  to  be  for  charitable  and  benevolent  uses;  ana  shall  not  be 
deemed  to  be  invalid  by  reason  of  any  indefiniteness  or  uncertainty  of  the 
persons  designated  as  l>eneficiaries  in  the  instrument  creating  the  same,  nor 
shall  they  be  deemed  invalid  as  violating  an^  existing  laws  against  per- 
petuities or  suspension  of  the  power  of  alienation  of  title  to  property.  But 
nothing  herein  contained  shall  affect  any  existing  authority  of  the  courts 
to  pass  upon  the  reasonableness  of  the  amount  of  such  gift,  grant  or  devise. 
(Added  by  L.  1909,  cK  218,  in  effect  April  20,  1909.) 

§  115.  Certain  grants  for  charitable  and  other  vses  regulated. 

1.  Any  person  desiring,  in  his  lifetime,  to  promote  the  public 
welfare  by  founding,  endowing  and  having  maintained  a  public 
library,  museum  or  other  educational  institution,  or  a  chapel  and 
crematory,  within  this  state,  or  to  establish  a  home  for  a  board  of 
trade  or  chamber  of  commerce  within  this  state^  may  to  that  end 

^  and  for  such  purposes  by  grant,  in  writing,  convey  to  a  trustee,  or 
any  number  of  trustees,  named  in  such  grant,  and  to  their  suc- 
cessors, any  real  property  belonging  to  such  person  and  situated 
or  being  within  this  state. 

2.  The  person  making  such  grant  may  therein  designate: 
(l)The  nature,  object  and  purposes  of  the  institution  to  be 

founded,  endowed  and  maintained,  or  of  the  corporation  or  cor- 
porations, for  whose  use  the  home  is  to  be  established. 

(2)  In  case  of  the  founding  of  an  institution  the  name  by 
which  it  shall  be  known. 

(3)  The  powers  and  duties  of  the  trustee  or  trustees  and  the 
manner  in  which  he  or  they  shall  account,  and  to  whom,  if  account- 
ing be  required ;  but  such  powers  and  duties  shall  not  be  held  to  be 
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exclusive  of  other  powers  which  may  be  necessary  to  enable  such 
trustee  or  trustees  to  fully  carry  out  the  object  of  such  grant 

(4)  The  mode  and  manner,  and  by  whom,  the  successors  to  the 
trustee  or  trustees  named  in  the  grant  are  to  be  appointed. 

(5)  Such  rules  and  regulations  for  the  management  of  the  prop- 
erty conveyed  as  the  grantor  may  elect  to  prescribe ;  but  such  rulea 
shall,  unless  the  grantor  otherwise  prescribe,  be  deemed  advisory 
only,  and  shall  not  preclude  such  trustee  or  trustees  from  making 
such  changes  as  new  conditions  may  from  time  to  time  require. 

(6)  The  place  or  places  where,  and  the  time  when,  the  building 
or  buildings  necessary  and  proper  for  the  institution  shall  be 
erected,  and  the  character  and  extent  thereof.  The  person  making 
such  grant  may  therein  provide  for  all  other  things  necessary  and 
proper  to  carry  out  the  purposes  thereof,  and  especially  may  such 
person  provide  for  such  lectures,  exhibitions,  instruction  or  amuse- 
ment in  connection  with  such  institution  as  he  may  deem  de- 
sirable. 

8.  The  trustee  or  trustees  named  in  such  grant  and  their  succes- 
sors, may  in  the  name  of  the  institution,  as  designated  in  such  grant, 
sue  and  defend,  in  relation  to  the  trust  property  and  in  relation  to 
all  matters  affecting  the  institution  endowed  and  established  by 
such  grant. 

4.  The  person  making  such  grant,  by  a  provision  therein,  may 
elect,  in  relation  to  the  property  conveyed  and  in  relation  to  the 
erection,  maintenance  and  management  of  such  institution,  to  per- 
form, during  his  life,  all  the  duties  and  exercise  all  the  powers 
which,  by  the  terms  of  the  grant,  are  enjoined  upon  and  vested  in 
the  trustee  or  trustees  therein  named.  If  the  person  making  such 
grant,  and  making  the  election  aforesaid,  be  a  married  person,  such 
person  may  further  provide  that  if  the  wife  of  such  per^n  survive 
him,  then  such  wife,  during  her  life,  may,  in  relation  to  the  prop- 
erty conveyed,  and  in  relation  to  the  erection,  maintenance  and 
management  of  such  institution,  perform  all  the  duties  and  exer- 
cise all  the  powers,  which,  by  the  terms  of  the  grant,  are  enjoined 
upon  and  vested  in  the  trustee  or  trustees  therein  named,  and  in 
all  such  cases  the  powers  and  duties  conferred  and  imposed  by 
such  grant  upon  ihe  trustee  or  trustees  therein  named,  shall  be 
exercised  and  performed  by  the  person  making  such  grant,  or  by 
his  wife  during  his  or  her  life,  as  the  case  may  be ;  provided,  how- 
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ever,  that  upon  the  death  of  such  person,  or  his  surviving  wife,  as 
the  ease  may  be,  such  powers  and  duties  shall  devolve  upon  and 
shall  be  exercised  by  the  trustee  or  trustees  named  in  the  grant 
and  their  successors. 

5.  The  person  making  such  grant  may  therein  reserve  the  right 
to  alter,  amend  or  modify  the  terms  and  conditions  thereof  and  the 
trusts  therein  created,  in  respect  to  any  of  the  matters  mentioned . 
or  referred  to  in  paragraphs  numbered  one  to  six  inclusive  of  sub- 
division two  hereof;  and  may  also'therein  reserve  the  right,  during 
the  life  of  such  person,  of  absolute  dominion  over  the  rents,  issues 
and  profits  of  the  real  property  conveyed,  without  liability  to  ac- 
count therefor  in  any  manner  whatever,  and  without  any  liability 
over  against  the  estate  of  such  person ;  and  if  any  such  person  be 
married,  such  person  may,  in  said  grant,  further  provide  that  if 
his  wife  survive  him,  then  such  wife,  during  her  life,  may  have 
the  same  dominion  over  such  rents,  issues  and  profits,  without  lia- 
bility to  account  therefor  in  any  manner  whatever,  and  without 
liability  over  against  the  estate  of  either  of  the  spouses. 

6.  Any  such  grant  may  be  executed,  acknowledged  and  recorded 
in  the  same  manner  as  is  now  provided  by  law  for  the  execution, 
acknowledging  and  recording  of  grants  of  real  property. 

7.  No  suit,  action  or  proceeding  shall  be  commenced  or  main- 
tained by  any  person  to  set  aside,  annul  or  affect  said  conveyance, 
or  to  affect  the  title  to  the  property  conveyed,  or  the  right  to  the 
possession,  or  to  the  rents,  issues  and  profits  thereof,  unless  the 
same  be  commenced  within  two  years  after  the  date  of  filing  such 
grant  for  record ;  nor  shall  any  defense  be  made  to  any  suit^  action 

or  proceeding  commenced  by  the  trustee  or  trustees  named  in  said 
grant  or  their  successors,  privies  or  persons  holding  under  them, 
which  defense  involves  the  legality  of  said  grant,  or  affects  the 
title  to  the  property  thereby  conveyed,  or  the  right  to  the  posses- 
sion or  the  rents,  issues  and  profits  thereof,  unless  such  defense 
is  made  in  a  suit,  action  or  proceeding  commenced  within  two 
vears  after  such  grant  shall  have  been  filed  for  record.  (Amended 
by  L.  1920,  ch.  169,  in  effect  April  12,  1920.) 

Derivmtioii:  L.  1892,  ch.  616,  {§  1-7;  Section  1,  as  amended  by  L.  1906« 
ch.  393,  §  1. 

S  lis.  Bxecntors',  fidnciarlet'  and  tmsteesP  inveitmaitfl  in  certain  itocks 
ragulated. 

Whemever  an  executor,  trustee,  guardian  of  an  infant,  committee 
90 
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of  a  Innatic,  or  other  person  or  persons  acting  in  a  fiduciary  capa- 
city, or  a  life  tenant,  is  entitled  to  receive  the  proceeds  of  the  sale 
of  any  real  property  sold  or  to  be  sold  pursuant  to  the  provisions 
of  this  article,  or  pursuant  to  a  judgment  in  partition,  or  pursuant 
to  a  power  of  sale  contained  in  a  deed  or  will,  and  the  said  prop- . 
erty  has  been  or  is  about  to  be  purchased  by  a  corporation  formed  or  - 
to  be  formed  for  such  purpose,  and  all  adult  beneficiaries  and  also 
all  adult  persons  having  a  vested  interest  or  estate  in  possession, 
reversion  or  remainder  in  the  proceeds  of  such  sale  have  agreed, 
or  desire  to  agree  that  their  share  of  such  proceeds  shall  be  invested 
in  the  stock  and  bonds  or  .in  either  the  stock  or  bonds  of  such  cor- 
I)oration,  then  the  said  executor,  trustee,  guardian,  committee  or 
other  person  or  persons  acting  in  a  fiduciary  capacity,  or  the  life 
tenant  or  tenants,  may,  with  the  approval  of  the  supreme  court, 
invest  his  share  of  the  proceeds  of  such  sale  in  the  stock  or  bonds 
of  such  corporation,  provided,  however,  that  such  corporation  shall 
be  prohibited  by  its  certificate  of  incorporation  from  investing  in 
any  stocks,  bonds  or  other  securities  other  than  real  estate  which 
are  not  under  the  laws  of  this  state  a  proper  subject  for  the  invest- 
ment of  trust  funds.  The  supreme  court  shall  not  grant  an  order 
permitting  such  an  investment,  unless  it  appears  to  the  satisfaction 
of  such  court  that  a  written  notice  stating  the  time  and  place  of  the 
application  for  such  leave  has  been  served  upon  every  beneficiary 
and  also  upon  every  person  in.  being  having  a  vested  interest  or 
estate  in  possession,  reversion  or  remainder,  in  such  proceeds  at 
least  eight  days  before  the  making  thereof,  if  such  beneficiary  or 
other  person  is  an  adult  within  the  state;  or  if  a  minor,  lunatic, 
person  of  unsound  mind,  habitual  drunkard  or  absentee,  until 
proof  of  the  service  on  such  beneficiary  or  other  person  of  such 
notice  as  the  court  or  a  justice  thereof  prescribes.  The  court  shall 
appoint  a  special  guardian  for  any  minor  and  for  any  lunatic, 
person  of  unsound  mind,  or  habitual  drunkard,  who  shall  not  be 
represented  by  a  committee  duly  appointed.  The  application  must 
be  by  petition  duly  verified,  must  be  made  by  the  executor,  trustee, 
guardian  of  an  infant,  committee  of  a  lunatic,  or  such  other  person 
or  persons  acting  in  a  fiduciary  capacity,  or  a  life  tenant,  entitled 
to  receive  the  proceeds  of  such  sale,  and  shall  set  forth  the  reasons 
for  such  investment  and  the  nature  thereof  and  the  peculiar  facts 
which  make  it  proper  that  the  application  shall  be  granted.  After 
taking  proof  of  the  facts  either  before  the  court  or  a  referee,  and 
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hearing  the  parties  and  fully  examining  into  the  matter,  the  court 
must  make  a  final  order  upon  the  application.  In  case  the  applica- 
tion is  granted,  the  final  order  must  authorize  the  said  executor, 
trustee,  guardian  of  an  infant,  committee  of  a  lunatic,  or  other 
person  or  persons  acting  in  a  fiduciary  capacity,  or  life  tenant,  so 
entitled  to  receive  the  proceeds  of  such  sale,  to  make  such  invest- 
ment upon  such  terms  and  conditions  as  the  court  may  therein 
prescribe. 

DerlvrntloBt    Real  Property  Law,  I  94,  added  by  L.  1901,  ch.  166,  |  1,  and 
amended  by  L.  1904,  cb.  742,  §  1. 


I  117.  O— laaiima  of  trmmt—. 

Any  trustee,  under  a  deed  of  trust  to  sell  real  property  for  the 
benefit  of  creditors,  shall  be  entitled  to  and  allowed  upon  an  ac- 
counting hereafter  had,  the  same  commissions  as  an  assignee  for 
the  benefit  of  creditors. 

DerlT»ttoBt    L.  1896,  cb.  249,  %  L 
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ARTICLE  6. 
POWBRa 

Section  130.  Effect  of  article. 

131.  Definition  of  a  power. 

132.  Definitions  of.  grantor,  grantee. 
188.  Diviaion  of  powers. 

134  General  power. 

135.  Special  power. 

136.  Beneficial  power. 

137.  General  power  in  trust. 

138.  Special  power  in  trust 

139.  Capacity  to  grant  a  power. 

140.  How  power  may  be  granted. 

141.  Capacity  to  take  and  execute  a  power. 

142.  Capacity  of  married  woman  to  take  power.      ^ 

143.  Capacity  to  take  a  8i)ecial  and  beneficial  power. 

144.  Reservation  of  a  power. 

145.  Effect  of  power  to  revoka 

146.  Power  to  sell  in  a  mortgage. 

147.  Wben  power  is  a  lien. 

148.  Wben  power  is  irrevocable. 

149.  Wben  estate  for  life  or  years  is  dianged  into  a  fee. 

150.  Certain  powers  create  a  fee. 

161.  Wben  grantee  of  power  bas  absolute  fee. 
152.  Effect  of  power  to  devise  in  certain  cases. 

163.  Wben  power  of  disposition  absolute. 

164.  Power  subject  to  condition. 

156.  Power  of  life  tenant  to  make  leases. 

166.  Effect  of  mortgage  by  grantee. 

167.  Wben  a  trust  power  is  imperative. 

168.  Distribution  wben  more  tban  one  beneficiary, 

169.  Beneficial  power  subject  to  creditors. 

160.  Execution  of  power  on  death  of  trustee. 

161.  Wben  power  devolves  on  court. 

162.  Wben  creditors  may  comi)el  execution  of  trust  power. 

163.  Defective  execution  of  trust  power. 

164.  Effect  of  insolvent  assignment. 
166.  How  power  must  be  executed. 

166.  Execution  by  survivors. 

167.  Execution  of  power  to  disi)08e  by  devise. 

168.  Execution  of  power  to  dispose  by  grant. 

169.  Wben  direction  by  grantor  does  not  render  power  void. 

170.  When  directions  by  grantor  need  not  be  followed. 
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SsonoN  171.  Nominal  conditions  may  be  disregardecL 

172.  Intent  of  grantor  to  be  observed. 

173.  Consent  of  grantor  or  third  pesson  to  ezeeutum  of  power. 

174.  When  all  must  consent. 
176.  Omission  to  recite  power. 

176.  When  devise  operates  as  an  execution  of  the  pow^. 

177.  Disposition  not  void  because  too  extensive. 

178.  Computation  of  term  of  suspension. 

179.  Capacity  to  take  under  a  power. 

180.  Purchaser  under  defective  execution. 

181.  Instrument  affected  by  fraud. 

182.  Sections  applicable  to  trust  powers. 

f  130.  ECeet  of  article. 

Powers,  as  they  existed  by  law  on  the  thirty-first  day  of  Decem- 
ber, eighteen  hundred  and  twenty-nine,  are  abolished.  Hereafter 
the  creation,  construction  and  execution  of  powers,  affecting  real 
property,  shall  be  subject  to  the  provisions  of  this  article;  but  this 
article  does  not  ^d;end  to  a  simple  power  of  attorney  to  convey  real 
property  in  the  name  and  for  the  benefit  of  the  owner. 

DerlvaUoBt    Real  Property  Law,  |  110. 

f  131.  Deflnitlon  of  m  power. 

A  power  is  an  authority  to  do  an  act  in  relation  to  real  property, 
or  to  the  creation  or  revocation  of  an  estate  therein,  or  a  charge 
thereon,  which  the  owner,  granting  or  reserving  the  power,  might 
himself  lawfully  perform. 

DerlTAtloitt    Real  Property  Law,  §  111. 

f  132.  Doflaitlomfl  of  srAmtoTy  cnuitoo. 

The  word  ^^  grantor ''  is  used  in  this  article,  in  connection  with  a 
power,  as  designating  the  person  by  whom  the  power  is  created, 
whether  by  grant  or  by  devise ;  and  the  word  "  grantee  ^'  is  so  used 
as  designating  the  person  in  whom  the  power  is  vested,  whether  by 
grant,  devise  or  reservation. 

©•rlvatlont    Real  Property  Law,  §  112. 

f  133.  Diviaion  of  powers. 

A  power,  as  authorized  in  this  article,  is  either  general  or  special, 
ind  either  beneficial  or  in  trust. 
Derivation  t    Real  Property  Law,  §  113. 

f  134.  General  power. 

A  power  is  general,  where  it  authorizes  the  transfer  or  incum- 
brance of  a  fee,  by  either  a  conveyance  or  a  will  of,  or  a  charge  on, 
the  property  embraced  in  the  power,  to  any  grantee  whatever. 

Derivation  t    Real  Property  Law,  8  114. 
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f  135*  Special  power, 

A  power  is  special  where  either: 

1.  The  persons  or  class  of  persons  to  whom  the  disposition  of 
the  property  under  the  power  is  to  be  made  are  designated;  or, 

2.  The  power  authorizes  the  transfer  or  incumbrance,  bj  a  con- 
veyance, will  or  charge,  of  any  estate  less  than  a  fee. 

DerlTAtloBt    Real  Property  Law,  |  116. 

f  136.  Bemeflelal  power. 

A  general  or  special  power  is  beneficial,  where  no  person,  other 
than  the  grantee,  has,  by  the  term  of  its  creation,  any  interest  in 
its  execution.  A  beneficial  power,  general  or  special,  other  than 
one  of  those  specified  and  defined  in  this  article,  is  void 

DerlTAUoBt    Real  Property  Law,  |  116. 

f  137*  Gemeral  power  la  trust. 

A  general  power  is  in  trust,  where  any  person  or  dass  of  persons, 
other  than  the  grantee  of  the  power,  is  designated  as  entitled  to  the  . 
proceeds,  or  any  portion  of  the  proceeds,  or  other  benefits  to  result 
from  its  execution. 

DerlTaUoBi    Real  Property  Law,  §  117. 

§  138*  Speoial  power  in  trust. 

A  special  power  is  in  trust,  where  either, 

1.  The  disposition  or  charge  which  it  authorizes  is  limited  to 
be  made  to  a  person  or  class  of  persons^  other  than  the  grantee  of 
the  power;  or, 

2.  A  person  or  class  of  persons,  other  than  the  grantee,  is 
designated  as  entitled  to  any  benefit,  from  the  disposition  or  charge 
authorized  by  the  power. 

DerlTatloBt    Real  Property  Law,  |  118.  j 

f  139.  C«paeit7  to  s^Aat  m  power. 

A  person  is  not  capable  of  granting  a  power,  wHo  is  not,  at  the 
same  time,  capable  of  transferring  an  interest  in  the  property  to 
which  the  power  relates. 
DertT«tloBt    Real  Property  Law,  |  119. 

t  140.  How  power  atay  be  cnuiteiL 

A  power  may  be  granted  either: 

1.  By  a  suitable  clause,  contained  in  an  instrument  sufficient  to 
pass  an  estate  in  the  real  property,  to  which  the  power  relates; 

2.  By  a  devise  contained  in  a  will 
DertTatloat    Real  Property  Law,  |  120. 
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{  141*  0»paelt7  im  take  mmd  ezee«te  m  power. 

A  power  may  be  vested  in  any  person  capable  in  law  of  holding, 
but  cannot  be  exercised  by  a  person  not  capable  of  transferring 
real  property, 
DerlTaUoBt    Real  Property  Law,  I  121. 


t  142.  CapaeitT  of  autrried  womam  ie  take  pewer* 

A  general  and  beneficial  power  may  be  given  to  a  married  woman, 
to  dispose,  dnring  her  marriage,  and  without  concurrence  of  her 
husband,  of  real  property  conveyed  or  devised  to  her  in  fee. 
DerlTatloat    Real  Property  Law,  |  122. 

t  143.  Capaeit7  te  take  a  speeial  and  beaeflelal  pewer* 

A  special  and  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriage,  and 
without  the  concurrence  of  her  husband,  of  any  estate  less  than. 
a  fee,  belonging  to  her,  in  the  property  to  which  the  power  relates ; 
or, 

2.  To  a  tenant  for  life,  of  the  real  property  embraced  in  the 
power,  to  make  leases  for  not  more  than  twenty-one  years,  and  to 
commence  in  possession  during  his  life ;  and  such  a  power  is  valid 
to  authorize  a  lease  for  that  period  but  is  void  as  to  the  excess. 

DerlTatloai    Real  Property  Law,  |  123. 

{  144.  Beeerratlom  ef  a  power. 

The  grantor  in  a  conveyance  may  reserve  to  himself  any  power, 
beneficial  or  in  trust,  which  he  might  lawfully  grant  to  another; 
and  a  power  thus  reserved  shall  be  subject  to  the  provisions  of  this 
article,  in  the  same  manner  as  if  granted  to  another. 

DerlvmUoat    Real  Property  Law,  |  124. 

{  145.  ECeet  ef  power  to  roToke. 

Where  the  grantor  in  a  conveyance  reserves  to  himself  for*  his 
own  benefit,  an  absolute  power  of  revocation,  he  is  to  be  still  deemed 
the  absolute  owner  of  the  estate  conveyed,  so  far  as  the  rights  of 
creditors  and  purchasers  are  concerned. 

DerlTatloat    Real  Property  Law,  |  126. 

t  146.  Power  to  sell  la  a  mortcase. 

Where  a  power  to  sell  real  property  is  given  to  a  mortgagee,  or 
to  the  grantee  in  any  other  conveyance  intended  to  secure  the  pay- 
ment of  money,  the  power  is  deemed  a  part  of  the  security,  and 
vests  in,  and  may  be  executed  by  any  person  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  so  secured  to  be  paid. 
Derivatloitt    Real  Property  Law,  |  126. 


Digitized  by 


Google 


1432  REAL  PROPERTY  LAW.  f  f  147-152 

S  147.  Wkea  power  U  a  lien. 

A  power  is  a  lien  or  charge  on  the  real  property  which  it 
embraces^  as  against  creditors,  purchasers  and  incumbrancers  in  good 
faith  and  without  notice^  of  or  from  a  person  having  an  estate  in  the 
property,  only  from  the  time  the  instrument  containing  the  power 
is  duly  recorded.  As  against  all  other  persons,  the  power  is  a  lien 
from  the  time  the  instrument  in  which  it  is  contained  takes  effect. 

DerlTAtloBt    Real  Property  Law,  S  127. 

§   148.  Wl&ea  power  is  irreTOoable. 

A  power,  whether  beneficial  or  in  trust,  is  irrevocable,  unless 
an  authority  to  revoke  it  is  granted  or  reserved  in  the  instrument 
creating  the  power. 

DerlTAtloBt    Real  Property  Law,  S  128. 

§  140.  Wliea  estate  for  life  or  years  is  ekaac^A  iata  a  fee. 

Where  an  absolute  power  of  disposition  not  accompanied  by  a 
trust,  is  given  to  the  owner  of  a  particular  estate  for  life  or  for 
years,  such  estate  is  changed  into  a  fee  absolute  in  respect  to  the 
rights  of  creditors,  purchasers  and  incumbrancers,  but  subject  to 
any  future  estates  limited  thereon,  in  case  the  power  of  absolute 
disposition  is  not  executed,  and  the  property  is  not  sold  for  the 
satisfaction  of  debts. 

DerlvaUoat    Real  Property  Law,  S  129. 

t  150.  Certain  powers  oreate  a  fee. 

Where  a  like  power  of  disposition  is  given  to  a  person  to  whom 
no  particular  estate  is  limited,  such  person  also  takes  a  fee,  subject 
to  any  future  estates  that  may  be  limited  thereon,  but  absolute  in 
respect  to  creditors,  purchasers  and  incumbrancers. 

DerlTaUont    Real  Property  Law,  $  130. 

§  151.  Wl&ea  grantee  of  power  has  absolute  fee. 

Where  such  a  power  of  disposition  is  given,  and  no  remainder  is 
limited  on  the  estate  of  the  grantee  of  the  power,  such  grantee  is 
entitled  to  an  absolute  fee. 

DeriTaUont    Real  Property  Law,  $  131. 

§  152.  Effeet  of  power  to  devise  in  oertain  eases. 

Where  a  general  and  beneficial  power  to  devise  the  inheritance  is 
given  to  a  tenant  for  life,  or  for  years,  such  tenant  is  deemed  to 
possess  an  absolute  power  of  disposition  within  the  meaning  of 
and  subject  to  the  provisions  of  the  last  three  sections. 

DeriTaUont    Real  Property  Law,  S  132. 
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§  153.  Wl&ea  v^iwmr  •£  diq^Mitloa  Absolmte. 

Every  power  of  disposition  by  means  of  which  the  grantee  is 
enabled^  in  his  lifetime,  to  dispose  of  the  entire  fee  for  his  own 
benefit,  is  deemed  absolute. 

DeriT»tio»t    Real  Property  Law,  |  188. 

t  164*  P<»wer  aiabjeot  to  eonditloB* 

A  general  and  beneficial  power  may  be  created  subject  to  a  con- 
dition precedent  or  subsequent,  and  until  the  power  becomes 
absolutely  vested  it  is  not  subject  to  any  provisions  of  the  last 
four  sections. 

DerlTAUont    Real  Property  Law,  |  134. 

§  155.  Power  of  life  teaaat  to  make  Ioams. 

The  power  of  a  tenant  for  life  to  make  leases  is  not  assignable 
as  a  separate  interest,  but  is  annexed  to  his  estate,  and  passes  by  a 
grant  of  such  estate  unless  specially  excepted.  If  so  excepted,  it  is 
extinguished.  Such  a  power  may  be  released  by  the  tenant  to  a 
person  entitled  to  an  expectant  estate  in  the  property,  and  shall 
thereupon  be  extinguished. 
DeHTatlomt    Real  Property  Law,  S  186. 

§  15<l«  Effeet  of  mortsase  by  s^i^tee. 

A  mortgage  executed  by  a  tenant  for  life,  having  a  power  to 
make  leases,  does  not  extinguish  or  suspend  the  power;  but  the 
power  is  bound  by  the  mortgage  in  the  same  manner  as  the  real 
property  embraced  therein,  and  the  effects  on  the  power  of  such 
lien  by  mortgage  are : 

1.  That  the  mortgagee  is  entitled  to  an  execution  of  the  power 
so  far  as  the  satisfaction  of  his  debt  requires ;  and, 

2.  That  any  subsequent  estate,  created  by  the  owner,  in  execution 
of  the  power,  becomes  subject  to  the  mortgage  as  if  in  terms 
embraced  therein. 

DerivatloBi    Real  Property  Law,  8  136. 

§  157.  Wliea  a  trmat  power  ie  imperatlTe. 

A  trust  power,  unless  its  execution  or  non-execution  is  made 
expressly  to  depend  on  the  will  of  the  grantee,  is  imperative,  and 
imposes  a  duty  on  the  grantee,  the  performance  of  which  may  be 
compelled  for  the  benefit  of  the  person  interested.  A  trust  power 
does  not  cease  to  be  imperative  where  the  grantee  has  the  right  to 
select  any,  and  exclude  others,  of  the  persons  designated  as  the 
beneficiaries  of  the  trust. 

DeriTatioat    Real  Property  Law,  (137. 
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f  158.  IMflteibmtioa  wltea  more  tkan  mt«  beneflaUirj. 

iWhere  a  disposition  under  a  power  is  directed  to  be  made  to, 
among,  or  between^  two  or  more  persons^  withont  any  specification 
of  the  share  or  sum  to  be  allotted  to  each,  all  the  persons  designated 
shall  be  entitled  to  an  equal  proportion;  but  when  the  terms  of 
the  power  import  that  the  estate  or  fund  is  to  be  distributed  among 
the  persons  so  designated,  in  such  manner  or  proportions  as  the 
grantee  of  the  power  thinks  proper,  the  grantee  may  allot  the 
whole  to  any  one  or  more  of  such  persons  in  exclusion  of  the 
others. 

DerlTations    Real  Property  Law,  |  138. 

I  150.  Bea«flelal  pmwtir  tmhi^et  to  ttrmditwnu 

A  special  and  beneficial  power  is  liable  to  the  claims  of  creditors 
in  the  same  manner  as  other  interests  that  can  not  be  reached 
by  execution ;  and  the  execution  of  the  power  may  be  adjudged  for 
the  benefit  of  the  creditors  entitled. 

DeriT»tIo»t    Real  Property  Law,  S  139. 

§  160.  Sze€«tioa  •£  power  on  doatk  of  trwitoo* 

If  the  trustee  of  a  power,  with  the  right  of  selection,  dies 
leaving  the  power  unexecuted,  its  execution  must  be  adjudged  for 
the  benefit,  equally,  of  all  the  persons  designated  as  beneficiaries  of 
the  trust. 

DertT»ttoat    Real  Property  Law,  S  140. 

t  161«  Wliea  powov  derolTes  oa  eowt. 

Where  a  power  in  trust  is  created  by  will,  and  the  testator  has 
omitted  to  designate  by  whom  the  power  is  to  be  executed,  its 
execution  devolves  on  the  supreme  court. 

DeriT»tio»s    Real  Property  Law,  S  141. 

1  162.  Wkea  creditors  mmy  oompel  exeewtton  of  trmet  p<»wer* 

The  execution,  wholly  or  partly,  of  a  trust  power  may  be 
adjudged  for  the  benefit  of  the  creditors  or  assignees  of  a  person 
entitled  as  a  beneficiary  of  the  trust,  to  compel  its  execution,  where 
his  interest  is  assignable. 

DertT»UoBi    Real  Property  Law,  |  142. 

S  163.  BefeetlTe  ezeewtion  of  trmat  power* 

Where  the  execution  of  a  power  in  trust  is  defective,  wholly  or 
partly,  under  the  provisions  of  this  article,  its  proper  execution  may 
be  adjudged  in  favor  of  the  person  designated  as  the  beneficiary  of 
the  tnist. 

DerlTatloBt    Real  Property  Law,  S  143. 
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t  164.  Effeei  •£  ImMlrMt  i 

A  beneficial  power,  and  the  interest  of  eyery  person  entitled  to 
compel  the  execution  of  a  trust  power^  shall  pass,  respectively,  to  a 
trustee  or  committee  of  the  estate  of  the  person  in  whom  the  power 
or  interest  is  vested,  or  an  assignee  for  the  benefit  of  creditors. 

DM4T»tiaai    Real  Property  Law,  |  144. 

I  165.  How  power  mvat  Ibe  axaemted. 

A  power  can  be  executed  only  by  a  written  instrument,  which 
would  be  sufBcient  to  pass  the  estate,  or  interest,  intended  to  pass 
under  the  power,  if  the  person  executing  the  power  were  the  actual 
owner. 

I>*riTaUo»t    Real  Property  Law,  |  145. 

f  169.  Xza««tl«m  hj  awrlTon, 

[Where  a  power  is  vested  in  two  or  more  persons,  all  must  unite 
in  its  execution ;  but  if  before  its  execution,  one  or  more  of  such 
persons  dies,  the  power  may  be  esecuted  bjr  the  survivor  or 
survivors. 

I>*riT»Uaai    Real  Property  Law,  |  146. 

f  167.  Ssee«tl«m  of  power  to  diapoao  hj  dovlao. 

Where  a  power  to  dispose  of  real  property  is  confined  to  a  dis- 
position by  devise  or  will,  the  instrument  must  be  a  written  will, 
executed  as  required  by  law. 
DeriTotioag    Real  Property  Law,  |  147. 

I  168.  Xzoomtiom  of  power  to  dlapooe  hj  (ramt. 

Where  a  power  is  confined  to  a  disposition  by  grant,  it  can  not 
be  executed  by  will,  although  the  disposition  is  not  intended  to  take 
effect  until  after  the  death  of  the  person  executing  the  power. 

DerlTaUoai    Real  Property  Law,  S  148. 

f  169.  Wkea  direetton  by  (ramtor  does  mot  vemdor  power  Told. 

Where  the  grantor  of  a  power  has  directed  or  authorized  it  to 
be  executed  by  an  instrument  not  sufficient  in  law  to  pass  the  estate, 
the  power  is  not  void,  but  its  execution  is  to  be  governed  by  the 
provisions  of  this  article. 

DerlTatioat    Real  Property  Law,  |  140. 

I  170.  Wkea  dlreetioma  hj  sMMitor  meed  mot  bo  follow^ 

Where  the  grantor  of  a  power  has  directed  any  formality  to  be 
observed  in  its  execution,  in  addition  to  those  which  would  be 
sufficient  by  law  to  pass  the  estate,  the  observance  of  such  additional 
formality  is  not  necessary  to  the  valid  execution  of  the  power. 

DeriTAttoat    Real  Property  Law,  S  160. 
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t  171*  Nominal  eomdltloas  may  ba  disracavdad* 

Where  the  conditions  annexed  to  a  power  are  merely  nominal^ 
and  evince  no  intention  of  actual  benefit  to  the  party  to  whom, 
or  in  whose  favor,  they  are  to  be  performed,  they  may  be  wholly 
disregarded  in  the  execution  of  the  power. 
I>«r*^»t*oa«    Real  Property  Law,  S  151. 

t  172.  Intant  of  graiitar  to  ba  obaavrad* 

Except  as  provided  in  this  article,  the  intentions  of  the  grantor 
of  a  power  as  to  the  manner,  time  and  conditions  of  its  execution 
must  be  observed;  subject  to  the  power  of  the  supreme  court  to 
supply  a  defective  execution  as  provided  in  this  article. 

DerlTatlont    Real  Property  Law,  J  162. 

t  173.  Canaant  af  g;r9MtoT  or  third  paraam  ta  axaavtiaa  af  powar. 

Where  the  consent  of  the  grantor  or  a  third  person  to  the  execu- 
tion of  a  power  is  requisite,  such  consent  shall  be  expressed  in  the 
instrument  by  which  the  power  is  executed,  or  in  a  written 
certificate.  In  the  first  case,  the  instrument  of  execution,  in  the 
second,  the  certificate,  must  be  subscribed  by  the  person  whose 
consent  is  necessary ;  and  to  entitle  the  instrument  to  be  recorded, 
such  signature  must  be  acknowledged  or  proved  and  certified  in  like 
manner  as  a  deed  to  be  recorded. 

DertTatloBt    Real  Property  Law,  $  163. 

§  174.  Wliaa  all  muat  oaaaant. 

Where  the  consent  of  two  or  more  persons  to  the  execution  of  a 
power  is  requisite,  all  must  consent  thereto;  but  if,  before  its 
execution,  one  or  more  of  them  die,  the  consent  of  the  survivor  or 
survivors  is  sufficient,  unless  otherwise  prescribed  by  the  terms  of 
the  power. 

DerlTaUoat    Real  Property  Law,  §  154. 

§  175*  Oatiaaiaa  ta  raoita  pawar. 

An  instrument  executed  by  the  grantee  of  a  power,  conveying 
an  estate  or  creating  a  charge,  which  he  would  have  no  right  to 
convey  or  create,  except  by  virtue  of  the  power,  shall  be  deemed  a 
valid  execution  of  the  power,  although  the  power  be  not  recited  or 
referred  to  therein. 

Derivation  t    Real  Property  Law,  J  166. 

t  170.  Wl&aa  daTiaa  aparataa  as  an  axaawtioa  of  tka  pawar* 

Real  property  embraced  in  a  power  to  devise  passes  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator,  unlesa 
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the  intent  that  the  will  is  not  to  operate  as  an  execution  of  the 
power,  appears,  either  expressly  or  by  necessary  implication. 
DerlTaUont    Real  Property  Law,  |  156. 

S  177.  Disposition  not  Toid  booanao  too  eztenaiTo. 

A  disposition  or  charge  by  virtue  of  a  power  is  not  void  on  the 
ground  that  it  is  more  extensive  than  was  authorized  by  the  power ; 
but  an  estate  or  interest  so  created,  so  far  as  embraced  by  the 
terms  of  the  power,  is  valid. 

DerlTAtloni    Real  Property  Law,  S  167. 

S  178.  Compntation  of  torn  of  anspeaaion* 

The  period  during  which  the  absolute  right  of  alienation  may  be 
suspended,  by  an  instrument  in  execution  of  a  power,  must  be  com- 
puted, not  from  the  date  of  such  instrument,  but  from  the  time 
of  the  creation  of  the  power. 

DerlTatlont    Real  Property  Law,  |  158. 

f  179*  Capacity  to  take  mnder  a  power* 

An  estate  or  interest  can  not  be  given  or  limited  to  any  person, 
by  an  instrument  in  execution  of  a  power,  unless  it  would  have  been 
valid,  if  given  or  limited  at  the  time  of  the  creation  of  the  power. 

Derivatloat    Real  Property  Law,  i  15». 

t  180*  Pnrekaser  nsder  defeetiTO  exoontion* 

A  purchaser  for  a  valuable  consideration,  claiming  under  a 
defective  execution  of  a  power,  is  entitled  to  the  same  relief  as  a 
similar  purchaser,  claiming  under  a  defective  conveyance  from  an 
actual  owner.  '  ^ 

Derivation  I    Real  Property  Law,  S  160. 

t  181.  Inatrament  affected  by  fraud. 

An  instrument  in  execution  of  a  power  is  affected  by  fraud,  in 
the  same  manner  as  a  conveyance  or  will,  executed  by  an  owner  or 
by  a  trustee. 

DerivatloBi    Real  Property  Law,  S  161. 

§  182.  Sections  applicable  to  trust  powers. 

Sections  one  hundred  and  eleven  to  one  hundred  and  thirteen 
of  this  chapter,  both  inclusive,  in  relation  to  express  trust  estates, 
and  the  trustee  thereof,  apply  equally  to  trust  powers,  however 
created,  and  to  the  grantees  of  such  powers. 

DeriTatioat    Real  Property  Law,  |  162. 
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ARTICLE  6. 
DOWER. 

SioTiON  190.  Dower. 

191.  Dower  in  lands  exchanged. 

192.  Dower  in  lands  mortgaged  before  marriage. 

193.  Dower  in  lands  mortgaged  for  purchase-money. 

194.  Surplus  proceeds  of  sale  under  purchase-mon^  mortgages^ 

195.  Widow  of  mortgagee  not  endowed. 

196.  When  dower  barred  by  misconduct 

197.  When  dower  barred  by  jointure. 

198.  When  dower  barred  by  pecuniary  provisions. 

199.  When  widow  to  elect  between  jointure  and  dower. 

200.  Election  between  devise  and  dower. 

201.  When  deemed  to  have  elected. 

202.  When  provision  in  lieu  of  dower  is  forfeited. 

203.  Effect  of  acts  of  husband 

204.  Widow's  quarantine. 

205.  Widow  may  bequeath  a  crop. 

206.  Divorced  woman  may  release  dower. 

207.  Married  woman  may  release  dower  by  attorney. 

t  100l»  Dower. 

A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized  of  an  estate  of  inheritance,  at 
any  time  during  the  marriage. 

DeriTfttioBt    Real  Property  Law,  S  170. 

S  191*  Bower  in  lands  ezekanced. 

If  a  husband  seized  of  an  estate  of  inheritance  in  lands^  ex- 
changes them  for  other  lands,  his  widow  shall  not  have  dower  of 
both,  but  she  must  make  her  election,  to  be  endowed  of  the  lancls 
given,  or  of  those  taken,  in  exchange ;  and  if  her  election  be  not 
evinced  by  the  commencement  of  an  action  to  recover  her  dower  of 
the  lands  given  in  exchange,  within  one  year  after  the  death  of 
her  husband,  she  is  deemed  to  have  elected  to  take  her  dower  of  the 
lands  received  in  exchange. 

DeriT»Uo»t    Real  Property  Law,  S  171. 

I  1M«  I><»wer  in  lands  mortsased  before  nuurriace. 

.Where  a  person  seized  of  an  estate  of  inheritance  in  landfly 
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ezecntes  a  mortgage  thereof,  before  marriage,  his  widow  is,  never- 
theless, entitled  to  dower  of  the  lands  mortgaged,  as  against  eyerj 
person  except  the  mortgagee  and  those  claiming  under  him. 
I>*riTatio»i    Real  Property  Law,  |  172* 


f  193.  Dower  la  laada  martsaseA  for 

Where  a  husband  purchases  lands  during  the  marriage,  and  tt 
the  same  time  mortgages  his  esj^ate  in  those  lands  to  secure  the 
payment  of  the  purchase-money,  his  widow  is  not  entitled  to  dower 
of  those  lands,  as  against  the  mortgagee  or  those  claiming  under 
him,  although  she  did  not  unite  in  the  mortgage.  She  is  entitled 
to  her  dower  as  against  every  other  person. 
DeriTaUoai    Real  Property  Law,  |  173. 

§  104.  8«rplifta  proaaada  of  aala  wader  pwreltaae-momey  mortcac^a* 

Where,  in  a  case  specified  in  the  last  section,  the  mortgagee,  or  a 
person  claiming  under  him,  causes  the  land  mortgaged  to  be  sold, 
after  the  death  of  the  husband,  either  under  a  power  of  sale  con- 
tained in  the  mortgage,  or  by  virtue  of  a  judgment  in  an  action 
to  foreclose  the  mortgage,  and  any  surplus  remains,  after  payment 
of  the  money  due  on  the  mortgage  and  the  costs  and  charges  of  the 
sale,  the  widow  is  nevertheless  entitled  to  the  interest  or  inc<Hne 
of  one-third  part  of  the  surplus  for  her  life,  as  her  dower. 

I>eriTaUoas    Real  Property  Law,  S  174. 

t  195.  TX^d<»w  of  mortsasea  mot  eadowed. 

A  widow  shall  not  be  endowed  of  the  lands  conveyed  to  her 
husband  by  way  of  mortgage,  unless  he  acquires  an  absolute  estate 
therein,  during  the  marriage. 

DeriTattoas^  Real  Property  Law,  |  175. 

t  1911.  Wkem  d<»wer  Varred  hj  miaeomdmet. 

In  case  of  a  divorce,  dissolving  the  marriage  contract  for  the 
misconduct  of  the  wife,  she  shall  not  be  endowed. 
DeriTattoat    Real  Property  Law,  8  176. 

t  197.  Wkem  dow^T  Varred  by  Jointure. 

Where  an  estate  in  real  property  is  conveyed  to  a  person  and  his 
intended  wife,  or  to  the  intended  wife  alone,  or  to  a  person  in  trust 
for  them  or  for  the  intended  wife  alone,  for  the  purpose  of  creating 
a  jointure  for  her,  and  with  her  assent,  the  jointure  bars  her  right 
or  claim  of  dower  in  all  the  lands  of  the  husband.  The  assent 
of  the  wife  to  such  a  jointure  is  evidenced,  if  she  be  of  full  age,  by 
her  becoming  a  party  to  the  conveyance  by  which  it  is  settled ;  if 
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she  be  a  minor^  by  her  joining  with  her  father  or  guardian  in 
that  conveyance. 
DeriTAttoBi    Real  Property  Law,  S  177. 

t  108.  Wl&ea  dower  barred  by  poennlmry  proTlatona* 

Any  pecuniary  provision^  made  for  the  benefit  of  an  intended 
•wife  and  in  lieu  of  dower,  if  assented  to  by  her  as  prescribed  in 
the  last  section,  bars  her  right  or  claim  of  dower  in  all  the  lands 
of  her  husband. 

DerlTAUont    Real  Property  Law,  |  178. 

§  100.  Wbea  widow  to  eleot  between  Joiatnre  and  dower. 

If,  before  the  marriage,  but  without  her  assent,  or,  if  after 
the  marriage,  real  property  is  given  or  assured  for  the  jointure 
of  a  wife,  or  a  pecuniary  provision  is  made  for  her,  in  lieu  of  dower, 
she  must  make  her  election  whether  she  will  take  the  jointure  or 
pecuniary  provision,  or  be  endowed  of  the  lands  of  her  husband; 
but  she  is  not  entitled  to  both. 

DeriTattoBt    Real  Property  Law,  S  179. 

S  200*  Eleetloa  between  deriae  and  dower. 

If  real  property  is  devised  to  a  woman,  or  a  pecuniary  or  oUier 

provision  is  made  for  her  by  will  in  lieu  of  her  dower,  she  must 
make  her  election  whether  she  will  take  the  property  so  devised,  or 
the  provision  so  made,  or  be  endowed  of  the  lands  of  her  husband ; 
but  she  is  not  entitled  to  both. 
Derivation  I    Real  Property  Law,  S  180. 

S  201,  Wben  deemed  to  baTe  eleeted. 

Where  a  woman  is  entitled  to  an  election,  as  prescribed  in  either 
of  the  last  two  sections,  she  is  deemed  to  have  elected  to  take 
the  jointure,  devise  or  pecuniary  provision,  unless  within  one  year 
after  the  death  of  her  husband  she  enters  upon  the  lands  assigned 
to  her  for  her  dower,  or  commences  an  action  for  her  dower. 
But,  during  such  period  of  one  year  after  the  death  of  her  said 
husband,  her  time  to  make  such  election  may  be  enlarged  by  the 
order  of  any  court  competent  to  pass  on  the  accounts  of  executors, 
administrators  or  testamentary  trustees,  or  to  admeasure  dower,  on 
an  affidavit  showing  the  pendency  of  a  proceeding  to  contest  the 
probate  of  the  will  containing  such  jointure,  devise  or  pecuniary 
provision,  or  of  an  action  to  construe  or  set  aside  such  will,  or  that 
the  amount  of  claims  agaiQst  the  estate  of  the  testator  can  not  bo 
ascertained  within  the  period  so  limited,  or  other  reasonable  cause, 
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and  on  notice  giyen  to  such  persons,  and  in  such  manner^  as  such 
court  may  dir  x"^..  Such  ohier  shall  be  indexed  and  recorded  in 
the  same  manner  as  a  notice  of  pendency  of  action  in  the  office 
of  the  clerk  of  each  county  wherein  the  real  property  or  a  portion 
thereof  affected  thereby  is  situated, 
DerlTAtloBt    Real  Property  Law,  $  181. 

S  202.  Wliea  proTlsloa  in  lien  of  dower  U  forfeited. 

Every  jointure,  devise  and  pecuniary  provision  in  lien  of 
dower  is  forfeited  by  the  woman  for  whose  benefit  it  is  made 
in  a  case  in  which  she  would  forfeit  her  dower;  and  on  such  for- 
feiture, an  estate  so  conveyed  for  jointure,  or  devised,  or  a  pecu- 
niary provision  so  made,  immediately  vests  in  the  person  or  legal 
representatives  of  the  person  in  whom  they  would  have  vested 
on  the  determination  of  her  interest  therein,  by  her  death. 

DeriTAtlont    Real  Property  Law,  §  182. 

t  203.  Effeot  of  aote  of  hvabamd. 

An  act,  deed  or  conveyance,  executed  or  performed  by  the  hus- 
band without  the  assent  of  his  wife,  evidenced  by  her  acknowledg- 
ment thereof,  in  the  manner  required  by  law  to  pass  the  contingent 
right  of  dower  of  a  married  woman,  or  a  judgment  or  decree  con- 
fessed by  or  recovered  against  him,  or  any  laches,  default,  covin,  or 
crime  of  a  husband,  does  not  prejudice  the  right  of  his  wife  to  her 
dower  or  jointure,  or  preclude  her  from  the  recovery  thereof. 

DeriTatlont    Real  Property  Law,  S  183. 

S  204.  Widow's  quarantine. 

A  widow  may  remain  in  the  chief  house  of  her  husband  forty 
days  after  his  death,  whether  her  dower  is  sooner  assigned  to  her 
or  not,  without  being  liable  to  any  rent  for  the  same ;  and  in  the 
meantime  she  may  have  her  reasonable  sustenance  out  of  the 
estate  of  her  husband. 

DerlTatlont    Real  Property  Law,  S  184. 

S  205.  Wid<»w  niay  beqneatk  a  erop. 

A  widow  may  bequeath  a  crop  in  the  ground  of  land  held  by  her 
in  dower. 
I>«»i^»*ioat    Real  Property  Law,  S  186. 

I  208.  IMToreed  wonuua  may  release  d<»wer. 

A  woman  who  is  divorced  from  her  husband,  whether  such 
divorce  be  absolute  or  limited,  or  granted  in  his  or  her  favor,  by  any 
court  of  competent  jurisdiction,  may  release  to  him,  by  an  instru- 
91 
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inent  in  writing^  sufficient  to  pass  title  to  real  estate,  her  indioat» 
right  of  dower  in  any  specific  real  property  theretofore  owned  by 
him,  Or  generally  in  all  such  real  property,  and  such  as  he  shall 
thereafter  acquire. 
DerlT»tioat    Real  Property  Law,  S  186. 

t  207.  Harried  woatam  may  release  dewer  hj  attormey. 

A  married  woman  of  full  age  may  release  her  inchoate  rig^t 
of  dower  in  real  property  by  attorney  in  fact  in  any  case  where  she 
can  personally  release  the  same. 

l>«riT»tiemi    Beal  Property  Law>  |  187. 
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ARTICLE  7. 
LANDLORD  AND  TENANT. 

SicfnoN  220.  Action  for  use  and  occnpation. 

221.  Bent  due  on  life  leases  recoverable. 

222.  When  rent  is  apportionabie. 

223.  Rights  where  property  or  lease  is  transferred. 

224.  Attornment  by  tenant 

225.  Notice  of  action  adverse  to  i)ossession  of  tenanti 

226.  Effect  of  renewal  on  sub-lease. 

227.  When  tenant  may  surrender  premises. 

228.  Termination  of  tenancies  at  will  or  by  sufferance,  by  notice. 

229.  Liability  of  tenant  holding  over  after  giving  notice  of  in- 

tention to  quit. 

230.  Liability  of  tenant  holding  over  after  receiving  notice  to 

quit.    [Repealed] 

231.  Lease,  when  void;  liability  of  landlord  where  premises  are 

occapied  for  uxilawf ul  purpose. 

232.  Duration  of  certain  agreements  in  New  York. 

t  B20.  Aotlon  for  use  amd  ooempatioii. 

The  landlord  may  recover  a  reasonable  compensation  for  the  use 
and  occupation  of  real  property,  by  any  person,  under  an  agree- 
ment, not  made  by  deed ;  and  a  parol  lease  or  other  agreement  may 
be  used  as  evidence  of  the  amount  to  which  he  is  entitled* 

DerlTaUeat    Real  Property  Law,  S  IW. 

§  221.  Bant  d«e  oa  life  laasea  reeoverable. 

Bent  due  on  a  lease  for  life  or  lives  is  recoverable  by  action,  a» 
wdl  after  as  before  the  death  of  the  person  on  whose  life  the  rent 
depends,  and  in  the  same  manner  as  rent  due  on  a  lease  for  years., 

DariTattoat    Real  Property  Law,  S  191. 

S  222.  Wkaa  rami  is  appartlanabla. 

Where  a  tenant  for  life,  who  shall  have  demised  the  real 
property,  dies  before  the  fiirst  rent  day,  or  between  two  rent  days, 
his  executor  or  administrator  may  recover  the  proportion  of  rent 
which  accrued  to  him  before  his  death* 

Derivatloai    Real  Property  Law,  S  192. 

S  223.  Rights  whara  praparty  or  laasa  fa  traasfairad. 

The  grantee  of  leased  real  property,  or  of  a  reversion  thereof « 
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or  of  any  rent,  the  devisee  or  assignee  of  the  lessor  of  such  a  lease, 
or  the  heir  or  personal  representative  of  either  of  them,  has  the 
same  remedies,  by  entry,  action  or  otherwise,  for  the  nonperfor- 
mance of  any  agreement  contained  in  the  assigned  lease  for  the 
recovery  of  rent,  for  the  doing  of  any  waste,  or  for  other  cause 
of  forfeiture  as  his  grantor  or  lessor  had,  or  would  have  had,  if 
the  reversion  had  remained  in  him.  A  lessee  of  real  property,  his 
assignee  or  personal  representative,  has  the  same  remedy  against 
the  lessor,  his  grantee  or  assignee,  or  the  representative  of  either, 
for  the  breach  of  an  agreement  contained  in  the  lease,  that  the 
lessee  might  have  had  against  his  immediate  lessor,  except  a 
covenant  against  incumbrances  or  relating  to  the  title  or  possession 
of  the  premises  leased.  This  section  applies  as  well  to  a  grant 
or  lease  in  fee,  reserving  rent,  as  to  a  lease  for  life  or  for  years ; 
but  not  to  a  deed  of  conveyance  in  fee,  made  before  the  ninth  day 
of  April,  eighteen  hundred  and  five,  or  after  the  fourteenth  day  of 
April,  eighteen  hundred  and  sixty. 
DeriT»tIoBt    Real  Property  Law,  S  103. 

§  224*  Attornment  by  tenant. 

The  attornment  of  a  tenant  to  a  stranger  is  absolutely  void,  and 
does  not  in  any  way  affect  the  possession  of  the  landlord  unless  made 
either : 

1.  With  the  consent  of  the  landlord ;  or, 

2.  Pursuant  to  or  in  consequence  of  a  judgment,  order,  or  decree 
of  a  court  of  competent  jurisdiction ;  or, 

3.  To  a  mortgagee,  after  the  mortgage  has  become  forfeited. 
DerlT»tIoiit    Real  Property  Law,  S  194. 

S  225.  Notice  of  aotlon  mdwerue  to  possesiion  of  tenant. 

Where  a  process  or  summons  in  an  action  to  recover  the  real 
property  occupied  by  him,  or  the  possession  thereof,  is  served  upon 
a  tenant,  he  must  forthwith  give  notice  thereof  ta  his  landlord ; 
otherwise  he  forfeits  the  value  of  three  years^  rent  of  such  property, 
to  the  landlord  or  other  person  of  whom  he  holds. 

DerlTattoBi    Real  Property  Law,  $  196. 

%■  226.  Effect  of  renewal  on  snli-lease. 

The  surrender  of  an  under-lease  is  not  requisite  to  the  validity 
of  the  surrender  of  the  original  lease,  where  a  new  lease  is  given 
\j  the  chief  landlord.  Such  a  surrender  and  renewal  do  not  impair 
jmy  right  or  interest  of  the  chief  landlord,  his  lessee  or  the  holder 
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of  an  under-lease^  nnder  the  original  lease;  including  the  chief 
landlord's  remedy  by  entry,  for  the  rent  or  duties  secured  by  the 
new  lease^  not  exceeding  the  rent  and   duties  reserved  in  the 
original  lease  surrendered. 
DerlTaUont    Real  Property  Law,  S  106. 

t  ftZ7.  Wl&ea  teaant  may  siirremder  premises. 

Where  any  building,  which  is  leased  or  occupied,  is  destroyed  or 
so  injured  by  the  elements,  or  any  other  cause  as  to  be  untenantable, 
and  unfit  for  occupancy,  and  no  express  agreement  to  the  contrary 
has  been  made  in  writing,  the  lessee  or  occupant  may,  if  the 
destruction  or  injury  occurred  without  his  fault  or  neglect,  quit 
and  surrender  possession  of  the  leasehold  premises,  and  of  the 
land  so  leased  or  occupied;  and  he  is  not  liable  to  pay  to  the 
lessor  or  owner,  rent  for  the  time  subsequent  to  the  surrender. 
DerlTaUoat    Real  Property  Law,  S  197. 

t  ZZS*  Tennimatiom  of  tenaneiea  at  will  or  bj  aviferameey  by  aotlee. 

A  tenancy  at  will  or  by  sufferance,  however  created,  may  be 
terminated  by  a  written  notice  of  not  less  than  thirty  days  given 
in  behalf  of  the  landlord,  to  the  tenant,  requiring  him  to  remove 
from  the  premises;  which  notice  must  be  served,  either  by  deliver- 
ing to  the  tenant  or  to  a  person  of  suitable  age  and  discretion, 
residing  upon  the  premises,  or  if  neither  the  tenant  nor  such  a  per- 
son can  be  found,  by  affixing  it  upon  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read.  At  the  expiration  of 
thirty  days  after  the  service  of  such  notice,  the  landlord  may  re- 
enter, maintain  ejectment,  or  proceed,  in  the  manner  prescribed  by 
law,  to  remove  the  tenant,  without  further  or  other  notice  to  quit. 

Derivations    Real  Property  lAyf,  S  198. 

t  '220,  Idaliility  of  tenant  boldlns  orer  after  clTins  notlee  of  in- 
tention to  qnit. 

If  a  tenant  gives  notice  of  his  intention  to  quit  the  premises  held 
by  him,  and  does  not  accordingly  deliver  up  the  possession  thereof, 
at  the  time  specified  in  such  notice,  he  or  his  personal  representa- 
tives must,  so  long  as  he  continue  in  possession,  pay  to  the  landlord, 
his  heirs  or  assigns,  double  the  rent  which  he  should  otherwise  have 
paid,  to  be  recovered  at  the  same  time,  and  in  the  same  manner, 
as  the  single  rent. 

Derivation  t    Real  Property  Law,  8  199, 

t  230.  LiabiUty  of  tenant  koldins  orer  after  reeeiTins  aotloo  to 
qnit. 

(Repealed  by  L.  1920,  ch.  138,  in  effect  April  1,  1920.) 
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I  931.  iMme,  whea  rM;  UaMlity  of  landlord  wheze  ptemiMe  are  occupied 
for  unlawful  purpose. 

1.  Whenever  the  lessee  or  occupant  other  than  the  owner  of 
any  building  or  premises,  shall  use  or  occupy  the  same,  or  any 
part  thereof,  for  any  illegal  trade,  manufacture  or  other  business, 
the  lease  or  agreement  for  the  letting  or  occupancy  of  such  build- 
ing or  premises  shall  thereupon  become  void,  and  the  landlord  of 
such  lessee  or  occupant  may  c::tcr  upon  the  premises  so  let  or 
occupied. 

2.  Tihe  owner  of  real  property,  knowingly  leasing  or  giving 
possession  of  tihe  same  to  be  used  or  occupied,  wholly  or  partly, 
for  any  unlawful  trade,  manufacture  or  business,  or  knowingly 
permitting  the  same  to  be  so  used,  is  liable  severally,  and  also 
jointly  with  one  or  more  of  the  tenants  or  occupants  thereof,  for 
any  damage  resulting  from  such  unlawful  use,  occupancy,  trade, 

manufacture  or  business. 

Derivatidn:     Heal  Property  Law,  §  201;  Subdivision  1,  L.  1S73,  cK  5S3, 
§1. 

§  98S.  Duration  of  certain  agreements  in  New  York. 

An  agreement  for  the  occupation  of  real  property  in  the  city 
of  New  York,  which  shall  not  particularly  specify  the  duration 
of  the  occupation,  ^11  be  deemed  to  continue  until  the  first  day 
of  October  next  after  lihe  possession  commences  under  the  agree- 
ment. (Amended  by  L.  1918,  ch.  803 ;  L.  1920,  eh.  130,  in  ef- 
fect April  1,  1920.) 

Derivation:    Real  Property  Law,  $  202. 
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ARTICLE  8. 
CONVETANOES  AND  MORTQAGSa 

Sbotion  240.  Definitions  and  use  of  terms. 

241.  Ancient  conveyances  abolished. 

242.  When  written  conveyance  necessary. 

243.  Grant  of  fee  or  freehold. 

244.  When  grant  takes  effect. 

245.  Estate  which  passes  by  grant  or  devise. 

246.  Certain  deeds  declared  grants. 

247.  Conveyance  by  tenant  for  life  or  years  of  greater  ettata 

than  i>08se8sed. 

248.  Effect  of  conveyance  where  property  is  leased. 

249.  Covenants  in  mortgages. 

260.  Mortgages  on  real  property  inherited  or  devised. 

251.  Oovenants  not  implied. 

252.  Lineal  and  collateral  warranties  abolished. 

263.  Odnstruction  of  covenants  in  grants  of  freehold  InterestB. 

254.  Construction  of  clauses  and  covenants  in  mortgages  and  bonda. 

255.  Construction  of  grant  of  appurtenances  and  of  all  the 

rights  and  estate  of  grantor.- 
25d.  Construction  of  grant  in  executor's  or  trustee^s  deed  of 
appurtenances,    and   of   the   estate   of   testator    and 
grantor. 

257.  Covenants  bind  representatives  of  grantor  and  mortgagor 

and  inure  to  the  benefit  of  whom. 

258.  Short  forms  of  deeds  and  mortgages. 

259.  When  contract  to  lease  or  sell  void. 

260.  Effect  of  grant  or  mortgage  of  real  property  adversely 


261.  Maintenance  of  telegraph  or  other  electric  wires  raises  no 

presumption  of  grant. 

262.  Conveyances  with  intent  to  defraud  purchasers  and  in- 

cumbrancers void. 

263.  Conveyances  with  intent  to  defraud  creditors  void. 

264.  Conveyances  void  as  to  creditors,  purchasers  and  incum- 

brancers, void  as  to  heirs  and  assigns. 

265.  Fraudulent  intent,  question  of  fact. 

266.  Bights  of  purchaser  or  incumbrancer  for  valuable  con- 

sideration protected. 

267.  Conveyances  with  power  to  revoke,  determine  or  alter. 

268.  Disaffirmance  of  fraudulent  act  by  executor  and  others. 

269.  When  remainderman  may  pay  interest  owed  by  life  tenant. 

270.  Powers  of  courts  of  equity  not  abridged. 
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Section  271.  Construction  of  covenants  in  mortgages  on  leases  of  real  prop- 
erty and  bonds. 
Z72,  Construction  of  grant  of  appurtenances,  and  all  of  the  rights 

and  estate  of  the  mortgagor. 
273.  What  form  of  mortgage  on  lease  of  real  property. 
874.  Transfers  and  mortgages  of  interests  in  decedents*  estates. 

275.  ABsignment  of  mortgage  required  in  lieu  of  certificate  of  dis- 

charge. 

276.  Apportionment  of  rents,  annuities,  dividends  and  ol^er  pay- 

ments. 

§  240*  Beftnitiena  and  use  of  terms. 

1.  The  term  *' heirs,"  or  other  words  of  inheritanoe^  are  not 
requisite  to  create  or  convey  an  estate  in  fee. 

2.  The  term  "conveyance,"  as  used  in  this  article,  includes 
every  instrument,  in  writing,  except  a  will,  by  which  any  estate 
or  interest  in  real  property  is  created,  transferred,  assigned  or 
surrendered. 

3.  Every  instrument  creating,  transferring,  assigning  or  sur- 
rendering an  estate  or  interest  in  real  property  must  be  construed 
according  to  the  intent  of  the  parties,  so  far  as  such  intent  can  be 
gathered  from  the  whole  instrument,  and  is  consistent  with  the 
rules  of  law. 

4.  The  terms  '^  estate  "  and  "  interest  in  real  property  "  include 
every  such  estate  and  interest,  freehold  or  chattel,  legal  or  equita- 
ble, present  or  future,  vested  or  contingent. 

DerlTAtloBt    Real  Property  Law,  §  206. 

§  241.  Asefent  eeiiTejanees  abolislLed. 

The  conveyance  of  real  property  by  feoffment,  with  livery  or 

seizin,  or  big  finest  or  common  recoveries,  is  abolished* . 

DeriTaUoBt    Real  Property  Law,  §  206. 
§  242.  Wben  written  eonTeyanee  neeesaary. 

An  estate  or  interest  in  real  property,  other  than  a  lease  -for  a 
term  not  exceeding  one  year,  or  any  trust  or  power,  over  or  con- 
cerning real  property,  or  in  any  manner  relating  thereto,  cannot 
be  created,  granted,  assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  person  creating,  granting,  assigning,  surrender- 
ing or  declaring  the  same,  or  by  his  lawful  agent,  thereunto 
authorized  by  writing.  But  this  section  does  not  affect  the  power 
of  a  testator  in  the  disposition  of  his  real  property  by  will ;  nor 
prevent  any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  any  declaration  of  trust  from  being 
proved  by  a  writing  subscribed  by  the  person  declaring  the  same. 

DerlTaUoBt    R^l  Property  Law,  §  207. 
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fl  M8.  Grimt  of  fee  or  ftreekeld. 

A  grant  in  fee  or  of  a  freehold  estate,  must  be  subscribed  by  the 
person  from  whom  the  estate  or  interest  conveyed  is  intended  to 
pass,  or  by  his  lawful  agent.  If  not  duly  acknowledged  before  its 
delivery,  according  to  the  provisions  of  this  chapter,  its  execution 
and  delivery  must  be  attested  by  at  least  one  witness,  or,  if  not  so 
attested,  it  does  not  take  effect  as  against  a  subsequent  purchaser 
or  incumbrancer  until  so  acknowledged. 

DeriTaUoBt    Real  Property  Law,  §  208. 

fl  244.  Wben  srant  takes  eff eet« 

A  grant  takes  effect,  so  as  to  vest  the  estate  or  interest  intended  to 
be  conveyed,  only  from  its  delivery ;  and  all  the  rules  of  law,  now  in 
force,  in  respect  to  the  delivery  of  deeds,  apply  to  grants  hereafter 
executed. 

DertTatloBt    Real  Property  Law,  |  209. 

fl  245*  Eatate  ^rkieli  pasaea  by  svai&t  or  deriae* 

A  grant  or  devise  of  real  property  passes  all  the  estate  or  in- 
terest of  the  grantor  or  testator  unless  the  intent  to  pass  a  less 
estate  or  interest  appears  by  the  express  terms  of  such  grant  or 
devise  or  by  necessary  implication  therefrom.  A  greater  estate  or 
interest  does  not  pass  by  any  grant  or  conveyance,  than  the  grantor 
possessed  or  could  lawfully  convey,  at  the  time  of  the  delivery  of 
the  deed ;  except  that  every  grant  is  conclusive  against  the  grantor 
and  his  heirs  claiming  from  him  by  descent,  and  as  against  a  sub- 
sequent purchaser  or  incumbrancer  from  such  grantor,  or  from  such 
heirs  claiming  as  such,  other  than  a  subsequent  purchaser  or  in- 
cumbrancer in  good  faith  and  for  a  valuable  consideration,  who 
acquires  a  superior  title  by  a  conveyance  that  has  been  first 
duly  recorded. 

DerlTaUoBt    Real  Property  Law,  |  210. 

fl  240.  Oertala  deeda  deelared  svai&ta. 

Deeds  of  bargain  and  sale,  and  of  lease  and  release,  may  con- 
tinue to  be  used ;  and  are  to  be  deemed  grants,  subject  to  all  the 
provisions  of  law  in  relation  thereto. 

DeriTatioBt    Real  Property  Law,  |  211. 

fl  247.  OoBTeyanee  by  tenant  for  life  or  jemrm  of  s^oater  estate  tliaa 


A  conveyance  made  by  a  tenant  for  life  or  years,  of  a  greater 
60tate  than  he  possesses,  or  can  lawfully  convey,  does  not  work  a 


Digitized  by 


Google 


1450  REAL  PROPERTY  LAW  §§  248-252 

forfeiture  of  his  estate,  but  passes  to  the  grantee  all  the  title,  estate 
or  interest  which  such  tenant  can  lawfully  convey. 

DeriTatioat    Real  Property  Law,  |  212. 

fl  248*  ElPeet  of  eouYejmakee  wkere  propertx  is  leased* 

An  attornment  to  a  grantee  is  not  requisite  to  the  validity  of  a 

conveyance  of  real  property  occupied  by  a  tenant,  or  of  the  rents 
or  profits  thereof,  or  any  other  interest  therein.  But  the  payment 
of  rent  to  a  grantor,  by  his  tenant,  before  notice  of  the  conveyance, 
binds  the  grantee;  and  the  tenant  is  not  liable  to  such  grantee, 
before  such  notice,  for  the  breach  of  any  condition  of  the  lease. 
DerlTaUoat    Real  Property  Law,  S  213. 

§  249.  OoTenamts  Im  laertsMEOs* 

A  mortgage  of  real  property  does  not  imply  a  covenant  for  the 
payment  of  the  sum  intended  to  be  secured;  and  where  such 
covenant  is  not  expressed  in  the  mortgage,  or  a  bond  or  other 
separate  instrument  to  secure  such  payment  has  not  been  given, 
the  remedies  of  the  mortgagee  are  confined  to  the  property  men- 
tioned in  the  mortgage. 

DeriTatioat    Real  Property  Law,  S  214. 
§  250.  MortcAffes  on  real  property  iaHerited  or  doTieed* 

Where  real  property,  subject  to  a  mortgage  executed  by  any 
ancestor  or  testator,  descends  to  an  heir,  or  passes  to  a  devisee, 
such  heir  or  devisee  must  satisfy  and  discharge  the  mortgage  out 
of  his  own  property,  without  resorting  to  the  executor  or  adminis- 
trator of  his  ancestor  or  testator,  unless  there  be  an  express  direc- 
tion in  the  will  of  such  testator,  that  such  mortgage  be  otherwise 
paid. 

DeriTaUoat    Real  Property  Law,  §  215. 

§  251.  Corenamts  not  implied* 

A  covenant  is  not  implied  in  a  conveyance  of  real  property, 
whether  the  conveyance  contains  any  special  covenant  or  not 
DeriTatioat    Real  Property  Law,  S  216. 

§  252.  Mneal  and  eollateral  warranties  abolished* 

Lineal  and  collateral  warranties,  with  all  their  incidents,  have 
been  abolished;  but  the  heirs  and  devisees  of  a  person,  who  has 
made  a  covenant  or  agreement,  are  answerable  thereon,  to  the  extent 
of  the  real  property  descended  or  devised  to  them,  in  the  cases  and 
in  the  manner  prescribed  by  law. 

DeriTatioat    Real  Property  Law,  S  217. 
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fl  S53.  Goaatraetlom  of  ^vwnmMtM  Im  sraiits  of  fv*ekold  ImtovMits. 

In  grants  of  freehold  interests  in  real  property,  the  following 
or  similar  covenants  must  be  construed  as  follows: 

1.  Seizin. — ^A  covenant  that  the  grantor  **  is  seized  of  the  said 
premises  (described)  in  fee  simple,  and  has  good  right  to  con- 
vey the  same/'  must  be  construed  as  meaning  that  such  grantor, 
at  the  time  of  the  execution  and  delivery  of  the  conveyance  is  law- 
fully seized  of  a  good,  absolute  and  indefeasible  estate  of  in- 
heritance in  fee  simple,  of  and  in  all  and  singular  the  premises 
thereby  conveyed,  with  the  tenements,  hereditaments  and  appur- 
tenances thereto  belonging,  and  has  good  right,  full  power  and 
lawful  authority  to  grant  and  convey  the  same  by  the  said  con- 
veyance. 

2.  Quiet  enjoyment. — ^A  covenant  that  the  grantee  "shall 
quietly  enjoy  the  said  premises,"  must  be  construed  as  meaning 
that  such  grantee,  his  heirs,  successors  and  assigns,  shall  and  mjBij, 
at  all  times  thereafter,  peaceably  and  quietly  have,  hold,  use,  oc- 
cupy, possess  and  enjoy  the  said  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  without  any  let,  suit, 
trouble,  molestation,  eviction,  or  disturbance  of  the  grantor,  his 
heirs,  successors  or  assigns,  or  any  person  or  persons  lawfully  claim- 
ing or  to  claim  the  same. 

3.  Freedom  from  incumbrances. — ^A  covenant  "that  the  said 
premises  are  free  from  incumbrances,"  must  be  construed  as  mean- 
ing that  such  premises  are  free,  clear,  discharged  and  unincum- 
bered of  and  from  all  former  and  other  gifts,  grants,  titles,  charges, 
estates,  judgments,  taxes,  assessments,  liens  and  incumbrances,  of 
what  nature  or  kind  soever. 

4.  Further  assurance. — A  covenant  that  the  grantor  will  "  exe- 
cute or  procure  any  further  necessary  assurance  of  the  title  to 
said  premises,"  must  be  construed  as  meaning  that  the  grantor 
and  his  heirs,  or  successors,  and  all  and  every  person  or  persons 
whomsoever  lawfully  or  equitably  deriving  any  estate,  right,  title 
or  interest  of,  in,  or  to  the  premises  conveyed  by,  from,  under,  or 
in  trust  for  him  or  them,  shall  and  will  at  any  time  or  times 
thereafter  upon  the  reasonable  request,  and  at  the  proper  costs 
and  charges  of  the  grantee,  his  heirs,  successors  and  assigns,  make, 
do,  and  execute,  or  cause  to  be  made,  done  and  executed,  all  and 
©very  such  further  and  other  lawful  and  reasonable  acts,  convey- 
ances and  assurances  in  the  law  for  the  better  and  more  effectually 
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vesting  and  confirming  the  premises  thereby  granted  or  so  in- 
tended to  be,  in  and  to  the  grantee,  his  heirs,  successors  or  assigns 
forever,  as  by  the  grantee,  his  heirs,  successors  or  assigns,  or  his 
or  their  counsel  learned  in  the  law,  shall  be  reasonably  advised  or 
required. 

5.  Warranty  of  title. —  A  covenant  that  the  grantor  "  will  for- 
ever warrant  the  title  *^  to  the  said  premises,  must  be  construed 
as  meaning  that  the  grantor  and  his  heirs,  or  successors,  the  prem- 
ises granted,  and  every  part  and  parcel  thereof,  with  the  appurten- 
ances, unto  the  grantee,  his  heirs,  successors  or  assigns,  against  the 
grantor  and  his  heirs  or  successors,  and  against  all  and  every  person 
or  persons  whomsoever  lawfully  claiming  or  to  claim  the  same  shall 
and  will  warrant  and  forever  defend. 

6.  Grantor  has  not  incumbered. —  A  covenant  that  the  grantor 
*^  has  not  done  or  suffered  anything  whereby  the  said  premises 
have  been  incumbered,"  must  be  construed  as  meaning  that  the 
grantor  has  not  made,  done,  conmiitted,  executed,  or  suffered  any 
act  or  acts,  thing  or  things  whatsoever,  whereby  or  by  means 
whereof,  the  above  mentioned  and  described  premises,  or  any  part 
or  parcel  thereof,  now  are,  or  at  any  time  hereafter  shall  or  may 
be  impeached,  charged  or  incumbered  in  any  manner  or  way  what- 
soever. 

DeiiTatlons    Real  Property  Law,  §  218. 

§  854.    Oonstmetlon  of  el««ses   and  ooTenamta  la  laortsases   and 
bonds. 

In  mortgages  of  real  property,  and  in  bonds  secured  thereby  or 
in  assignments  of  mortgages  and  bonds,  or  in  agreements  to  extend 
or  to  modify  the  terms  of  mortgages  and  bonds,  the  following  or 
similar  clauses  and  covenants  must  be  construed  as  follows : 

1.  Clauses  of  mortgage.  The  words  "  This  mortgage,  made 
the  . .  (A)  . .  day  of  . .  (B)  . .,  nineteen  hundred  and  . .  (C)  . ., 
between  . .  (D)  . .,  the  mortgagor,  and  . .  (E)  . .,  residing  at 
.  .(F) . .,  the  mortgagee,  Witnesseth,  that  to  secure  the  payment 
of  an  indebtedness  in  the  sum  of  .  .(G)  . .  dollars,  lawful  money  of 
the  United  States,  to  be  paid  on  the  . .  (H)  . .  day  of  . .  (I)  . ., 
nineteen  hundred  and  .  .(J) . .,  with  interest  thereon  to  be  com- 
puted from  . .  (K)  . .  at  the  rate  of  . .  (L)  . .  per  centum  per  an- 
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nuniy  and  to  be  paid  . .  (M)  . .,  according  to  a  certain  bond  or  obli- 
gation bearing  even  date  herewith,  the  mortgagor  hereby  mort- 
gages to  the  mortgagee  (description),"  must  be  construed  as  equiv- 
alent in  meaning  to  the  words  "  This  indenture,  made  the 
. .  (A*) .  •  day  of  . .  (B^)  . .,  in  the  year  nineteen  hundred  and 
..(C^)..,  between  ..(D)..,  party  of  the  first  part,  and 
. .  (E^) . .,  of  . .  (F*)  . .,  party  of  the  second  part 

"Whereas,  the  said  ..(D^)..  is  justly  indebted  to  the  said 
party  of  the  second  part  in  the  sum  of  . .  (G^)  . .  dollars,  lawful 
money  of  the  United  States,  secured  to  be  paid  by  his  certain  bond 
or  obligation,  bearing  even  date  herewith,  conditioned  for  the  pay- 
ment of  the  said  sum  of  . .  (G^)  . .  dollars,  on  the  . .  (H^)  . .  day 
of  . .  (I^)  . .  nineteen  hundred  and  . .  ( J^)  . .  and  the  interest 
thereon,  to  be  computed  from  . .  (K^) . .,  at  the  rate  of  .  .'(L*)  .  * 
per  centum  per  annum,  and  to  be  paid  . .  (M*)  . .. 

"  It  being  thereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  after  default  in  the  payment  of 
any  installment  of  principal,  interest,  taxes  or  assessments,  as 
hereinafter  provided. 

"  Now  this  indenture  witnesseth,  that  the,  said  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  said  sum  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
with  interest  thereon,  and  also  for  and  in  consideration  of  one 
dollar,  paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  doth  hereby  grant  and  release 
unto  the  said  party  of  the  second  part,  and  to  his  heirs  (or  suc- 
cessors) and  assigns  forever  (description),  together  with  the  ap- 
purtenances, and  all  the  estate  and  rights  of  the  party  of  the  first 
part  in  and  to  said  premises,  together  with  all  fixtures  and  articles 
of  personal  property  attached  to,  or  used  in  connection  with,  the 
premises.  To  have  and  to  hold  the  above  granted  .premises  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  fqrever. 
Provided,  always,  that  if  the  said  party  of  the  first  part,  his  heirs, 
executors  or  administrators,  shall  pay  unto  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  the  said  stim 
of  money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  at  the  time  and  in  the  manner  mentioned 
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in  the  said  condition,  that  then  these  presents,  and  the  estate 
hereby  granted,  shall  cease,  determine  and  be  void." 

(Explanation :  Whatever  words  are  inserted  in  the  blank  spaces 
above  marked  (A),  (B),  (C),  (D),  (E),  (F),  (G),  (H),  (I), 
(J),  (K),  (L)  and  (M)  respectively,  shall  be  construed  as  being 
inserted  in  the  corresponding  blank  spaces  above  marked  (A^), 
:(Bi),  (C»),  (Di),  (E^),  (Fi),  (G*),  (ff),  (I^),  (Ji),  (K^, 
(L^)  and  (M^)  respectively.) 

2.  Covenant  that  whole  sum  shall  become  due.  A  covenant 
*^  that  the  whole  of  the  said  principal  sum  shall  become  due  after 
default  in  the  payment  of  any  installment  of  principal  or  of 

interest  for days,  or  after  default  in  the  payment  of  any 

tax,  water  rate  or  assessment  for days  after  notice 

and  demand,"  must  be  construed  as  meaning  that  should  any  de- 
fault be  made  in  the  payment  of  any  installment  of  principal  or 
any  part  thereof,  or  in  the  payment  of  the  said  interest,  or  of 
any  part  thereof,  on  any  day  whereon  the  same  is  made  payable, 
or  should  any  tax,  water  rate  or  assessment,  which  now  is  or 
may  be  hereafter  imposed  upon  the  premises  hereinafter  described, 
become  due  or  payable,  and  should  the  said  interest  remain  unpaid 

and  in  arrear  for  the  space  of days,  or  such  tax,  water 

rate  or  assessment  remain  unpaid  and  in  arrear  for   

days  after  written  notice  by  the  mortgagee  or  obligee,  his  execu- 
tors, administrators,  successors  or  assigns,  that  such  tax  or  assess- 
ment is  unpaid,  and  demand  for  the  payment  thereof,  then  and 
from  thence  forth,  that  is  to  say,  after  the  lapse  of  either  one  of 
said  periods,  as  the  case  may  be,  the  aforesaid  principal  sum, 
with  all  arrearage  of  interest  thereon,  shall,  at  the  option  of  the 
said  mortgagee  or  obligee,  his  executors,  administrators,  succes- 
sors or  assigns,  become  and  be  due  and  payable  immediately  there- 
after, although  the  period  above  limited  for  the  payment  thereof 
may  not  then  have  expired,  anything  thereinbefore  contained  to 
the  contrary  thereof  in  any  wise  notwithstanding. 

8.  Covenant  to  pay  indebtedness.  In  default  of  payment, 
mortgagee  to  have  power  to  sell.  A  covenant  "that  the  mort- 
gagor will  pay  the  indebtedness,  as  hereinbefore  provided,*' 
must  be  construed  as  meaning  that  the  mortgagor  for  himself, 
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his  heirs,  executors  and  administrators  or  successors,  doth  cov^- 
enant  and  agree  to  pay  to  the  mortgagee,  his  executors^  admin- 
istrators, successors  and  assigns,  the  principal  sum  of  money 
secured  by  said  mortgage,  and  also  the  interest  thereon  as 
provided  by  said  mortgage.  And  if  default  shall  be  made  in 
the  payment  of  the  principal  sum  or  the  interest  that  may 
grow  due  thereon,  or  of  any  part  thereof,  or  in  case  of  any 
other  default,  that  then  and  from  thenceforth  it  shall  be  law- 
ful for  the  mortgagee,  his  executors,  administrators  or  suc- 
cessors to  enter  into  and  upon  all  and  singular  the  premises 
granted,  or  intended  so  to  be,  and  to  sell  and  dispose  of  the  same, 
and  all  benefit  and  equity  of  redemption  of  the  said  mortgagor, 
his  heirs,  executors,  administrators,  successors  or  assigns  therein, 
at  public  auction,  according  to  the  act  in  such  case  made  and 
provided,  and  as  the  attorney  of  the  mortgagor  for  that  purpose 
duly  authorized,  constituted  and  appointed,  to  make  and  deliver 
to  the  purchaser  or  purchasers  thereof  a  good  and  sufficient  deed 
or  deeds  of  conveyance  for  the  same  in  fee  simple  (or  otherwise ; 
as  the  case  may  be)  and  out  of  the  money  arising  from  such  sale, 
to  retain  the  principal  and  interest  which  shall  then  be  due,  to- 
gether with  the  costs  and  charges  of  advertisement  and  sale  of 
the  said  premises,  rendering  the  overplus  of  the  purchase-money, 
if  any  there  shall  be,  unto  the  mortgagor,  his  heirs,  executors,'  ad- 
ministrators, successors  or  assigns,  which  sale  so  to  be  made  shall 
forever  be  a  perpetual  bar  both  in  law  and  equity  against  the 
mortgagor,  his  heirs,  successors  and  assigns,  and  against  all  other 
persons  claiming  or  to  claim  the  premises,  or  any  part  thereof  by, 
from  or  under  him,  them  or  any  of  them. 

4.  Mortgagor  to  keep  buildings  insured.  A  covenant  "that 
the  mortgagor  will  keep  the  buildings  on  the  said  premises  in- 
sured against  loss  by  fire,  for  the  benefit  of  the  mortgagee,*'  must 
be  construed  as  meaning  that  the  mortgagor.  Ibis  heirs,  successors 
and  assigns  will,  during  all  the  time  until  the  money  secured  by  the 
mortgage  shall  be  fully  paid  and  satisfied,  keep  the  buildings 
erected  on  the  premises  insured  against  loss  or  damage  by  fire, 
to  an  amount  and  in  a  company  to  be  approved  by  the  mortgagee, 
and  will  assign  and  deliver  the  policy  or  policies  of  such  insurance 
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to  the  mortgagee,  his  executors,  administrators,  successors  or  as- 
signs, so  and  in  such  manner  and  form  that  he  and  they  shall  at  all 
time  and  times,  until  the  full  payment  of  said  moneys,  have  and 
hold  the  said  policy  or  policies  as  a  collateral  and  further  security 
for  the  payment  of  said  money,  and  in  default  of  so  doing,  that  the 
mortgagee  or  his  executors,  administrators,  successors  or  assigns, 
may  make  such  insurance  from  year  to  year,  in  a  sum  not  exceed- 
ing the  principal  sum  for  the  purposes  aforesaid,  and  pay  the 
premium  or  premiums  therefor,  and  that  the  mortgagor  will  pay 
to  the  mortgagee,  his  executors,  administrators,  successors  or  as- 
signs, such  premium  or  premiums  so  paid,  with  interest  from  the 
time  of  payment,  on  demand,  and  that  the  same  shall  be  deemed  to 
be  secured  by  the  mortgage,  and  shall  be  collectible  thereupon 
and  thereby  in  like  manner  as  the  principal  moneys,  and  in 
default  of  such  payment  by  the  mortgagor,  his  heirs,  executors, 
administrators,  successors  or  assigns,  or  of  assignment  and  de- 
livery of  policies  as  aforesaid  the  whole  of  the  principal  sum 
and  interest  secured  by  the  mortgage  shall,  at  the  option  of 
the  mortgagee,  his  executors,  administrators,  successors  or  as- 
signs, immediately  become  due  and  payable,  and  that  should 
the  holder  of  the  mortgage  by  reason  of  such  insurance  against 
loss  by  fire  receive  any  sum  or  sums  of  money  for  damage  by 
fire,  such  amount  may  be  retained  and  applied  by  the  holder  of 
the  mortgage  toward  payment  of  the  sum  secured  by  the  mortgage, 
or  the  same  may  be  paid  over  either  wholly  or  in  part  to  the  mort- 
gagor or  to  the  heirs  (or  successors)  or  assigns  of  the  mortgagor 
for  the  repair  of  said  buildings  or  for  *  he  erection  of  new  buildings 
in  their  place,  or  for  any  other  purpose  or  object  satisfactory  to  the 
holder  of  the  mortgage,  and  if  the  mortgagee  receive  and  retain 
insurance  money  for  damage  by  fire  to  said  premises,  the  lien  of 
the  mortgage  shall  be  affected  only  by  a  reduction  of  the  amount 
of  said  lien  by  the  amount  of  such  insurance  money  received  and 
retained  by  said  mortgagee. 

5.  Mortgagor  to  warrant  title.  A  covenant  "  that  the  mortgagor 
warrants  the  title  to  the  premises,"  must  be  construed  as  mean- 
ing that  the  mortgagor  warrants  that  he  has  good  title  to  said 
premises  and  has  a  right  to  mortgage  the  same  and  that  the  mort- 

•So  in  original. 
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gagor  shall  and  will  make,  execute,  acknowledge  and  deliver  in  due 
form  of  law,  all  such  further  or  other  deeds  or  assurances  as  may 
at  any  time  hereafter  be  reasonably  desired  or  required  for  the 
more  fully  and  eflFectually  conveying  the  premises  by  the  mortgage 
described,  and  thereby  granted  or  intended  so  to  be,  unto  the  said 
mortgagee,  his  executors,  administrators,  successors  or  assigns,  for 
the  purpose  aforesaid,  and  unto  all  and  every  person  or  persons, 
corporation  or  corporations,  deriving  any  estate,  right,  title  or  in- 
terest therein,  under  the  said  indenture  of  mortgage,  or  the  power 
of  sale  therein  contained,  and  the  said  granted  premises  against 
the  said  mortgagor,  and  all  persons  claiming  through  him  will 
warrant  and  defend. 

6.  Mortgagor  to  pay  all  taxes,  assessments  or  water  rates.  A 
covenant  "that  the  mortgagor  will  pay  all  taxes,  assessments  or 
water  rates  and  in  default  thereof,  the  mortgagee  may  pay  the 
same  "  must  be  construed  as  meaning  that  until  the  amount  hereby 
secured  is  paid,  the  mortgagor  will  pay  all  taxes,  assessments  and 
water  rates  which  may  be  assessed  or  become  liens  on  said  prem- 
ises, and  in  default  thereof  the  holder  of  this  mortgage  may  pay 
the  same^  and  the  mortgagor  will  repay  the  same  with  interest, 
and  the  same  shall  be  liens  on  said  premises  and  secured  by  the 
mortgage. 

7.  Statement  of  amount  due.     A  covenant  "  that  the  mortgagor 

within days  upon  request  in  person  or  within   

days  upon  request  by  mail  will  furnish  a  statement  of  the  amount 
due  on  this  mortgage''  must  be  construed  as  meaning  that  the 
mortgagor,  and  any  subsequent  owner  of  the  premises  described 
herein  upon  request,  made  either  personally  *of  by  mail,  shall 
certify,  by  a  writing  duly  acknowledged,  to  the  mortgagee  or  to 
any  proposed  assignee  of  this  mortgage,  the  amount  of  principal 
and  interest  then  owing  on  this  mortgage  and  whether'any  offsets 
or  defenses  exist  against  the  mortgage  debt;  upon  failure  to  fur- 
nish such  certificate  after  the  expiration  of days  in  case 

the  request  is  made  personally,  or  after  the  expiration  of 

days  after  the  mailing  of  such  request  in  case  the  request  is  made 
by  mail,  this  mortgage  shall  become  due  at  the  option  of  the  holder 
thereof. 


*  So  in  original. 
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8.  Notice  and  demand.  A  covenant  ''  that  notice  and  demand 
or  request  may  be  made  in  writing  and  may  be  served  in  person 
or  by  mail "  must  •be  construed  as  meaning  that  every  provision 
for  notice  and  demand  or  request  shall  be  deemed  fulfilled  by 
written  notice  and  demand  or  request  personally  served  on  one  or 
more  of  the  persons  who  shall  at  the  time  hold  the  record  title  to 
the  premises,  or  on  their  heirs  or  successors,  or  mailed  by  deposit- 
ing it  in  any  post-office  station  or  letter-box,  enclosed  in  a  postpaid 
envelope  addressed  to  such  person  or  persons,  or  their  heirs  or 
successors,  at  his,  their  or  its  address  to  the  mortgagee  last  known. 

9.  Pbwer  of  attorney  to  assignee.  The  word  "  assign  "  or  other 
words  of  assignment,  when  contained  in  an  assignment  of  a  mort- 
gage and  bond,  must  be  construed  as  having  included  in  their 
meaning  that  the  assignor  does  thereby  make,  constitute  and  ap- 
point the  assignee  the  true  and  lawful  attorney,  irrevocable,  of  the 
assignor,  in  the  name  of  the  assignor,  or  otherwise,  but  at  the 
proper  costs  and  charges  of  the  assignee,  to  have,  use  and  take  all 
lawful  ways  and  means  for  the  recovery  of  the  money  and  interest 
secured  by  the  said  mortgage  and  bond,  and  in  case  of  payment  to 
discharge  the  same  as  fully  as  the  assignor  might  or  could  do  if 
the  assignment  were  not  made.  (Amended  by  L.  1917,  ch.  682, 
in  effect  Sept.  1,  1917.) 

DeriTAtieii*    Real  Property  Law,  §  219,  as  amended  by  L.  1807,  cli.  277, 
S  1. 

§  255.    Oonatmotion   of   svai&t  of  appurtenamoefl   mmd   of   all   the 
lislita  and  estates  of  gvantor. 

In  any  grant  or  mortgage  of  freehold  interests  in  real  estate, 
the  words,  "  together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  grantor  in  and  to  said  premises,''  must  be  construed 
as  mteaning,  together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  beloxiging,  or  in  anywise  ap- 
pertaining, and  the  reversion  and  reversions,  remainder  and  re- 
mainders, rents,  issues  and  profits  thereof,  and  also  all  the  estate, 
right,  "title,  interest,  dower  and  right  of  dower,  curtesy  and  right 
of  curtesy,  property,  possession,  claim  and  demand  whatsoever, 
both  in  law  and  in  equity,  of  the  said  grantor  of,  in  and  to  the  said 
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granted  premises  and  every  part  and  parcel  thereof,  with  the 
appurtenances, 
DeriTAtioiit    Real  Property  Law,  §  220. 

§  256.    Constmetioii  of  svai&t  la  ezeontor**  or  tmatee**  deed  of  «p- 
pnrteiuuieesy  and  of  tlie  estate  of  testator  and  grantor. 

In  any  deed  by  an  executor  of,  or  trustee  Tinder  a  will,  the  words 
^'  together  with  the  appurtenances  and  also  all  the  estate  which 
the  said  testator  had  at  the  time  of  his  decease  in  said  premises, 
and  also  the  estate  therein  which  said  grantor  has  or  has  power  to 
convey  or  dispose  of,  whether  individually  or  by  virtue  of  said  will 
or  otherwise,"  must  be  construed  as  meaning,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  there- 
unto belonging,  or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  also  all  the  estate,  right,  title,  interest,  property,  pos- 
session, claim  and  demand  whasoever,  both  in  law  and  equity, 
which  the  said  testator  had  in  his  lifetime,  and  at  the  time  of  his 
decease,  or  which  the  said  grantor  has  or  has  power  to  convey  or 
dispose  of,  whether  individually  or  by  virtue  of  the  said  last  will 
and  testament  or  otherwise,  of,  in  and  to  the  said  granted  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances. 

DeriTations    Real  Property  Law,  §  221. 

§  257.    OoTonants  bind  representatlTes  of  (vantor  and  nortsaffor 
and  innre  to  tlie  benefit  of  ^rkom. 

All  covenants  contained  in  any  grant  or  miortgage  of  real  estate 
bind  the  heirs,  executors,  administrators,  successors  and  assigns, 
of  the  grantor  or  mortgagor,  and  inure  to  the  benefit  of  the  heirs, 
executors,  administrators,  successors  and  assigns  of  the  grantee  or 
mortgagee  in  the  same  manner  and  to  the  same  extent,  and  with 
like  effect  as  if  such  heirs,  executors,  administrators,  successors  and 
assigns  were  so  named  in  such  covenants,  unless  otherwise  in  said 
grant  or  mortgage  expressly  provided. 

DeriTatlont    Real  Property  Law,  §  222. 

%  258.    Sbort  f oms  of  deeds  and  mortcaffes. 

The  use  of  the  following  forms  of  instruments  for  the  con- 
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vejanoe  and  mortgage  of  rea^  property  is  lawful,  but  this  section 
does  not  prevent  or  invalidate  the  use  of  other  forms : 

SCHEDULE   A. 

DBED    WITH   FULL  COVENANTS. 

Statutory  Form  A.  (Lidividual) 

This  indenture,  made  the day  of nineteen 

hundred  and ,  between (insert  residence) 

party  of  the  first  part,  and (insert  residence) 

party  of  the  second  part, 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part, and  assigns  forever, 

all (description),  together  with  the  appurtenances  and 

all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 

of  the  second  part,   and  assigns  forever.     And  said 

covenants  as  follows : 

First.     That  said   is  seized  of  said  premises  in 

fee  simple,  and  has  good  right  to  convey  the  same ; 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy 
the  said  premises ; 

Third.     That  the  said  premises  are  free  from  incumbrances ; 

Fourth.  That  the  party  of  the  first  part  will  execute  or  pro- 
cure any  further  necessary  assurance  of  the  title  to  said  premises ; 

Fifth.     That  said   will  forever  warrant  the  title 

to  said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of: 

SCHEDULE^  B. 

DEED  WITH    FULL    COVENANTS. 

Statutory  Form  AA.                                                   (Corporation) 
This  indenture,  made  the day  of  - ,  nineteen 
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hundred  and ,  between 

a  corporation  organized  under  the  laws  of ,  party  of  the 

first  part,  and (insert  residence),  party 

of  the  second  part : 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration 

of dollars,  lawful  money  of  the  United  States,  paid 

by  the  party  of  the  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part,    and  assigns  forever, 

all (description)  together  with  the  appurtenances 

and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and 
to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the 

party  of  the  second  part, and  assigns  forever. 

And  the  party  of  the  first  part  covenants  as  follows : 

First  That -the  party  of  the  first  part  is  seized  of  the  said 
premises  in  fee  simple,  and  has  good  right  to  convey  the  same ; 

Second.  That  the  party  of  the  .second  part  shall  quietly  enjoy 
the  said  premises ; 

Third.     That  the  said  premises  are  free  from  incumbrances; 

Fourth.  That  the  party  of  the  first  part  will  execute  or  pro- 
cure any  further  necessary  assurance  of  the  title  to  said  premises ; 

Fifth.  That  the  party  of  the  first  part  will  forever  warrant 
the  title  to  said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  aflixed,  and  these  presents  to  be 
signed  by  its  duly  authorized  officer  the  day  and  year  first  above 
written. 

SCHEDULE  C. 

BARGAIN    AND    SALE   DEED. 

Statutory  Form  B.  Without  Covenant  against  Grantor. 

(Individual) 

This  indenture,  made  the day  of ,  nineteen 

hundred  and ,  between ,  (insert  residence) 

party  of  the  first  part,  and ,  (insert  residence)  party 

of  the  second  part: 
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Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by  the 

party  of  the  second  part,  does  hereby  grant  and  release  nnto  the 

party  of  the  second  part, and  assigns  forever,  all 

(description),  together  with  the  appurtenances  and  all  the 

estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises, 

To  have  and  to  hold  the  above  granted  premises  unto  the  party 
of  the  second  part, and  assigns  forever. 

In  yvitness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of: 

SCHEDULE    D. 

BABGAIN   AND    SAI^   DEED. 

Statutory  Form  BB.  Without  Covenant  against  Grantor* 

(Corporation) 

This  indenture,  made  the   .* day  of ,  nine^ 

teen  hundred  and ,  between ,  a  corporation 

organized  under  the  laws  of ,  party  of  the  first  part, 

and (insert  residence),  party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part, and  assigns  forever,  all 

(description),  together  with  the  appurtenances  and 

all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to 
said  premises. 

To  have  and  to  hold  the  premises  herein  granted  imto  the  party 
of  the  second  part, and  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  affixed,  and  these  presents  to  bo 
signed  by  its  duly  authorized  officer  the  day  and  year  first  above 
written. 
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SCHEDULE   E, 

BABGAIN    AND   SALE   DEED. 

Statutory  Form  C.  With  Covenant  against  Grantor. 

(Individual) 

This  indenture,  maae  the day  of ,  nine- 
teen hundred  and ,  between ,  (insert  resi- 
dence), party  of  the  first  part,  and ,  (insert  resi- 
dence), party  of  tho  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  does  hereby  grant  and  release  unto 
the  party  of  the  second  part,  his  heirs  and  assigns  forever,  all 

(description),  together  with  the  appurtenance  and  all 

the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part,  his  heirs  and  assigns  forever.  And  the  party 
of  the  first  part  covenants  that  he  has  not  done  or  suffered  any- 
thing whereby  the  said  premises  have  been  incumbered  in  any 
way  whatever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of : 

SCHEDULE    F. 

BABOAIN    AND    SALE    DEED. 

Statutory  Form  CC.  With  Covenant  against  Grantor. 

(Corporation) 

This  indenture,  made  the day  of ,  nineteen 

hundred  and ,  between 

a  corporation  organized  under  the  laws  of ,  party  of  the 

first  part,  and , 

(insert  residence),  party  of  the  second  part: 

Witnesseth,  that,  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by  the 

party  of  the  second  part,  does  hereby  grant  and  release  unto  the 

party  of  the  second  part, 

and  assigns  forever,  all 
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(description),  together  with  the  appurtenances  and  all  the  estate 
and  rights  of  the  party  of  the  first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 

of  the  second  part, and  assigns 

forever.  And  the  party  of  the  first  part  covenants  that  it  has  not 
done  or  suffered  anything  whereby  the  said  premises  have  been 
incumbered  in  any  way  whatever. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  affixed  and  these  presents  to  be 
signed  by  its  duly  authorized  officer  the  day  and  year  first  above 
written. 

SCHEDULE   G. 

QUITCLAIM   DEED. 

Statutory  Form  D.  (Individual) 

This  indenture,  made  the day  of ,  nineteen 

hundred  and ,  between 

(insert  residence),  party  of  the  first  part,  and *. ., 

(insert  residence),  party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  does  hereby  remise,  release,  and 

quitclaim  unto  the  party  of  the  second  part, and 

assigns  forever,  all  (description),  together  with  the  appurtenances 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and 
to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part, and  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of : 

SCHEDULE   H. 

QXHTCUaM  DEED. 

Statutory  Form  DD.  (Corporation) 

This  indenture,  made  the day  of ,  nineteen 

hundred  and ,  between , 

a  corporation  organized  under  the  laws  of ,  party  of  the 

first  part,  and   

(insert  residence),  party  of  the  second  part: 
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Witnesseth,  that  the  party  of  the  first  part^  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part,  does  hereby  remise,  release  and  quit- 
claim unto  the  party  of  the  second  part^  his  heirs  and  assigns  for- 
ever, all (description),  together  with  the 

appurtenances  and  all  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part,  his  heirs  and  assigns  forever. 

In  witness  whereof,  the  party  of*  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  affixed  and  these  presents  to  be 
signed  by  its  duly  authorized  officer  of  the  day  and  year  first  above 
written. 

SCHEDULE    I. 
sxscutob's  dbsd. 
Statutory  Form  E; 

This  indenture,  made  the day  of ,  nineteen 

hundred  and ,  between ,  as  executor  of 

the  last  will  and  testament  of ,  late  of , 

deceased,  party  of  the  first  part,  and (insert  residence), 

party  of  the  second  part : 

Witnesseth,  that  the  party  of  the  first  part,  by  virtue  of  the 
power  and  authority  to  him  given  in  and  by  the  said  last  will  and 

testament,  and  in  consideration  of dollars,  lawful 

money  of  the  United  States,  paid  by  the  party  of  the  second  part, 
does  hereby  grant  and  release  unto  the  party  of  the  second  part, 

his  heirs  and  assigns  forever,  all   

(description),  together  with  the  appurtenances,  and  also  all  the 
estate  which  the  said  testator  had  at  the  time  of  his  decease  in 
said  premises,  and  also,  the  estate  therein,  which  the  party  of  the 
first  part  has  or  has  power  to  convey  or  dispose  of,  whether  in- 
dividually, or  by  virtue  of  said  will  or  otherwise. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part, and  assigns  forever. 

And  the  party  of  the  first  part  covenants  that  he  has  not  done 
or  suffered  anything  whereby  the  said  premises  have  been  incum- 
bered in  any  way  whatever. 


Digitized  by 


Google 


1466  KEAL  PROPERTY  LAW,  §  258 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  writt^i. 

In  presence  of:  • 

SCHEDULE    J. 
befbbeb's  deed  in  fobbolosxtbe. 
Statutory  Form  F. 

This  deed,  made  the day  of ,  nineteen 

hundred  and j  between ,  referee,  duly  appointed 

in  the  action  hereinafter  mentioned,  grantor,  and 

(insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action 

between ,  plaintiffs,  and ,  defendants, 

foreclosing  a  mortgage  recorded  on  the day  of 

in  the  office  of  the   of  the  county  of   

in  liber of  mortgages,  at  page ,  in  pursuance  of  a 

judgment  entered  at  a  special  term  of  the   . ; ,  on  the 

day  of ,  and  in  consideration  of 

dollars  paid  by  the  grantee,  being  the  highest  sum  bid  at  the  sale 
under  said  judgment,  does  hereby  grant  and  convey  imto  the 
grantee,  all  (description). 

To  have  and  to  hold  the  premises  herein  granted  unto  the 
grantee, *. .  and  assigns  forever. 

In  witness  whereof,  the  grantor  has  hereunto  set  his  hand  and 
fieal. 

In  presence  of: 

SCHEDULE   K. 

BEVEBBB's  DBED  in  PABTinOK. 

Statutory  Form  G. 

This  deed,  made  the day  of ,  nineteen 

hundred  and  ...:..,  between ,  referee  duly  appointed 

in  the  action  hereinafter  mentioned,  grantor,  and , 

(insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action 
in  partition  between ,  plaintiffs,  and ,  defend- 
ants, in  pursuance  of  a  judgment  entered  at  a  special  term  of 
the ,  on  the day  of ,  and  in  con- 
sideration of   dollars  paid  by  the  grantee,  being  the 
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highest  sum  bid  at  the  sale  iinder  said  judgment,  does  hereby 
grant  and  convey  unto  the  grantee  all  (description), 

To  have  and  to  hold  the  premises  herein  granted  unto  the 
grantee, and  assigns  forever. 

In  witness  whereof,  the  grantor  has  hereunto  set  his  hand  and 
seal. 

In  presence  of: 

SCHEDULE   L. 

ASdlGNMSNT   OF  LBABB. 

Statutory  Form  H. 

Know  that ,  assignor,  in  consideration  of 

dollars,   paid  by    ,   assignee,   hereby  assigns  unto  the 

assignee,  a  certain  lease  made  by ,  to ,  dated 

the day  of ,  and  recorded  on  the day  of 

,  in  the  office  of  the of  the  county  of , 

in  liber of  conveyances,  at  page ,  covering 

premises ,  together  with  the  premises  therein  described, 

and  the  buildings  thereon,  with  the  appurtenances, 

To  have  and  to  hold  the  same  unto  the  assignee^ and 

assigns,  from  the day  of ,  nineteen  hundred 

and ,  for  all  the  rest  of years  mentioned  in 

the  said  lease,  subject  to  the  rents,  covenants,  conditions  and  pro* 
vises  therein  also  mentioned. 

And  the  assignor  hereby  covenants  lihat  the  said  assigned 
premises  are  free  from  incumbrances. 

In  witness  whereof,  the  assignor  has  hereunto  set  his  hand  and 
seal  this day  of ,  nineteen  hundred  and 

In  presence  of: 

SCHEDULE    M. 

MOBTOAOB. 

Statutory  Form  M. 

This  mortgage,  made  the day  of • . . ,  nineteen 

hundred  and    ,  between   ,   (insert  residence) 

the  mortgagor,  and (insert  residence),  the  mortgagee. 

Witnesseth,  that  to  secure  the  payment  of  an  indebtedness  in 

the  sum  of dollars,  lawful  money  of  the  United  States, 

to  be  paid  on  the day  of ,  nineteen  himdred  and 
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,  with  interest  thereon  to  be  computed  from , 

at  the  rate  of per  centum  per  annum,  and  to  be  paid 

,  according  to  a  certain  bond  or  obligation  bearing  even 

date  herewith,  the  mortgagor  hereby  mortgages  to  the  mortgagee 
(description). 
And  the  mortgagor  covenants  with  the  mortgagee  as  follows : 

1.  That  the  mortgagor  will  pay  the  indebtedness  as  hereinbefore 
provided. 

2.  That  the  mortgagor  will  keep  the  buildings  on  the  premises 
insured  against  loss  by  fire  for  the  benefit  of  the  mortgagee. 

3.  That  no  building  on  the  premises  shall  be  removed  or  demol- 
ished without  the  consent  of  the  mortgagee. 

4.  That  the  whole  of  said  principal  sum  shall  become  due  after 
default  in  the  paymait  of  any  installment  of  principal  or  of 

interest  for days,  or  after  default  in  the  payment  of  any 

tax,  water  rate  or  assessment  for days  after  notice  and 

demand. 

5.  That  the  holder  of  this  mortgage,  in  any  action  to  foreclose 
it,  shall  be  entitled  to  the  appointment  of  a  receiver. 

6.  That  the  mortgagor  will  pay  all  taxes,  assessments  or  water 
rates,  and  in  default  thereof,  the  mortgagee  may  pay  the  same. 

7.  That  the  mortgagor  within days  upon  request  in 

person  or  within days  upon  request  by  mail  will  furnish 

a  statement  of  the  amount  due  on  this  mortgage. 

8.  That  notice  and  demand  or  request  may  be  in  writing  and 
may  be  served  in  person  or  by  mail. 

9.  That  the  mortgagor  warrants  the  title  to  the  premises. 

In  witness  whereof  this  mortgage  has  been  duly  executed  by  the 
mortgagor. 

In  presence  of : 

SCHEDULE    N. 

ASSIONMBNT    OF    MOBTOAGB. 

Statutory  Form  I.  Without  Covenant 

Know  that ,  assignor,  in  consideration  of 

dollars,   paid  by    ,    assignee,   hereby  assigns  unto  the 

assignee,  a  certain  mortgage  made  by ,  given  to  secure 

payment  of  the  sum  of dollars  and  interest,  dated  the 
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day  of ,  recorded  on  the day  of 

,  in  the  office  of  the of  the  county  of , 

in  liber    of  mortgages,   at  page    ,   covering 

premises ,  together  with  the  bond  or  obligation  described 

in  said  mortgage,  and  the  moneys  dne  and  to  grow  due  thereon 
with  the  interest. 

To  have  and  to  hold  the  same  unto  the  assignee,  and  to  the 
successors,  l^al  representatives  and  assigns  of  the  assignee  for- 
ever. 

In  witness  whereof,  the  assignor  has  hereimto  set  his  hand  and 
seal  this day  of ,  nineteen  hundred  and 

In  presence  of : 

SCHEDULE    O. 

ASSIGNMENT    OF    MOBTOAOE. 

Statutory  Form  J.  With  Covenant. 

Know  that ,  assignor,  in  consideration  of 

dollars,  paid  by   ,  assignee,  hereby  assigns  unto  the 

assignee,  a  certain  mortgage  made  by ,  given  to  secure 

payment  of  the  sum  of dollars  and  interest,  dated  the 

day  of ,  recorded  on  the   day  of 

,  in  the  office  of  the of  the  county  of , 

in  liber    of  mortgages,   at  page    ,   covering 

premises ,  together  with  the  bond  or  obligation  described 

in  said  mortgage,  and  the  moneys  due  and  to  grow  due  thereon 
with  the  interest. 

To  have  and  to  hold  the  same  unto  the  assignee,  and  to  the 
successors,  legal  representatives  and  assigns  of  the  assignee  for- 
ever. 

And  the  assignee  covenants  that  there  is  now  owing  upon  said 
mortgage,  without  offset  or  defense  of  any  kind,  the  principal  sum 

of    dollars,    with   interest   thereon   at per 

centum  per  annum  from  the day  of  .    ,  nineteen 

hundred  and 

In  witness  whereof,  the  assignor  has  hereunto  set  his  hand  and 
seal  this day  of ,  nineteen  hundred  and 

In  presence  of: 
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SCHEDULE  P. 

KBLEASB    OF    PABT    OF    MOBTGAGBD    PBSIOSBS. 

Statutory  Form  K. 

This  indenture^  made  the day  of j  nineteen 

hundred  and ,  between ,  party  of  the  first  part^ 

and ,  party  of  the  second  part, 

Whereas, by  indenture  of  mortgage,  bearing  date  the 

day  of ,  nineteen  hundred  and ,  recorded 

in  the  office  of  the of  the  county  of ,  in  liber 

of  mortgages,  of  section   ,  page   .......  on  the 

day  of  ,  nineteen  hundred  and  ,  for  the  con- 
sideration therein  mentioned,  and  to  secure  the  payment  of  the 
money  therein  specified,  did  convey  certain  lands  and  tenements 
of  which  the  lands  thereinafter  described  are  part,  unto , 

And  whereas,  the  party  of  the  first  part,  at  the  request  of  the 
party  of  the  second  part,  has  agreed  to  give  up  and  surrender 
the  lands  hereinafler  described  unto  the  party  of  the  second  part^ 
and  to  hold  and  retain  the  residue  of  the  mortgaged  lands  as  secur- 
ity for  the  money  remaining  due  on  said  mortgage. 

Now  this  indenture  witnesseth,  that  the  party  of  the  first  part^ 

in  pursuance  of  said  agreement,  and  in  consideration  of 

dollars,   lawful  money  of  the  United   States,    paid  by 

the  party  of  the  second  part,  does  grant,  release  and  quitclaim  unto 
the  party  of  the  second  part,  all  that  part  of  said  mortgaged  lands 
described  as  follows: (description). 

Together  with  the  hereditaments  and  appurtenances  thereunto 
belonging,  and  all  the  right,  title  and  interest  of  the  party  of  the 
first  part,  of,  in  and  to  the  same,  to  the  intent  that  the  lands 
hereby  conveyed  may  be  discharged  from  said  mortgage,  and  that 
the  rest  of  the  land  in  said  mortgage  specified  may  remain  to  the 
party  of  the  first  part  as  heretofore, 

To  have  and  to  hold  the  lands  and  premises  hereby  released 
and  conveyed  to  the  party  of  the  second  part, and  as- 
signs, to and  their  own  proper  use,  benefit  and  behoof 

forever,  free,  clear  and  discharged  of  and  from  all  lien  and  claim 
under  and  by  virtue  of  the  indenture  of  mortgage  aforesaid. 

In  witness  whereof,  the  party  of  the  first  part  has  signed  and 
sealed  these  presents  the  dav  and  year  first  above  written. 

In  presence  of: 
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SCHEDULE    Q, 

8ATISFAOTION    OF    MOBTGAGB. 

Statutory  Form  L. 

Know  all  men  by  these  presents,  that do  hereby  cer* 

tify  that  a  certain  indenture  of  mortgage,  bearing  date  the 

day  of  .........  nineteen  hundred  and ,  made  and  exe- 
cuted by ,  to  secure  payment  of  the  principal  sum  of 

dollars  and  interest,  and  duly  recorded  in  the  office  of 

the of  the  county  of ,  in  liber of 

mortgages,  of  section ,  page ,  on  the 

day  of ,  nineteen  himdred  and ,  is  paid,  and 

do  hereby  consent  that  the  same  be  discharged  of  record. 

Dated  the day  of ,  nineteen  hundred  and  . .  .•-.-•! 

In  presence  of: 

(Amended  by  L.  1917,  ch,  681,  in  eflFect  Sept  1,  1917.) 
DeriTAti^as    Real  Property  Law,  §  223,  as  amended  hy  L.  1897,  oh.  277» 
S2. 


I  250.    WHea  eoair»et  to  leaao  or  sell  Toid. 

A  contract  for  the  leasing  for  a  longer  period  than  one  year,  or 
for  the  sale,  of  any  real  property,  or  an  interest  therein,  is  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  is  in  writing,  subscribed  by  the  lessor  or 

grantor,  or  by  his  lawfully  authorized  agent. 
DeriTAtloas    Real  Property  Law,  §  224. 

I  260.    Effect   of   s^iULt   or   mortsas^   •'  vMd   property   adTonely 
poMeaaecL 

A  grant  of  real  property  is  absolutely  void,  if  at  the  time  of  the 
delivery  thereof,  such  property  is  in  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor;  but  such 
possession  does  not  prevent  the  mortgaging  of  such  property,  and 
such  mortgage,  if  duly  recorded,  binds  the  property  from  the  time 
the  possession  thereof  is  recovered  by  the  mortgagor  or  his  repre- 
sentatives, and  has  preference  over  any  judgment  or  other  instru- 
ment, subsequent  to  the  recording  thereof;  and  if  there  are  two  or 
more  such  mortgages,  they  severally  have  preference  according 
to  the  time  of  recording  thereof,  respectively.  The  provisions  of' 
this  section  do  not  apply  to  a  grant  of  such  property  made  to  the 
people  of  the  state  of  New  York,  nor  to  a  person  where  the  title 
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granted  to  such  person  shall  thereafter,  by  gnmt  or  mesne  con- 
veyance, become  vested  in  said  people.  (Amended  by  L.  1909, 
ch.  481,  and  L.  1910,  ch.  628,  in  effect  June  23,  1910,) 

DeriTAtlont    Real  Property  Law,  S  225.    Amended  by  L.   1909,  ch.  481. 
In  effect  May  26,  1909* 

§  261.  Kaintemanee  of  telecrapk  or  otker  elootrie  wires  raises  bo 
presnmptioa  of  Eirmakt, 

Whenever  any  wire  or  cable  used  for  any  telegraph,  telephone, 

electric  light  or  other  electric  purpose,  or  for  the  purpose  of  com- 
munication otherwise  than  by  the  aid  of  electricity,  is  or  shall  be 
attached  to,  or  does  or  shall  extend  upon  or  over  any  building  or 
land,  no  lapse  of  time  whatever  shall  raise  a  presumption  of  any 
grant  of,  or  justify  a  prescription  of  any  perpetual  right  to,  such 
attachment  or  extension. 

DertTatlont     L.    1886,    ch.    40,    $    1. 

I  262.  Conveyances   witlt  intent   to   defrand   pnrekasers    and   in- 
cumbrancers void. 
A  conveyance  of  an  estate  or  interest  in  real  property,  or  the 

rents  and  profits  thereof,  and  every  charge  thereon,  made  or  created 
with  intent  to  defraud  prior  or  subsequent  purchasers  or  incum- 
brancers, for  a  valuable  consideration,  of  the  same  real  property, 
rents  or  profits,  is  void  as  against  such  purchasers  and  incum- 
brancers. Such  a  conveyance  or  charge  shall  not  be  deemed  fraud- 
ulent in  favor  of  a  subsequent  purchaser  or  incumbrancer,  who, 
at  the  time  of  his  purchase  or  incumbrance,  has  actual  or  legal 
notice  thereof,  unless  it  appears  that  the  grantee  in  the  conveyance, 
or  the  person  to  be  benefited  by  the  charge,  was  privy  to  the  fraud 
intended. 
DerlTatlont    Real  Property  Law,  S  226. 

§  263.  Conveyances  witk  intent  to  defrand  creditors  void* 

A  conveyance  or  assignment  in  writing  or  otherwise,  of  an 
estate,  interest,  or  existing  trust  in  real  property,  or  the  rents  or 
profits  issuing  therefrom,  or  a  charge  on  real  property,  or  on  the 
rents  or  profits  thereof,  made  with  the  intent  to  hinder,  delay  or  de- 
fraud creditors,  or  other  persons,  of  their  lawful  suits,  damages, 
forfeitures,  debts  or  demands,  or  a  bond  or  other  evidence  of  debt 
given,  suit  commenced  or  decree  or  judgment  suffered,  with  the 
like  intent,  is  yoid  as  against  every  person  so  hindered,  delayed  or 
defrauded. 
Derivationt    Real  Property  Law,  i  227. 
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f  264*  ConTe7A]iees  void  mm  to  er«dlt«r%  ^fmrrnhmmmrm  amd  im<imm* 
hrmMemrBf  void  as  to  kelra  and  aMlsms. 

A  conveyance,  charge,  instrument  or  proceeding,  declared  by  this 
article  to  be  void  as  against  creditors,  purchasers  or  incumbrancers, 
is  equally  void  as  against  their  heirs,  successors,  personal  repre- 
sentatives or  assigns. 

Derivations    Keftl  Property  Law,  S  228. 

%  265.  Frandulemt  lmtont»  qnestion  of  faot* 

The  question  of  fraudulent  intent  in  a  case  arising  under  this 
article,  shall  be  deemed  a  question  of  fact  and  not  of  law;  and  a 
conveyance  or  charge  shall  not  be  adjudged  fraudulent  as  against 
creditors,  purchasers  or  incumbrancers,  solely  on  the  ground  that 
it  was  not  founded  on  a  valuable  consideration. 

Derlvatlont    Real  Property  Law,  i  229. 

%  266.  Ris^ts   of   parolaaser   or   Imomabraiieor  for   Talnable    oon- 
■idoration  protected. 

This  article  does  not  in  any  manner  affect  or  impair  the  title  of 
a  purchaser  or  incumbrancer  for  a  valuable  consideration,  unless 
it  appears  that  he  had  previous  notice  of  the  fraudulent  intent  of 
his  immediate  grantor,  or  of  the  ffaud  rendering  void  the  title  of 
such  grantor. 

DerlTatloai    Real  Property  Law,  S  230. 

•I  267.  Co&veyamses  witk  power  to  reroke,  detenaine  or  alter. 

A  conveyance  of,  or  charge  on,  an  estate  or  interest  in  real  prop- 
erty, containing  a  provision  for  the  revocation,  determination  or 
alteration  of  the  estate  or  interest,  or  any  part  thereof,  at  the  will 
of  the  grantor,  is  void,  as  against  subsequent  purchasers  and  in- 
cumbrancers, from  the  grantor,  for  a  valuable  consideration,  of  any 
estate  or  interest  so  liable  to  be  revoked  or  determined,  although 
the  same  be  not  expressly  revoked,  determined  or  altered  by  the 
^antor,  by  virtue  of  the  power  reserved  or  expressed  in  the  prior 
conveyance  or  charge.  Where  a  power  to  revoke  a  conveyance  of 
real  property  or  the  rents  and  profits  thereof,  and  to  reconvey  the 
aame,  is  given  to  any  person,  other  than  the  grantor  in  such  con- 
Teyance,  and  such  person  thereafter  conveys  the  same  real  prop- 
erty, rents  or  profits  to  a  purchaser  or  incumbrancer  for  a  valuable 
consideration,  such  subsequent  conveyance  is  valid,  in  the  same 
manner  and  to  the  same  extent  as  if  the  power  of  revocation  were 
recited  therein,  and  the  intent  to  revoke  the  former  conveyance  ex- 
pressly declared.  If  a  conveyance  to  a  purchaser  or  incumbraneer, 
93 
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imder  this  section,  be  made  before  the  person  making  it  is  entitled 
to  execute  his  power  of  revocation,  it  is  nevertheless  valid,  from 
the  time  the  power  of  revocation  actually  vests  in  such  person,  in 
the  same  manner,  and  to  the  same  extent,  as  if  then  made. 
DerlTAtloBt    Real  Property  Law,  i  231. 

§  208.  Diaafinoanee  of  fimndulemt  aet  by  ezeontor  and  otkera* 

An  executor,  administrator,  receiver,  assignee  or  other  trustee, 
may,  for  the  benefit  of  creditors,  or  of  others  interested  in  real 
property  held  in  trust,  disaffirm,  treat  as  void  and  resist  any  act 
done  or  transfer  or  agreement  made  in  fraud  of  the  rights  of  any 
creditor,  including  himself,  interested  in  such  est^  or  property; 
and  a  person  who  fraudulently  receives,  takes,  or  in  any  manner 
interferes  with  the  real  property  of  a  deceased  person,  or  an  in- 
solvent corporation,  association,  partnership,  or  individual,  is  lia- 
ble to  such  executor,  administrator,  receiver  or  other  trustee  for 
the  same,  or  the  value  thereof,  and  for  all  damages  caused  by  such 
act  to  the  trust  estate.  A  creditor  of  a  deceased  insolvent  debtor, 
having  a  claim  or  demand  exceeding  one  hundred  dollars  against 
such  deceased,  may,  for  the  benefit  of  creditors  or  others  inter- 
ested in  the  real  property  of  such  deceased,  disaffirm,  treat  as  void, 
and  resist  any  act  done  or  conveyance,  transfer  or  agreement 
made  by  such  deceased  in  fraud  of  the  rights  of  any  creditor,  in- 
cluding himself,  and  may  maintain  an  action  to  set  aside  such  act, 
conveyance,  transfer  or  agreement,  without  having  first  obtained  a. 
judgment  on  such  claim  or  demand ;  but  the  same,  if  disputed,  may 
be  established  on  the  trial.  The  judgment  in  such  action  may  pro- 
vide for  the  sale  of  the  premises  or  property  involved,  when  a  con- 
veyance or  transfer  thereof  is  set  aside,  and  the  proceeds  thereof 
be  brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be 
administered  according  to  law. 

Derivation  t    Real  Property  Law,  i  232. 

§  200*  When  romalndorman  may  pay  Imtoreat  owed  by  life  teaamt*- 

Whenever  real  property  held  by  any  person  for  life  is  incum- 
bered by  mortgage  or  other  lien,  the  interest  on  which  should  be 
paid  by  the  life  tenant,  and  such  life  tenant  neglects  or  refuses 
to  pay  such  interest,  the  remainderman  may  pay  such  int<erest,  and 
recover  the  amount  thereof,  together  with  interest  thereon  from  the 
time  of  such  payment,  of  the  life  tenant 
Devt^aUoat    Heal  Property  Law,.  $  233. 
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f  270.  P«w«rs  of  eovrts  of  eqwitj  mot  abildcod* 

Nothing  contained  in  this  article  abridges  the  powers  of  courts 
of  equity  to  compel  the  specific  performance  of  agreements  in  cases 
of ^  part  performance. 

DerlTAtloAt    Real  Property  Law,  i  234. 

§  271*  Oonalrnctlon  of  ooromaato  Im  mortsas^s  oa  loaaea  of  roml 
property  and  lioncU* 

In  mortgages  on  leases  of  real  property  and  in  bonds  secured 
thereby,  the  following  or  similar  covenants  or  agreements  must  be 
construed  as  follows: 

1.  In  default  of  payment,  mortgagee  to  have  power  to  selL — 
A  covenant  that  the  mortgagor  "will  pay  the  indebtedness,  as 
provided  in  the  mortgage,  and  if  default  be  made  in  the  payment 
of  any  part  thereof,  the  mortgagee  or  obligee  shall  have  power  to 
sell  the  premises  therein  described,  according  to  law,"  must  be 
construed  as  meaning  that  the  mortgagor  or  obligor  shall  well  and 
truly  pay  unto  the  mortgagee  or  obligee  the  said  sum  of  money 
mentioned  in  the  condition  of  the  said  bond  or  obligation,  and 
the  interest  thereon,  according  to  the  condition  of  the  said  bond 
or  obligation.  And  if  default  shall  be  made  in  the  payment  of  the 
said  sum  of  money  therein  mentioned,  or  in  the  interest  which 
shall  accrue  thereon,  or  of  any  part  of  either,  that  then  and  from 
thenceforth  it  shall  be  lawful  for  the  said  mortgagee  or  obligee,  his 
legal  representative  or  assigns,  to  sell,  transfer  and  set  over,  all 
the  rest,  residue  and  remainder  of  the  said  term  of  years  then  yet 
to  come,  and  all  other,  the  right,  title  and  interest  of  the  said  mort- 
gagor or  obligor  of,  in  and  to  the  same,  at  public  auction,  according 
to  the  act  in  such  case  made  and  provided.  And  as  the  attorney 
of  the  said  mortgagor  or  obligor  for  that  purpose  by  these  presents 
duly  authorized,  constituted  and  appointed,  to  make,  seal,  execute 
and  deliver  to  the  purchaser  or  purchasers  thereof,  a  good  and  suflB- 
cient  assignment,  transfer  or  other  conveyance  in  the  law,  for  the 
said  premises,  with  the  appurtenances ;  and  out  of  the  money  aris- 
ing from  such  sale,  to  retain  the  principal  and  interest  which  shall 
then  be  due  on  the  said  bond  or  obligation,  together  with  the  costs 
and  charges  of  advertisement  and  sale  of  the  said  premises,  render- 
ing the  overplus  of  the  purchase-money  (if  any  there  shall  be) 
unto  the  said  mortgagor  or  obligor,  his  legal  representatives  or  as- 
signs ;  which  sale,  so  to  be  made,  shall  forever  be  a  perpetual  bar^ 
both  in  law  and  equity,  against  the  said  mortgagor  or  obligor,  and 
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against  all  persons  claiming  or  to  claim  the  premises  or  any  part 
thereof,  by,  from  or  under  him  or  them,  or  any  of  them. 

2.  Mortgagor  to  keep  buildings  insured. — A  covenant  ^Hhat 
the  mortgagor  will  keep  the  buildings  on  the  said  premises  insured 
against  loss  by  fire,  for  the  benefit  of  the  mortgagee,*'  must  be ' 
construed  as  meaning  that  the  said  mortgagor  or  obligor  shall  and 
will  keep  the  buildings  erected  and  to  be  erected  upon  the  lands 
above  conveyed,  insured  against  loss  and  damage  by  fire,  by  in- 
surance, and  in  an  amount  approved  by  the  said  mortgagee  or 
obligee  and  his  assigns,  and  either  assign  the  policy  and  certifi- 
cates thereof  or  have  such  insurance  made  payable  to  the  said  mort- 
gagee or  obligee  or  his  assigns,  and  in  default  thereof  it  shall  be 
lawful  for  the  said  mortgagee  or  obligee  and  his  assigns  to  effect 
such  insurance,  and  the  premium  and  premiums  paid  for  effecting 
the  same  shall  be  a  lien  on  the  said  mortgaged  premises,  added  to 
the  amount  of  the  said  bond  or  obligation,  and  secured  by  these 
presents,  and  payable  on  demand,  with  legal  interest. 

3.  Mortgagor  to  pay  rent  and  charges  on  premises. — ^A  cove- 
nant that  the  mortgagor  "will  pay  the  rent  and  other  charges 
mentioned  in  and  made  payable  by  said  indenture  of  lease 
within  days  after  said  rent  or  charges  are  pay- 
able," must  be  construed  as  meaning  that  the  said  mortgagor  or 
obligor  and  his  legal  representatives  and  assigns,  will  pay  or  cause 
to  be  paid,  and  discharge  all  rent  and  rents  mentioned  in  and 
made  payable  by  the  indenture  of  lease  aforesaid,  and  also  all 
taxes,  assessments  or  other  charges  that  now  are  a  lien,  or  here- 
after shall  or  may  be  levied,  assessed  or  imposed  and  become  a 
lien  upon  the  premises  above  described  or  any  part  thereof;  and  in 

default  thereof,  for  the  space  of after  such 

taxes  or  assessments  or  • ....  • •  after  the  said  rent 

or  rents,  or  any  of  them  shall  have  become  due  and  payable  by 
the  terms  of  said  lease  or  by  law,  then  and  in  each  and  every 
«uch  case  lihe  said  mortgagee  or  obligee,  his  legal  representatives 
or  assigns  may,  at  option,  and  without  notice,  pay  such  rent  or 
rents,  taxes,  assessments  or  other  charges  and  expenses,  and  the 
amount  so  paid,  and  interest  thereon,  from  the  time  of  such  pay- 
ment, shall  forthwith  be  due  and  payable  from  the  said  mort- 
gagor or  obligor,  his  legal  representatives  or  assigns,  to  the  said 
mortgagee  or  obligee,  his  Iqgal  representatives  or  assigns,  and  shall 
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be  deemed  to  be  secured  bj  these  presents,  and  shall  be  *collecta- 
ble  in  the  same  manner,  and  at  the  same  time,  and  upon  the  same 
conditions  as  the  interest  then  next  maturing  upon  the  principal 
sum  hereinbefore  mentioned. 

4.  Agreement  that  whole  sum  shall  become  due. — The  words 
"And  it  is  hereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  said  mortgagee 
or  obligee  after  default  in  the  payment  of  any  instalment  of  prin- 
cipal or  after  default  in  the  payment  of  interest  for days, 

or  after  default  in  the  payment  of  any  rent  or  other  charge  made 

payable  by  said  indenture  of  lease  for days,  or  after 

default  in  the  payment  of  any  tax  or  assessment  for 

days  after  notice  and  demand,"  must  be  construed  as  meaning 
that  should  any  default  be  made  in  the  payment  of  any  instal- 
ment of  principal  or  any  part  thereof,  or  of  said  interest  or  any 
part  thereof,  or  of  any  rent  or  other  charge  made  payable  by  said 
indenture  or  lease,  on  any  day  whereon  the  same  is  made  payable, 
or  should  any  tax  or  assessment,  which  now  is  or  may  be  hereafter 
imposed  upon  the  premises  hereinafter  described,  become  due  and 
payable,  and  should  the  said  interest,  rent  or  other  charge  afore- 
said, remain  unpaid  and  in  arrear  for  the  space  of 

days,  or  such  tax  or  assessment  remain  unpaid  and  in  arrear  for 

days  after  written  notice  by  the  mortgagee  or  obligee, 

his  executors,  administrators  or  assigns,  that  such  tax  or  assess- 
ment is  unpaid,  and  demand  for  the  payment  thereof,  then  and 
from  thenceforth,  that  is  to  say,  after  the  lapse  of  either  one  of 
said  periods,  as  the  case  may  be,  the  aforesaid  principal  sum,  with 
all  arrearage  of  interest  thereon,  rent  and  other  charges  paid  by 
the  mortgagee  or  obligee,  shall,  at  the  option  of  the  said  mortgagee 
or  obligee,  his  executors,  administrators  or  assigns,  become  and 
be  due  and  payable  immediately  thereafter,  although  the  period 
above  limited  for  the  payment  thereof  may  not  then  have  expired, 
anything  thereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding. 
DerlTAtlont    Real  Property  Law,  §  235,  added  by  L.  1898,  ch.  338. 

I  272.  ConstrHotion   of   ^rant   of   appurtenanoes,    and   all   of  tbo 
rlsl^ts  and  estate  of  tke  mortgasor. 

In  any  mortgage  on  a  lease  of  real  property  the  words  "to- 
gether with  the  appurtenances  and  all  the  estate  and  rights  of  the 

♦  So  In  originaL 
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part of  the  first  part  of,  in  and  to  aaid  premises  under 

and  by  virtue  of  the  aforesaid  indenture  of  lease/'  must  be  con- 
strued as  meaning,  together  with  all  and  singular  the  edifices, 
buildings,  rights,  members,  privileges  and  appurtenances  thereunto 
belonging  or  in  anywise  appertaining ;  and  also  all  the  estate,  right, 
title,  interest,  term  of  years  yet  to  come  and  unexpired,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law  as  in 
equity,  of  the  said  mortgagor  or  obligor,  of,  in  and  to  the  said 
demised  premises,  and  every  part  and  parcel  thereof,  with  the  ,ap- 
purtenances ;  and  also  the  said  indenture  of  lease,  and  the  renewal 
therein  provided  for,  and  every  clause,  article  and  condition  therein 
expressed  and  contained. 
Derlrationi    Real  Property  Law,  §  236,  added  by  L.  1898,  ch.  338. 

(  273.  Wbat  form  of  mortKas®  on  lease  of  real  property. 

The  use  of  the  following  form  of  instrument  for  mortgages  on 
leases  of  real  property  is  lawful,  but  this  section  does  not  prevent 
or  invalidate  the  use  of  other  forms. 

SCHEDULE  D. 

MOBTOAOE   ON    LeASE    OF   ReAL   PbOPEBTY. 

This  indenture,  made  the day  of  , ,  in  the 

year  one  thousand  ....  hundred  and ,  between of 

(insert  residence)  of  the  first  part  and of  (insert  residence) 

of  the  second  part ;  whereas did,  by  a  certain  indenture  of 

lease,  bearing  date  the day  of ,  in  the  year 

•one  thousand  nine  hundred  and   ,  demise,  lease  and 

to  farm  let  unto   and  to   executors, 

administrators  and  assigns,  all  and  singular  the  premises  herein 
after  mentioned  and  described,  together  with  their  appurtenances ; 

to  have  and  to  hold  the  same  unto  the  said and  to 

executors,  administrators  and  assigns,  for  and  during  and  until 

the  full  end  and  term  of years,  from  the   

day  of    ,   one  thousand   nine  hundred   and    , 

fully  to  be  complete  and  ended,  yielding  and  paying  therefor  unto 

the  said and  to or  assigns,  the  yearly  rent  or 

sum  of 

And  whereas,  the  said  part  ....  of  the  first  part  justly  in- 
debted to  the  said  part  ....  of  the  second  part,  in  the  sum  of 
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lawful  money  of  the  United  States  of  America,  seemed  to 

be  paid  bj certain  bond  or  obligation,  bearing  even 

date  herewith,  conditioned  for  the  payment  of  the  said  sum  of 

on  the day  of ,  nineteen  hundred 

and    and  the  interest  thereon  to  be  computed  from 

at  the  rate  of per  centum  per  annum  and  to 

be  paid 

It  being  thereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  the  mortgagee  or 
obligee  after  default  in  the  payment  of  interest,  taxes  or  assess- 
ments or  rents  as  hereinafter  provided. 

Now  this  indenture  witnesseth  that  the  said  part  •  •  •  •  of  the  first 
part,  for  the  better  securing  the  payment  of  the  said  sum  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
with  interest  thereon,  and  also  for  and  in  consideration  of  the  sum 
of  one  dollar,  paid  by  the  said  part  • . . .  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  doth  grant  and  release, 
assign,  transfer  apd  set  over  unto  said  part  ....  of  the  second  part, 
and  to  his  heirs  (or  successors)  and  assigns  forever. 

(Description.) 

Together  with  the  appurtenances  and  all  the  estate  and  rights 
of  the  part  ....  of  the  first  part  of,  in  and  to  said  premises  under 
and  by  virtue  of  the  aforesaid  indenture  of  lease. 

To  have  and  hold  the  said  indenture  of  lease  and  renewal,  and 
the  above  granted  premises,  unto  the  said  part  « •  •  •  of  the  second 
part,  his  heirs  and  assigns,  for  and  during  all  the  rest,  residue  and 
remainder  of  the  said  term  of  years  yet  to  come  and  unexpired, 
in  said  indenture  of  lease  and  in  the  renewals  therein  provided 
for;  subject,  nevertheless,  to  the  rents,  covenants,  conditions  and 
provisions  in  the  said  indenture  of  lease  mentioned. 

Provided  always  that  if  the  said  part  ...  .of  the  first  part  shall 
pay  unto  the  said  part  ....  of  the  second  part,  the  said  sum  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  at  the  time  and  in  the  manner  mentioned 
in  the  said  condition,  that  then  these  presents  and  the  estate  hereby 
granted,  shall  cease,  determine  and  be  void. 

And  the  said  part. ...  of  the  first  part  covenant. .  with  the 
said  part. ...  of  the  second  part  as  follows: 
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First  That  the  part. ...  of  the  first  part  will  pay  the  indebted* 
negs  as  hereinbefore  provided. 

And  if  default  shall  be  made  in  the  payment  of  any  part  thereof 
the  said  part. ...  of  the  second  part  shall  have  power  to  sell  the 
premises  therein  described  according  to  law. 

Second.  That  the  said  premises  now  are  free  and  clear  of  all 

incumbrances  whati^oever,  and  that ha . .  •  good 

right  and  lawful  authority  to  convey  the  same  in  manner  and 
form  hereby  conveyed. 

Third.  That  the  part. . .  of  the  first  part  will  keep  the  buildings 
on  the  said  premises  insured  against  loss  by  fire,  for  the  benefit  of 
the  mortgagee. 

Fourth.  That  the  part  ...  of  the  first  part  will  pay  the  rents  and 
other  charges  mentioned  in  and  made  payable  by  said  indenture 

of  lease  within days  after  said  rent  or  charges  are 

payable. 

Fifth.  And  it  is  hereby  expressly  agreed  that  the  whole  of  the 
said  principal  sum  shall  become  due  at  the  option  of  the  said 
mortgagee  or  obligee  after  default  in  the  payment  of  any  instal- 
ment of  principal^  or  after  default  in  the  payment  of  interest  for 

days,  or  after  default  in  the  payment  of  any  rent  or 

other  charge  made  payable  by  said  indenture  of  lease  for 

days,  or  after  default  in  the  payment  of  any  tax  or  assessment 
for days  after  notice  and  demand. 

In  witness  whereof,  the  said  part. ...  of  the  first  part  to  these 

presents  ha. .  •  hereunto  set hand. .  and  seal.  •  the  day  and 

year  first  above  written. 
Sealed  and  delivered 

in  the  presence  of 

DerlTAtlont    Real  Property  Law,  |  237,  added  by  L.  189S,  ch.  888. 

(  274.  Transfers  and  mortsages  of  interest  in  deeedents*  estates* 

Every  conveyance,  assignment,  or  other  transfer  of,  and  every 
mortgage  or  other  charge  upon  the  interest,  or  any  part  thereof, 
of  any  person  in  the  estate  of  a  decedent  which  is  situated  within 
this  state,  shall  be  in  writing,  and  shall  be  acknowledged  or  proved 
in  the  manner  required  to  entitle  conveyances  of  real  property  to  be 
recorded.  Any  such  instrument  may  also  be  recorded  as  herein- 
after provided ;  and  if  not  so  recorded,  it  is  void  against  any  sub- 
sequent purchaser  or  mortgagee  of  the  same  interest  or  any  part 
thereof,  in  good  faith  and  for  a  valuable  consideration,  whose  con* 
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veyanoe  or  mortgage  is  first  duly  recorded.  If  such  interest  is 
entirely  in  the  real  property  of  a  decedent,  the  conveyance  or 
mortgage  shall  be  recorded  in  the  oflBce  of  the  clerk  of  the  county 
"where  such  real  property  is  situated.  If  such  interest  is  in  both 
the  personal  and  the  real  property  of  a  decedent,  the  conveyance  or 
mortgage  shall  be  recorded  in  the  office  of  the  surrogate  issuing 
letters  testamentary  or  letters  of  administration  upon  the  said 
decedent's  estate,  or  if  no  such  letters  have  been  issued,  then  in  the 
office  of  the  surrogate  having  jurisdiction  to  issue  the  same,  and 
also  in  the  office  of  the  said  county  clerk.  Such  a  conveyance  or 
mortgage  when  so  recorded,  shall  be  indexed  imder  the  name  of 
the  decedent,  in  a  book  to  be  kept  for  that  purpose  by  each  record- 
ing officer.  The  person  presenting  any  such  instrument  for  record 
shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of  ten  cents 
for  each  folio. 
I>eriyatloiit    L.  1904,  oh.  692,  §  1,  as  am^ided  by  L.  1908,  oh.  173,  S  1- 

§  275.  AMisBBtent  of  mortcase  requlrecl  in  li«m  of  eertUleata  of 
disokars^* 

Whenever  a  mortgage  upon  real  property  shall  be  due  and 
payable  the  mortgagee  or  the  owner  and  holder  of  the  mortgage 
shall  execute  and  deliver  to  any  person  or  persons,  or  corpora- 
tion, named  by  the  owner  of  the  land  upon  which  the  same  is  a 
lien,  an  assignment  of  the  mortgage  duly  executed  which  may 
by  its  terms  be  without  recourse  to  the  assignor  in  any  event 
and  discharge  such  assignor  from  any  liability  thereunder  to  the 
assignee;  provided  a  demand  has  been  made  of  the  holder  of  the 
mortgage  by  the  owner  of  the  land  upon  which  the  same  is  a  lien 
for  such  assignment  in  lieu  of  a  certificate  of  discharge  of  the 
same,  and  the  full  amount  of  principal  and  interest  due  on  the 
mortgage  and  the  usual  fee  for  drawing  the  assignment  is  ten- 
dered or  paid.  But  nothing  in  this  section  contained  shall  require 
such  execution  and  delivery  of  an  assignment  of  the  mortgage 
in  lieu  of  a  certificate  of  discharge  where  the  owner  and  holder 
of  the  mortgage  so  due  and  payable  also  holds  or  has  a  junior  or 
subsequent  mortgage  or  other  lien  on  the  same  property.  (Added 
by  L.  1916,  ch.  493,  in  eflfect  May  3, 1915.) 
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§    275»  ApportionmeiLt   of   rents,    an&iiitiefl»    dlvideads    and    other 
paynionts* 

All  rents  reserved  on  any  lease  and  all  annuities,  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  nnder  any  instrument  shall  be  appor- 
tioned so  that  on  the  death  of  any  person  interested  in  such  rents, 
annuities,  dividends  or  other  such  payments,  or  in  the  estate  or 
fund  from  or  in  respect  to  which  the  same  issues  or  is  derived, 
or  on  the  determination  or  transfer  by  any  other  means  of  the 
interest  of  any  such  person,  he,  or  his  executors,  administrators  or 
assigns,  and  the  person  who  thereupon  becomes  entitled  to  such 
rents,  annuities,  dividends  or  other  payments  or  the  estate  or  fund 
from  or  in  respect  of  which  the  same  issues  or  is  derived,  shall 
each  be  entitled  to  a  proportion  of  such  rents,  annuities,  dividends 
and  other  payments,  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof 
to  the  time  of  such  determination  or  transfer  as  the  case  may  be, 
including  the  day  of  such  death  or  of  such  determination  or 
transfer,  after  making  allowance  and  deductions  on  account  of 
charges  on  such  rents,  annuities,  dividends  and  other  payments. 
If  any  such  payment  become  due  or  be  collected  after  such  de- 
termination or  transfer  every  such  person  or  his  executors,  admin- 
istrators or  assigns  shall  have  the  same  remedies  at  law  and  ill 
equity  for  recovering  such  apportioned  parts  of  such  rents,  an- 
nuities, dividends  and  other  payments,  when  the  entire  amount 
of  which  such  apportioned  parts  form  part,  becomes  due  and  pay- 
able and  not  before,  as  he  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  annuities,  dividends  and  other 
payments,  if  entitled  thereto;  but  the  persons  liable  to  pay  rents 
reserved  by  any  lease  or  demise,  or  the  real  property  comprised 
therein  shall  not  be  resorted  to  for  such  apportioned  parts,  but  the 
entire  rents  of  which  such  apportioned  parts  form  part,  must 
be  collected  and  recovered  by  the  person  or  persons  who,  but  for 
this  section,  would  have  been  entitled  to  the  entire  rents ;  and  such 
portions  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  ihe  same  under  this  section.  If  any  such  pay- 
ment shall  have  been  collected  before  such  determination  or  trans* 
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f er,  then  the  amount  apportionable  as  herein  provided  shall  be  paid 
or  allowed  immediately,  to  the  person  entitled  thereto,  and  may  be 
recovered  from  the  person  who  shall  have  collected  the  same. 
This  section  shall  not  apply  to  any  case  in  which  it  shall  bo 
expressly  stipulated  that  no  apportionment  be  made,  or  to  any 
sums  made  payable  in  policies  of  insurance  of  any  description 
or  under  annuity  contracts  issued  by  life  insurance  compames. 
(Added  by  L.  1916,  ch.  313,  in  effect  April  25,  1916.) 
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ARTICLE  9. 
RECORDINa  INSTRUMENTS  AFFECTING  REAL  PROPERTY. 

Sbotion  290.  Definitions;  effect  of  article. 

291.  Recording  of  conveyance. 

292.  By  whom  conyeyances  must  be  acknowledged  or  proyed, 
298.  IQecording   of   conveyances   heretofore   acknowledged   or 

proved. 
294.  Recording  executory  contracts  find  powers  of  attorney. 
296.  Recording  of  letters  patent. 

296.  Recording  copies  of  instruments  which  are  in  secretary  of 

state's  office. 

297.  Certified  copies  may  be  recorded. 

298.  Acknowledgments  and  proofs  within  the  state. 

299.  Acknowledgments  and  proofs  in  other  states. 

300.  Acknowledgments  and  proofB  elsewhere. 

301.  Acknowledgments  and  proofs  in  foreign  countries. 

302.  Acknowledgments  and  proofs  by  married  women. 

303.  Requisites  of  acknowledgments. 

804.  Proof  by  subscribing  witness. 

305.  Comi)elling  witnesses  to  testify. 

306.  Certificate  of  acknowledgment  or  proof. 

307.  When  certificate  to  state  time  and  place. 

308.  When  certificate  must  be  under  seal. 

309.  Acknowledgment  by  corporation  and  form  of  certificate. 

310.  When  county  clerk's  authentication  necessary. 

311.  When  other  authentication  necessary. 

312.  Contents  of  certificate  of  authentication. 

313.  Recording  of  conveyances  acknowledged  or  proved  without 

the  state,  when  parties  and  certifying  officer  are  dead. 

314.  Proof  when  witnesses  are  dead. 

315.  Recording  books. 

316.  Indexes. 

317.  Order  of  recording. 

318.  Certificate  to  be  recorded. 

319.  Time  of  recording. 

320.  Certain  deeds  deemed  mortgages. 

321.  Recording  discharge  of  mortgage. 

322.  Recording  discharge  of  mortgage  in  counties  embraced  in 

cities  of  the  first  class. 

323.  Recording  discharge  of  mortgage  in  coimties  embraced  in 

cities  of  first  class  where  property  lies  in  more  than  one 
of  such  counties. 
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fiBOfioir  324,  l^ect  of  feeordiBg  assigiiiiieni  of  mortgage. 

325.  Recording  of  conveyances  made  by  treasurer  of  Oonneeticut. 

32G.  Revocation  to  be  recorded. 

927.  Penalty  for  using  k>Rg  forma  of  covenants. 

328.  Certain  acts  not  affected. 

929.  Actions  to  have  certain  instrmnents  cancded  of  record. 

830.  Qffiotrs  gmlty  of  malieatanee  Uable  for  damages. 

331.  Laws  and  decrees  of  foreign  countries  appointing  agents  and 

attorneys  and  recording  of  the  Mone. 
832.  The  record  of  certain  conveyances  Talidated. 

333.  Execution  of  certificates  of  payment  and  discharge  of  mort- 

gages. 
933.  When  conveyances  of  real  property  not  to  be  recorded. 

334.  Maps  to  be  filed;  penalty  for  nonfiling. 

335.  Filing  of  maps  in  Suffolk  county;  penalty  for  nonfiling. 

t  MOi  BeAaitioM;  atfeet  •!  a^tlele. 

1.  The  term  "  real  property/'  as  used  in  this  article^  indudeci 
landsy  tenements  and  hereditaments  and  chattels  real^  except  a  lease 
for  a  term  not  exceeding  three  yeara. 

2.  The  term  "  purchaser ''  includes  every  person  to  whom  any 
estate  or  interest- in  real  property  is  conveyed  for  a  valuable  con- 
sideration,  and  every  assignee  of  a  mortgage,  lease  or  other  con- 
ditional estate. 

8.  The  term  "  conveyance  '*  includes  every  written  instrument^ 
*by  whic^  any  estate  or  interest  in  real  property  is  created,  trans-^ 
ferred,  mortgaged  or  assigned,  or  by  which  the  title  to  any  real 
property  may  be  affected,  including  an  instrument  in  execution  of 
a  power,  although  the  power  be  one  of  revocation  only,  and  an  in- 
strument postponing  or  subordinating  a  mortgage  lien;  except  a 
will,  a  lease  for  a  term  not  exceeding  three  years,  an  exeeiitory 
contract  for  the  sale  or  purchase  of  lands,  and  an  instrument  con^ 
taining  a  power  to  convey  real  property  as  the  agent  or  attomejf 
for  the  owner  of  such  property. 

4.  The  term  "  recording  officer  "  means  the  county  clerk  of  the 
county,  except  in  the  counties  of  New  York,  Kings  or  Westchester, 
where  it  means  the  register  of  the  county. 

6.  This  article  does  not  apply  to  leases  for  life  or  lives,  or  foi: 
years,  heretofore  made,  of  lands  in  either  of  the  counties  of  Albany, 
Ulster,  Sullivan,  Herkin^r,  Dutchess,  Columbia,  Delaware  or 
Schenectady. 

DeriTAtiont    Real  Property  Law,  f  240,  as  amendsd  by  L.  1005^  oh.  440, 
f  *• 
I  291.  Reeordiac  of  eoATejAmoea. 

A  conveyance  of  real  property,  within  the  state,  on  being  duly 
acteowledged  by  the  person  executing  the  same,  or  proved  ad 
required  by  this  chapter,  and  such  acknowledgment  or  proof  duly 
certified  when  required  by  this  chapter,  may  be  recorded  in  the 
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oflSce  of  the  clerk  of  the  county  where  such  real  property  is  situated, 
and  such  county  clerk  shall,  upon  the  request  of  any  party,  oa 
tender  of  the  lawful  fees  therefor,  record  the  same  in  his  said 
oflSce.  Every  such  conveyance  not  so  recorded  is  void  as  against 
any  subsequent  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, from  the  same  vendor,  his  heirs  or  devisees,  of  the  same 
real  property  or  any  portion  thereof,  whose  conveyance  is  first  duly 
recorded. 

DerlTAtlont    Real  Property  Law,  f  241 ;  L.  1896,  ch.  672,  f  2,  pt.  incor- 
porated. 

I  292.  By  wkoni  eoATeylu&oe  must  be  aoknowledsod  or  proTed. 

Except  as  otherwise  provided  by  this  article,  such  acknowledg- 
ment can  be  made  only  by  the  person  who  executed  the  conveyance,, 
and  such  proof  can  be  made  only  by  some  other  person,  who  was  a 
witness  of  its  execution,  and  at  the  same  time  subscribed  his  name 
to  the  conveyance  as  a  witness. 
DerlTmtlom    Real  Property  Law,  f  242.  . 

(  293*  Reoordins     of     ooaToyanoes     kevetof  ore     aolmowledsed     or 
proTed. 

A  conveyance  of  real  property,  within  the  state,  heretofore 
executed,  and  heretofore  acknowledged  or  proved,  and  certified, 
60  as  to  be  entitled  to  be  read  in  evidence,  or  recorded,  under  the 
laws  in  force  at  the  time  when  so  acknowledged  or  proved,  but 
which  has  not  been  recorded  is  entitled  to  be  read  in  evidence,  and 
recorded  in  the  same  manner,  and  with  the  like  effect,  as  if  this 
chapter  had  not  been  passed.  If  heretofore  executed,  but  not 
proved  or  acknowledged,  it  may  be  proved  or  acknowledged  in  the 
same  manner  as  conveyances  hereafter  executed  and  with  like  effect. 

Derivation  t    Real  Property  Law,  f  243.  « 

I  294.  Reeordiac  ezeontory  eontraeta  and  powers  of  attorney. 

An  executory  contract  for  the  sale  or  purchase  of  real  property, 
or  an  instrument  containing  a  power  to  convey  real  property,  as 
the  agent  or  attorney  for  the  owner  of  the  property,  acknowledged 
or  proved,  and  certified,  in  the  manner  to  ehtitle  a  conveyance  to  be 
recorded,  may  be  recorded  by  the  recording  officer  of  any  county  in 
which  any  of  the  real  property  to  which  it  relates  is  situated. 

DerlTatlont    Real  Property  Law,  f  244. 

4  295.  Reeordlmc  of  letters  patent* 

Letters' patent,  issued  under  the  great  seal  of  the  state,  granting 
Teal  property,  may  be  recorded  in  the  county  where  such  property 
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is  sitnatedy  in  the  same  maimer  and  with  like  effect^  as  a  conveyance 
<luly  acknowledged  or  proved  and  certified  so  as  to  entitle  it  to  be 
recorded. 
DerlTmtiont    Real  Property  Law,  f  245. 

(  296.  Reeordiac  copies  of  lastrmstenta  irhlok  mre  in  soorotary  of 
state's  ofllee. 

A  copy  of  an  instrument  affecting  real  property,  within  the  state, 

recorded  or  filed  in  the  office  of  the  secretary  of  state,  certified  in 

the  manner  required  to  entitle  the  same  to  be  read  in  evidence, 

may  be  recorded  with  such  certificate  in  the  office  of  any  recording 

officer  of  the  state. 

DerlTmtloni    Real  Property  Law,  |  246. 
§  297.   Certified  eopies  laay  be  recorded. 

A  copy  of  a  record,  or  of  any  recorded  instrument,  certified  or 

authenticated  so  as  to  be  entitled  to  be  read  in  evidence,  may  be 

again  recorded  in  any  office  where  the  original  would  be  entitled 

to  be  recorded.    Such  record  has  the  same  effect  as  if  the  original 

were  recorded.     A  copy  of  a  conveyance  or  mortgage  affecting 

separate  parcels  of  real  property  situated  in  different  counties,  or 

of  the  record  of  such  conveyance  or  mortgage  in  one  of  such 

-counties,  certified  or  authenticated  so  as  to  be  entitled  to  be  read  in 

evidence,  may  be  recorded  in  any  county  in  which  any  such  parcel 

is  situated,  with  the  same  effect  as  if  the  original  instrument 

authenticated  as  required  by  section  three  hundred  and  ten  of  this 

-chapter  were  so  recorded. 

Deriyatloni    Real  Property  Law,  §  247, 

§  208.  Aeknowledsmeats  aad  proofs  "witldn  tlio  stato. 

The  acknowledgment  or  proof  of  a  conveyance  of  real  property 

within  the  state  may  be  made  at  any  place  within  the  state,  before 

a  justice  of  the  supreme  court;  or  within  the  district  wherein 

fluch  officer  is  authorized  to  perform  official  duties,  before  a  judge, 

clerk,  deputy  clerk,  or  special  deputy  clerk  of  a  court,  a  notary 

public,  an  official  examiner  of  title,  or  the  mayor  or  recorder  of  a 

city,  a  justice  of  the  peace,  surrogate,  special  surrc^te,  special 

county  judge,  or  commissioner  of  deeds,   except  that  such  an 

acknowledgment  or  proof  of  a  conveyance  may  be  taken  by  a 

justice  of  the  peace  anywhere  within  the  county  containing  the 

town  or  city  in  which  he  is  authorized  to  perform  official  duties. 

(Amended  by  L.  1915,  ch.  190;  L.  1920,  ch.  885,  in  effect  April 

28,  1920.) 
Derivation:    Real  Property  Law,  {  248. 

{  899.  Acknowledgments  and  proofs  in  other  states. 

The  acknowledgment  or  proof  of  a  conveyance  of  real  property, 
within  the  state,  may  be  made  without  the  state,  but  within  the 
TTnited  States,  before  any  of  the  following  officers  acting  within  his 
jurisdiction,  or  of  the  court  to  which  he  belongs: 
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1.  A  judge  of  the  supreme  court,  of  the  circuit  court  of  appeela^ 
of  the  circuit  court,  or  of  the  district  court  of  the  United  States. 

2.  A  judge  of  the  supreme,  superior,  or  circuit  court  of  a  state. 

3.  A  mayor  of  a  city. 

4.  A  commissioner  appointed  for  the  purpose  by  the  governor  of 
the  fitata 

5.  Any  officer  of  the  state  or  territory  in  which  the  acknowledg- 
ment is  taken  authorized  by  the  laws  tibereof  to  take  the  acknowl* 
edgment  or  proof  of  deeds  to  be  recorded  therein. 

6.  Any  officer  of  the  District  of  Columbia  authorized  by  the 

laws  of  Uie  United  States  to  take  the  acknowledgment  or  proof  of 

deeds  to  be  recorded  in  said  district 

BeriTation:  Real  Property  Law,  §  249,  as  amended  by  L.  1908,  eh.  419^, 
e  1,  and  L.  1908,  ch.  61,   §§  1,  2. 

§  300.  Acknowledgments  and  proofs  dse^eze. 

If  the  party  or  parties  executing  suck  conveyance  shall  be  or 
reside  in  any  place  over  which  the  United  States  of  America  at 
the  time  has  or  exercises  sovereignty,  control,  or  a  protectorate,  or 
in  case  the  party  or  parties  executing  such  conveyance  shall  be 
certified  by  the  officer  taking  the  acknowledgment  or  proof  to  be 
enlisted  or  commissioned  in  the  military  or  naval  forces  of  the 
United  States  of  America,  either  within  or  without  the  United 
States,  the  same  may  be  acknowledged  or  proved  before: 

1.  A  judge  or  clerk  of  a  court  of  record  thereof,  acting  within 
his  jurisdiction; 

2*  A  mayor  or  other  chief  officer  of  a  city,  acting  in  such  city ; 

3.  A  commissioner  appointed  for  the  purpose  by  the  governor 
of  this  state  and  acting  within  his  jurisdiction ; 

4.  An  officer  of  the  United  States  r^ular  army  or  volunteer 
service  or  national  army,  or  United  States  national  guard  or 
United  States  marine  corps,  of  the  rank  of  captain  or  higher,  or 
an  officer  of  the  United  States  navy  or  United  States  naval  avia- 
tion corps,  of  the  rank  of  lieutenant  or  higher. 

The  certificate  of  an  acknowledgment  taken  before  any  of  the 
officers  mentioned  in  subdivision  one,  two  or  three  of  this  section, 
shall  have  attached  thereto  the  seal  of  the  court  or  officer  if  he 
have  a  seal,  and  if  such  officer  have  no  seal,  then  a  statement  to 
that  effect  The  certificate  of  an  acknowledgment  taken  before 
an  officer  mentioned  in  subdivision  four  of  this  section,  shall  state 
his  rank)  the  name  of  the  city,  or  other  political  division,  or 
country  or  place  where  taken,  and  that  tiie  party  or  parties 
executing  such  conveyance  are  enlisted  or  commissioned  and 
engaged  in  military  or  naval  duties.  The  fact  that  the  officer 
before  whom  such  acknowledgment  was  taken,  was  duly  commis- 
sioned and  acting  as  such  at  the  time  when  such  acknowledgment 
was  taken  shall  be  certified  by  the  secretary  of  war  or  the  secre- 
tary of  the  navy,  as  the  case  may  be,  of  the  United  States,  or  by 
the  officer  in  the  war  department  or  the  navy  department  having 
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charge  of  the  record  of  commissions  of  officers  in  such  respective 
departments.  (Amended  by  L.  1918,  ch.  116,  in  effect  April  3, 
1918.) 

D«nT«tto&i  Real  Property  Law,  f  249a,  added  by  L.  1901,  ck.  84,  |  1,  and 
amaaded  by  L.  1906,  cb.  398,  S  1. 

(  901.  Aeknowledsmemta  amd  proofs  Im  foreisM  oonatriea* 

The  acknowledgment,  or  proof,  of  a  conveyance  of  real  property^ 
sitnated  within  this  state,  may  be  made  without  the  United  States 
before  any  of  the  following  officers : 

1.  An  ambassador,  a  minister  plenipotentiary,  a  minister  ex- 
traordinary, a  minister  resident,,  or  a  charge  d'affaires  of  the 
United  States,  accredited  to  the  country,  in  which  the  acknowl- 
edgment or  proof  is  taken,  and  residing  therein. 

2.  A  consul-general,  a  vice-consul-general,  a  deputy-consul- 
general,  a  consul,  a  vice-consul,  a  deputy-consul,  a  consular  agent, 
a  vice-consular  agent,  a  commercial  agent,  or  a  vice-commercial 
agent  of  the  United  States,  if  residing  within  the  country  to  which 
be  is  appointed,  or  a  secretary  of  legation  at  the  post,  port,  ]dacc^ 
or  within  the  limits  of  his  legation. 

3.  A  commissioner  appointed  for  the  purpose  by  the  governor, 
and  acting  within  his  own  jurisdiction. 

4.  A  person  specially  authorized  for  that  purpose  by  a  com- 
mission, under  the  seal  of  the  supreme  court  of  this  state,  issued 
to  a  reputable  person  residing  in,  or  going  to,  the  country  where 
the  acknowledgment  or  proof  is  to  be  taken. 

5.  If  within  the  Dominion  of  Canada,  it  may  also  be  made 
before  any  judge  of  a  court  of  record;  or  before  any  officer  of  a 
province  or  territory  of  such  Dominion  authorized  by  the  laws  of 
such  province  or  Dominion  to  take  the  acknowledgment  or  proof 
of  deeds  to  be  recorded  therein. 

6.  If  within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  the  dominions  thereunto  belonging,  it  may  also  be  made  before 
the  mayor,  the  provost  or  other  chief  magistrate  of  a  city  or  town, 
therein,  under  his  hand  and  the  seal  of  such  city  or  town. 

7.  All  acts  of  ambassadors,  ministers  plenipotentiary,  ministers 
extraordinary,  ministers  resident,  charges  d'affaires  and  secretaries 
of  legation,  in  taking  the  acknowledgment  of  proof  of  a  convey- 
ance of  real  property  situated  within  this  state,  performed  before 
April  twenty-ninth,  nineteen  hundred  and  four,  are  hereby  con- 
firmed, provided  that  the  certificate  of  acknowledgment  or  proof 
is  in  the  form  required  by  the  laws  of  this  state. 

94 
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8.  If  within  the  states  comprising  the  empire  of  Germany  or  within 
the  kingdom  of  Italy,  it  may  also  be  made  before  a  judge  of  a  court 
of  record  under  the  seal  of  such  court,  or  before  a  notary  public  imder 
the  seal  of  his  oflBce  and  the  seal  of  the  city  or  town  in  which  the 
notary  resides. 

9.  If  within  the  empire  of  Austria,  kingdom  of  Hungary  and 
kingdoms,  states,  territories  and  provinces  comprising  the  monarchy 
of  Austria-Hungary,  it  may  also  be  made  before  a  judge  or  clerk  of  a 
court  of  record  under  the  seal  of  such  court  or  before  an  imperial 
royal  notary  or  royal  notary  imder  the  seal  of  his  offices  and  the  seal 
of  the  city  or  town  in  which  such  notary  resides. 

10.  If  within  the  kingdom  of  Norway,  Sweden  or  Denmark  or  if 
within  any  of  their  kingdoms,  states,  colonies,  dependencies,  terri- 
tories, provinces,  political  subdivisions  or  dominions  thereunto  belong* 
ing,  including  Greenland  and  Iceland,  it  may  be  made  before  a  judge 
or  a  clerk  of  a  court  of  record  therein  under  his  hand  and  the  seal  of 
such  court,  or  before  the  mayor  or  other  chief  magistrate  of  a  city  or 
town  therein  under  his  hand  and  the  seal  of  such  city  or  town,  or 
before  a  notary  public  therein  under  his  hand  and  the  seal  of  his 
office  and  the  seal  of  tiie  city  or  town  in  which  the  notary  resides,  or 
hefore  a  sheriflE  therein,  imder  his  hand  and  the  seal  of  the  city  or 
town  in  which  the  sheriff  resides,  or  before  a  consul-general,  a  vice- 
consul-general,  a  deputy-consul-general,  a  consul,  a  vice-consul,  a 
deputy-consul,  a  consular  agent,  a  vice-consular  agent,  a  commercial 
agent  or  a  vice-commercial  agent,  of  either  Norway,  Sweden  or  Den- 
mark accredited  to  the  place  in  which  the  acknowledgment  or  proof 
is  taken,  and  residing  therein  if  under  the  hand  and  seal  of  his  office 
or  the  seal  of  the  consulate  or  legation  to  which  he  is  attached. 
(Amended  by  L.  1912,  ch.  70;  L,  1915,  ch.  28;  L.  1916,  ch.  395, 

in  effect  May  2,  1916.) 

BeriTatloni  Real  Property  Law,  §  250,  as  amended  by  L.  1901,  cli.  611, 
§  1;  Bubds.  2  and  7  as  amended  by  L.  1004,  ch.  528,  §§  1,  2;  ftubd.  6  as 
amended  by  L.  1908,  cb.  61,  §  3;  subd.  6,  as  amended  by  L.  1903,  ch.  98, 
I  1;  subd.  8,  as  added  by  L.  1904,  ch.  690,  §  1. 

§  302.  AokaowledsA^ttts  and  proofs  hj  starried  woaton* 

The  acknowledgment  or  proof  of  a  conveyance  of  real  property, 
within  the  state,  or  of  any  other  written  instrument,  may  be  made  by 
a  married  woman  the  same  as  if  unmarried. 

DerivmUoni     Real  Property  Law,  §  251. 

§  303*  Boqvisltas  of  aeknowledcmonti. 

An  acknowledgment  must  not  be  taken  by  any  officer  unless  he 
knows  or  has  satisfactory  evidence,  that  the  person  making  it  is  the 
person  described  in  and  who  executed  such  instrument. 

Derivation:     Real  Property  Law,  §  252. 

§  304.  Proof  by  raliserilikic  witneM* 

When  the  execution  of  a  conveyance  is  proved  by  a  subscribing 
witness,  such  witness  must  state  his  own  place  of  residence,  and  that 
he  knew  the  person  described  in  and  who  executed  the  conveyance. 
The  proof  must  not  be  taken  unless  the  officer  is  personally  acquainted 
with  such  witness,  or  has  satisfactory  evidence  that  he  is  the  same 
person,  who  was  a  subscribing  witness  to  the  conveyance. 

DeriTiitloni     Real  Property  Law,  §  253. 
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§  305.  Compellins  ivitneMes  to  iMttfy. 

On  the  applicatioa  of  a  grantee  in  a  conveyance,  his  heir  or  per- 
sonal  representative,  or  a  person  claiming  under  either  of  tliem, 
verified  by  the  oath  of  the  applicant,  stating  that  a  witness  to  the 
conveyance,  residing  in  the  county  where  the  application  is  made, 
refuses  to  appear  and  testify  concerning  its  execution,  and  that  such 
conveyance  can  not  be  proved  without  his  testimony,  any  officer  au- 
thorized to  take,  within  the  state,  acknowledgment  or  proof  of  con- 
veyance of  real  property  may  issue  a  subpoena,  requiring  such  witness 
to  attend  and  testify  before  him  concerning  the  execution  of  the  con- 
veyance. A  person  who,  on  being  duly  served  with  such  a  subpoena, 
without  reasonable  cause  refuses  or  neglecta  to  attend  or  refuses  to 
answer  under  oath  concerning  the  execution  of  such  conveyance,  for- 
feits to  the  person  injured  one  hundred  dollars;  and  may  also  be 
committed  to  prison  by  the  officer  who  issued  the  subpoena,  there  to 
remain  without  bail  and  without  the  liberties  of  the  jail,  until  he 
answers  under  oath  as  required  by  this  section. 
BerivmUon:     Real  Property  Law,  §  254. 

§  306.  CertilLoate  of  ooknowledsBtent  or  pvoof. 

An  officer  taking  the  acknowledgment  or  proof  of  a  conveyance  must 
indorse  thereupon  or  attach  thereto,  a  certificate,  signed  by  himself, 
stating  all  the  matters  required  to  be  done,  known,  or  proved  on  the 
taking  of  such  acknowledgment  or  proof;  together  with  the  name  and 
substance  of  the  testimony  of  each  witness  examined  before  him,  and 
if  a  subscribing  witness,  his  place  of  residence. 

Any  conveyance  which  has  heretofore  been  recorded,  or  which  may 
hereafter  be  recorded,  shall  be  deemed  to  have  been  duly  acknowledged 
or  proved  and  properly  authenticated,  when  tliirty  years  have  elapsed 
cince  such  recording;  saving,  however,  the  rights  of  every  purchaser 
in  good  faith  and  for  a  valuable  consideration  deriving  title  from  the 
same  vendor  or  grantor,  his  heirs  or  devisees,  to  the  same  property 
or  any  portion  thereof,  whose  conveyance  shall  have  been  duly  recorded 
before  the  said  period  of  thirty  years  shall  have  elapsed,  or  before 
September  first,  nineteen  hundred  and  five. 

]>eriyatloni    Real  Property  Law,  §  255,  as  amendied  by  L.  1905,  ch.  450,  §  1. 

§  307.  WHen  eerttfloate  to  state  time  and  plaee. 

When  the  acknowledgment  or  proof  is  taken  by  a  commissioner, 
appointed  by  the  governor,  for  a  city  or  county  within  the  United 
States,  and  without  the  state,  the  certificate  must  also  state  the  day 
on  which,  and  the  town  and  coimty  or  the  city  in  which  the  same 
was  taken. 

D«rlT»tion:     Real  Property  Law,  §  256. 
§  308.  Wlion  eertiiloate  must  be  under  seaL 

When  a  certificate  of  acknowledgment  or  proof  is  made  by  a 
commissioner  appointed  by  the  governor,  or  bv  the  mayor  or 
other  chief  magistrate  of  a  city  or  town  without  the  TTnited 
States,  or  by  an  ambassador,  a  minister,  a  charg6  d^afifaires,  a 
consul-general,  a  vice-consul-general,  a  deputy-consul-general,  a 
consul,  a  vice-consul  or  a  deputy-consul,  a  consular  or  a  vice- 
consular  agent,  a  commercial  or  a  vice-commercial    agent,    or   a 
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secretary  of  legation,  of  the  United  States,  it  must  be  under  his 
seal  of  office,  or  the  seal  of  the  consulate  or  l^ation  to  which  he  is 
attached. 

All  acknowledgments  or  proofs  of  deeds,  mortgages  or  other  in- 
struments relating  to  real  property,  the  certificate  of  which  were 
made  in  the  form  required  \y  the  laws  of  this  state,  by  a  consul- 
general,  a  vice-consul-general,  a  deputy-consul-general,  a  consul,  a 
vice-consul,  a  deputy-consul,  a  consular  agent,  a  vice-consular  agent, 
a  commercial  agent,  a  vice-commercial  agent,  or  a  secretary  of  le- 
gation of  the  United  States  prior  to  April  twenty-ninth,  nineteen 
hundred  and  four,  are  confirmed,  but  nothing  herein  contained 
shall  affect  any  action  or  proceeding  now  pending  in  any  court. 

DeH^Atiomt  Real  Property  Law,  S  257,  as  amended  by  L.  1904,  ch.  628, 
§    3. 

ft  309*  AekaowledsBiMtt  hj  e^rpmrmtion,  amd  f ovm  of  eertttoata. 

The  acknowledgment  of  a  conveyance  or  other  instrument  by 
a  corporation,  must  be  made  by  some  officer  thereof  authorized 
to  execute  the  same  by  the  board  of  directors  of  said  corporation. 
The  certificate  of  acknowledgment  must  be  ill  substantially  the 
following  form,  the  blanks  being  properly  filled. 

State  of  New  York,  ) 

County  of J 

On  the day  of in  the  year , 

before  me  personally  came to  me  known,  who,  being 

by  me  duly  sworn,  did  depose  and  say  that  he  resides  in ; 

that  he  is  the  (president  or  other  officer)  of  the  (name  of  corpo- 
ration), the  corporation  described  in  and  which  executed  the  above 
instrument;  that  he  knows  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  is  such  corporate  seal;  that  it  was 
so  affixed  by  order  of  the  board  of  directors  of  said  corporation, 
and  that  he  signed  his  name  thereto  by  like  order.    - 

(Signature  and  office  of  officer  taking  acknowledgment) 
If  such  corporation  have  no  seal,  that  fact  must  be  stated  in  plaee 
of  the  statements  required  respecting  the  seaL 

Derivation  t    Real  Property  Law,  S  258. 

S  310.  Wlken.  county  clevk*s  anthemtleaiioii.  ttoeenavsr* 

A  certificate  of  acknowledgment  or  proof,  made  within  the 
state,  by  a  commissioner  of  deeds,  justice  of  the  peace,  or,  except 
as  otherwise  provided  by  law,  by  a  notary  public,  does  not  en- 
title the  conveyance  to  be  read  in  evidence  or  recorded,  except 
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within  the  ootmty  in  which  the  officer  making  the  same  is  author- 
ized to  act  at  the  time  of  making  such  certificate,  unless  authenti- 
cated by  a  certificate  of  the  derk  of  the  same  county ;  provided, 
however,  that  all  certificates  of  acknowledgmentg  or  proof,  made 
by  or  before  a  commissioner  of  deeds  of  the  city  of  New  York 
residing  in  any  part  therein,  shall  be  authenticated  by  the  derk 
of  any  county  within  aaid  city,  in  whose  ofiioe  such  commis- 
sioner of  deeds  shall  have  filed  a  certificate  under  the  hand  and 
seal  of  the  city  derk  of  said  city,  showing  the  appointment  and 
term  of  office  of  euch  commissioner,  and  no  other  certificate  shall 
be  required,  from  any  other  officer  to  entitle  said  conveyance  to 
be  read  in  evidence  or  recorded  in  any  county  of  the  state  of  New 
York.  But  this  section  does  not  apply  to  a  conveyance  executed 
by  lan  agent  for  the  Holland  Land  Company  or  of  the  Pulteney 
estate,  lawfully  authorized  to  convey  real  property.  (Amended 
by  L.  1911,  ch.  196,  in  effect  May  29,  1911.) 

DerlTAtiomt    Real  Property  Law,  |  250,  as  amended  by  L.  1800,  oh.  147, 
I  1. 

I  311*  Wben.  other  antl&eniioatioA  neeeiMury* 

In  the  following  cases  a  certificate  of  acknowledgment  or  proof 
is  not  entitled  to  be  read  in  evidence  or  recorded  unless  autheai- 
ticated  by  certificates  by  the  following  oflScers,  respectively : 

1.  Where  the  original  certificate  of  acknowledgment  or  proof 
is  made  by  a  commissioner  appointed  by  the  governor,  by  the 
secretary  of  state. 

2.  Where  made  by  a  judge  of  a  court  of  record  in  Canada,  by 
the  clerk  of  the  court. 

3.  Where  made  by  the  oflScer  of  a  state  of  the  United  States, 
or  of  any  province  or  territory  of  the  Dominion  of  Canada,  au- 
thorized by  the  laws  thereof  to  take  the  acknowledgment  or  proof 
of  deeds  to  be  recorded  therein,  by  the  secretary  of  state  of  the 
state,  the  provincial  secretary,  deputy  provincial  secretary  or  as- 
sistant provincial  secretary  of  the  province,  or  commissioner 
of  the  territory  of  the  Dominion  of  Canada,  or  by  the  clerk,  reg- 
ister, recorder  or  prothonotary  of  a  county,  city  or  parish  in  which 
the  certificate  purports  to  be  made,  or  by  the  clerk  of  any  court 
in  or  of  such  state  or  dominion,  county,  city  or  parish  having  by 
law  a  seal.  The  word  county  shall  be  deemed  to  apply  to  and  in- 
clude the  District  of  Columbia  for  the  purpose  of  this  section. 
All  certificates  authenticating  such  acknowledgments  or  proofs  of 
deeds,  mortgages  or  other  instruments  relating  to  real  property 
heretofore  made  by  any  of  the  officers  above  referred  to  are  con- 
firmed, saving,  however,  the  rights  of  purchasers  in  good  faith  and 
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for  a  valuable  consideration  whose  conveyance  shall  have  been  duly 
recorded  before  this  act  shall  take  effect ;  this  act  shall  not  affect 
any  action  or  legal  proceeding  now  pending. 

4.  All  acts  of  the  secretary  of  state  of  any  state  or*  territory 
of  the  United  States  in  authenticating  a  certificate  of  acknowledg- 
ment or  proof  of  a  conveyance  of  real  property  within  the  state, 
performed  before  October  first,  eighteen  hundred  and  ninety-six, 
are  hereby  confirmed,  provided  that  the  said  certificate  of  authen- 
tication is  in  the  form  required  by  the  laws  of  this  state. 
(Amended  by  L.  1913,  ch.  209,  in  effect  Apr.  4,  1913.), 

Derlvatlont  Real  Property  Law,  §  260;  subcL  3,  as  amended  by  L,  1007^ 
ch.  633,  S  1,  and  L.  190S,  ch.  136,  t  1;  subd.  4,  as  added  by  L.  1905,  ch» 
329,  I  1. 

S  312.  Contemis  of  oertiilcate  of  avtl&eniieatioA* 

An  officer  authenticating  a  certificate  of  acknowledgment 
or  proof  must  subjoin  or  attach  to  the  original  certificate  a  certifi* 
cate  under  his  hand,  and  if  he  has,  pursuant  to  law,  an  official 
seal,  under  such  seal.  Except  when  the  original  certificate  is 
made  by  a  judge  of  a  court  of  record  in  Canada,  such  certificate  of 
authentication  must  specify  that,  at  the  time  of  taking  the  acknowl- 
edgment or  proof,  the  officer  taking  it  was  duly  authorized  to  take 
the  same;  that  the  authenticating  ofiicer  is  acquainted  with  the 
former's  handwriting,  or  has  compared  the  signature  to  the  original 
certificate  with  that  deposited  in  his  office  by  such  officer;  and 
that  he  verily  believes  the  signature  to  the  original  certificate  is 
genuine;  and  if  the  original  certificate  is  required  ta  be  under 
seal,  he  must  also  certify  that  he  has  compared  the  impression  of 
the  seal  affixed  thereto  with  the  impression  of  the  seal  of-  the 
officer  who  took  the  acknowledgment  or  proof  deposited  in  his  office, 
and  that  he  verily  believes  the  impression  of  the  seal  upon  the 
original  certificate  is  genuine.  A  clerk's  certificate  authenticating 
a  certificate  of  acknowledgment  or  proof,  taken  before  a  judge  of 
a  court  of  record  in  Canada,  must  specify  that  there  is  such  a 
court;  that  the  judge  before  whom  the  acknowledgment  of  proof 
was  taken,  was,  when  it  was  taken,  a  judge  thereof;  that  such 
court  has  a  seal;  that  the  officer  authenticating  is  clerk  thereof; 
that  he  is  well  acquainted  with  the  handwriting  of  such  jndge^  tad 
verily  believes  his  signature  is  genuine. 

Derivations    Keal  Property  Law,  i  201, 
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§  81 8.  &eeordlas  of  eomTaymnees  aekmivwledceil  mr  proT^d  wlthMtt 
tl&e  itAte,  wkem  parties  and  certif yinc  oAcer  are  dead* 

When  the  execution  of  a  conveyance  of  real  property  within  this 
state  is  acknowledged  or  proved  according  to  the  laws  of  any  other 
fitate  of  the  United  States,  and  a  certificate  of  the  acknowledgment 
or  proof  signed  by  the  officer  taking  it  is  annexed  to  or  endorsed 
npon  the  instrument,  if  such  officer  and  the  grantor  or  mortgagor 
be  dead  and  the  death  of  all  of  them  be  proved  by  affidavit,  sworn 
to  in  such  state  before  an  officer  authorized  by  its  laws  to  adminis- 
ter an  oath  therein,  the  conveyance,  with  the  affidavit  or  affidavits 
annexed  thereto,  on  being  authenticated  as  required  by  this  section, 
may  be  read  in  evidence  and  recorded  in  the  same  manner,  and 
with  like  effect,  as  if  the  conveyance  was  acknowledged  or  proved 
and  certified  as  required  by  the  laws  of  this  state.  To  entitle  such 
conveyance  and  affidavits  to  be  read  in  evidence,  or  recorded,  a 
certificate  of  the  clerk,  recorder,  register  or  prothonotaiy  of  the 
county  in  which  the  deceased  officer  resided,  authenticating  his 
signature,  and  also  certifying  that  the  conveyance  is  acknowledged 
or  proved  in  all  respects,  as  required  by  the  laws  of  such  state, 
must  be  annexed  to  the  original  certificate ;  and  a  like  certificate  ol 
such  clerk,  recorder,  register  or  prothonotary,  authenticating  the 
signature  of  the  officer,  before  whom  the  affidavits  proving  the 
deaths  were  taken,  must  be  annexed  to  such  affidavits.  The  affida- 
vits on  being  recorded,  are  presumptive  evidence  of  the  matters  of 
fact,  required  to  be.  stated  therein. 

Decivatlont    Keal  Property  Law,  $  262. 

I  814.  Proof  wbea  witneeiee  are  dead* 

When  the  witnesses  to  a  conveyance,  authorized  to  be  recorded, 
are  dead,  its  execution  may  be  proved  before  any  officer  authorized 
to  take  within  the  state  the  acknowledgment  and  proof  of  convey- 
ances, other  than  a  commissioner  of  deeds,  a  notary  public,  or  a  jus- 
tice of  the  peace.  The  proof  of  the  execution  must  be  made  by 
satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto,  and 
of  the  handwriting  of  such  witnesses,  or  any  one  of  them,  and  of 
the  grantor,  which  evidence,  with  the  name  and  residence  of  each 
witness  examined,  must  be  set  forth  by  the  officer  taking  tho 
same,  in  his  certificate  of  proof.  A;  conveyance  so  proved,  and 
certified,  may  be  recorded  in  the  proper  office,  if  the  original 
conveyance  be  at  the  same  time  deposited  in  the  same  office,  there 
to  remain  for  the  inspection  of  all  persons  desiring  to  examine 
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the  same.  If  the  conveyance  affects  real  property  in  two  or  more 
counties^  a  certified  copy  of  the  conveyance,  with  the  proof  and 
certificates,  may  be  recorded  in  each  of  such  counties.  Such 
recording  and  deposit  are  constructive  notice  of  the  execution  of 
such  conveyance  to  all  purchasers  of  the  same  real  property,  or 
any  part  thereof,  from  the  same  vendor,  his  heirs  or  assigns,  sub- 
sequent to  such  recording,  but  do  not  entitle  ^he  conveyance  or 
the  record  thereof,  or  a  transcript  of  the  record,  to  be  read  in 
evidence. 

DerlvatioBt    Real  Property  Law,  |  2C8. 
I  315.  Reoordins  books. 

Different  sets  of  books  must  be  provided  by  the  recording  ofScer 
of  each  county,  for  the  recording  of  deeds  and  mortgages;  in  one 
of  which  sets  he  must  record  all  conveyances  and  other  instruments 
absolute  in  their  terms  delivered  to  him,  pursuant  to  law,  to  be  so 
recorded,  which  are  not  intended  as  mortgages,  or  securities  in  the 
nature  of  mortgages,  and  in  the  other  set,  such  mortgages  and 
securities  delivered  to  him. 

DeHvatloBt    Real  Proper^  Law,  S  264. 
I  316.  Indezea. 

Each  recording  officer  must  provide,  at  the  escpense  of  his  county, 
proper  books  for  making  general  indexes  of  instruments  recorded  in 
his  office,  and  must  form  indexes  therein,  so  as  to  afford  correct  and 
easy  reference  to  the  books  of  record  in  his  office.  There  must  be 
one  set  of  indexes  for  mortgages  or  securities  in  the  nature  of 
mortgages,  and  another  set  for  conveyances  and  other  instruments 
not  intended  as  such  mortgages  or  securities.  Each  set  must  con- 
tain two  lists  in  alphabetical  order,  one  consisting  of  the  names 
of  the  grantors  or  mortgagors,  followed  by  the  names  of  their 
grantors,  or  mortgagors,  with  proper  blanks  in  each  class  of  names, 
of  the  grantees  or  mortgagees,  followed  by  the  names  of  their 
grantors  or  mortgagors,  with  proper  blanks  in  each  class  of  names, 
for  subsequent  entries,  which  entries  must  be  made  as  instruments 
are  delivered  for  record.  This  section,  so  far  as  relates  to  the 
preparation  of  new  indexes,  shall  not  apply  to  a  county  where  the 
recording  officer  now  has  general  numerical  indexes.  A  recording 
officer  who  records  a  conveyance  of  real  property,  sold  by  virtue  of 
an  execution,  or  by  a  sheriff,  referee  or  other  person,  pursuant  to  a 
judgment,  the  granting  clause  whereof  states  whose  right,  title 
or  interest  was  sold,  must  insert  in  the  proper  index,  under  tiit 
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head  ^  grantors,^'  the  name  of  the  officer  executing  the  conreyanoe, 
and  of  each  person  whose  right,  title  or  interest  is  so  stated  to  have 
been  sold. 

D^rlTatiottt    Real  Property  Law,  %  265. 

I  817.  Order  of  reeordlac* 

Every  instrument,  entitled  to  be  recorded,  must  be  recorded  by 
the  recording  officer  in  the  order  and  as  of  the  time  of  its  delivery 
to  him  therefor,  and  is  considered  recorded  from  the  time  of  such 
delivery. 

DeriTaUoni    Real  Property  Law,  §  266. 

I  818.  Certlfloate  to  ¥e  roeorded* 

The  certificate  of  the  acknowledgment  or  proof  of  the  execution 
of  an  instrument,  and  the  certificate  authenticating  the  signature 
or  seal  of  the  officer  so  certifying,  or  both,  if  required,  must  be 
recorded  together  with  the  instrument  so  acknowledged  or  proved ; 
otherwise  neither  the  record  of  the  instrument  nor  a  transcript 
thereof  can  be  read  in  evidence. 

DerlvaUomt    Real  Property  Law,  |  267. 

ft  310.  Time  of  reeordinff. 

The  recording  officer  must  make  an  entry  in  the  record,  im- 
mediately after  the  copy  of  every  instrument  recorded  by  him,  stat- 
ing the  hour,  day,  month  and  year,  when  it  was  recorded,  and  must 
indorse  upon  every  such  instrument  a  certificate,  stating  the  time  as 
aforesaid,  when,  and  the  book  and  page  where,  the  same  was 
recorded. 

Dert^Atloni    Real  Property  Law,  §  269. 

I  320.  Certain  deedi  deemed  mortsases. 

A  deed  conveying  real  property,  which,  by  any  other  written 
instrument,  appears  to  be  intended  only  as  a  security  in  the  nature 
of  a  mortgage,  although  an  absolute  conveyance  in  terms,  must  be 
considered  a  mortgage;  and  the  person  for  whose  benefit  such 
deed  is  made,  derives  no  advantage  from  the  recording  thereof, 
unless  every  writing,  operating  as  a  defeasance  of  the  same,  or 
explanatory  of  its  being  desired  to  have  the  effect  only  of  a  mort- 
gage, or  conditional  deed,  is  also  recorded  therevdth,  and  at  the 
same  time. 

DeHvatlont    Real  Property  Law,  |  269. 

I  821.  Recording  diaekarse  of  mortsage* 

A  mortgage  registered  or  recorded  must  be  discharged  upon  the 
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record  ^bereoi,  by  the  recording  officer,  when,  there  is  presented 
to  him  the  certificate  signed  by  the  mortgagee^  his  personal  repre- 
sentative or  assignee,  and  acknowledged  or  proved  and  certified  in 
like  manner  as  to  entitle  a  conveyance  to  be  recorded,  specifying 
that  the  mortgage  has  been  paid,  or  otherwise  satisfied  and  dis- 
charged. If  any  mortgage,  registered  or  recorded,  is  stated  in  the 
certificate  to  have  been  taken  by  the  alien  property  custodian  tinder 
and  pursuant  to  the  trading  with  the  enemy  act  adopted  by  the 
United  States  congress,  and  approved  October  sixth,  nineteen 
hundred  and  seventeen,  or  any  act  amendatory  thereof  or  supple- 
mental thereto,  such  certificate  may  be  executed  by  such  alien 
property  custodian  or  such,  person  as  the  president  may  appoint  to 
give  full  acquittance  and  discharge  for  money  or  property  belongs 
ing  to  an  enemy  or  ally  of  au  enemy  which  may  be  conveyed, 
assigned,  delivered  or  transferred  to  said  alien  property  custodian, 
with  like  effect  as  if  the  same  had  been  executed  by  the  mortgagee, 
his  personal  representative  or  assignee.  When  so  signed  and 
acknowledged  or  proved  and  certified  in  like  manner  as  to  entitle 
a  conveyance  to  be  recorded  such  certificate  may  be  recorded,  and 
euch  certificate,  the  record  thereof  and  a  certified  copy  of  such 
record  may  be  introduced  in  evidence  in  all  courts  of  this  state. 
The  certificate  of  discharge,  and  the  certificates  of  its  acknowledg- 
ment or  proof,  must  be  recorded  and  filed ;  and  a  reference  must 
be  made  to  the  book  and  page  containing  sudh  record  in  the  minute 
of  the  discharge  of  such  mortgage,  made  by  the  officer  upon  the 
record  thereof.  After  such  discharge  has  been  recorded  the 
recording  officer  shall  make  and  deliver  to  the  person  in  whose 
interest  such  discharge  of  mortgage  is  executed  and  recorded,  his 
certificate  setting  forth  the  names  of  the  mortgagor  and  mortgagee, 
the  liber  and  page  at  which,  the  time  when,  sueh  mortgage  was 
recorded,  and  the  date  on  which,  said  mortgage  was  satisfied  and 
discharged.  (Amended  by  L.  1918,  ch.  58,  in  effect  March  19, 
1918.) 

Dcrivatien:  Real  Property  Law,  §  217,  as  amended  by  L,  1903,  ch.  490, 
§  I,  and  L.  1907,  ch.  347,  S  1. 

§  88d.  Recording  discharge  of  mortgage  in  conntiea  embraced  in  cities  of  the 
first  class. 

In  counties  wholly  embraced  in  a  city  of  the  first  class,  no 
mortgage  shall  be  discharged  of  record,  "unless  in  addition  to 
the  certificate  provided  and  required  by  the  preceding  section, 
there  shall  be  presented  to  the  recording  officer  for  cancellation 
the  original  mortgage,  or  a  certified  copy  of  an  order  made 
and  entered  as  hereinafter  provided.  The  said  officer  shall,  at 
the  time  of  the  discharge  of  said  mortgage,  cancel  said  orig- 
inal mortgage  by  effacing  the  signatures  thereto,  without  obliterat- 
ing the  same,  and  shall  file  the  same  in  his  office  and  keep  the 
same  6o  filed  for  the  term  of  ten  years.     If  for  any  reason  said 
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mortgagee,  his  personal  representative  or  assign  cannot  produce 
said  original  mortgage,  the  said  officer  shall  not  discharge  said 
mortgage  until  there  shall  be  delivered  to  him  a  certified  copy  of 
an  order  made  and  entered  aa  hereinafter  provided,  which  order 
shall  be  recorded  and  filed  with  the  certificate  of  discharge,  or  the 
substitute  for  said  certificate  of  discharge  hereinafter  referred  to, 
and  a  reference  must  be  made  to  the  book  and  page  containing 
such  record  in  the  minute  of  the  discharge  of  such  mortgage, 
made  by  the  officer  upon  the  record  thereof.  Where  the  mort- 
gage shall  have  been  lost,  mutilated  or  destroyed,  or  upon  which 
the  signature  or  signatures  are  wholly  obliterated  or  removed,  or 
where  for  any  reason  production  of  said  mortgage  is  rendered 
impossible  or  is  refused  by  the  person  having  the  same  in  his 
possession,  any  person  ihaving  any  interest  in  securing  the  dis- 
charge of  the  same  may  apply  to  the  supreme  court  or  the  county 
court  in  or  of  the  county  in  which  property  affected  by  the  mort- 
gage, or  any  part  thereof,,  is  situated,  upon  a  petition  duly  veri- 
fied, containing  the  name  and  address  of  the  owner  of  the  prop- 
erty covered  by  the  mortgage,  the  name  and  address  of  the  owner 
of  the  bond  and  mortgage,  to  the  best  of  the  petitioner's  knowl- 
edge and  belief,  and  the  owner  thereof  as  appears  of  record,  a  full 
description  of  the  mortgage  and  of  any  assignments  thereof,  that 
may  appear  upon  the  record,  including  the  names  of  the  mort- 
gagee, assignee,  date,  amount,  and  the  place,  book,  page  and 
time  of  record  of  said  mortgage  and  any  assignments  -fliereof, 
and  a  description  of  the  property  affected  thereby,  and  showing 
the  loss,  mutilation  or  destruction  of  the  mortgage,  or  obliteration 
or  removal  of  the  signature  op  signatures  thereon  or  therefrom, 
OP  the  impossibility  of  producing  said  mortgage,  or  the  refusal 
to  produce  the  said  mortgage  by  the  person  having  the  same 
in  his  possession,  and  the  interest  of  the  petitioner  in  die  property 
or  the  mortgage,  for  an  order  dispensing  with  the  production  of 
the  said  mortgage  and  directing  the  discharge  thereof.  Eight 
days'  personal  notice  of  the  application  for  such  order  shall  be 
given  to  the  then  present  owner  of  the  real  estate,  the  mortgagee, 
or  his  or  theip  personal  representatives,  heirs,  successors  or  assigns 
as  the  case  may  require,  except  that  where  any  of  the  parties  upon 
whom  service  is  herein  required  to  bo  made  cannot  with  due  dili- 
^gence  be  personally  served,  the  court  to  which  the  petition  is  pre- 
sented may  direct  such  mode  of  service  as  may  appear  proper.  If 
sufficient  cause  be  shown,  the  court  may  issue  an  order  to  show 
cause  upon  the  petition  returnable  in  less  than  eight  days.  Upon 
the  return  day  of  such  notice  or  order  to  show  causey  the  court, 
upon  due  proof  of  service  of  the  notice,  or  order  to  show  cause, 
upon  the  parties  above  specified,  and  on  further  proof  of  the 
identity  of  the  person  presenting  the  petition,  shall  inquire,  in  such 
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manner  as  it  may  deem  advisable^  into  the  truth  of  the  facts  set  out 
in  the  petition,  and  upon  proof  satisfactory  to  the  court  that  said 
mortgage  has  been  lost,  mutilated  or  destroyed,  or  that  the  signa- 
ture or  signatures  have  been  obliterated  or  removed  thereon,  or 
therefrom,  or  that  the  production  of  said  mortgage  is  impossible,  or 
that  its  production  is  refused  by  the  person  having  the  same  in 
his  possession,  and  as  to  identity  of  the  mortgagee,  his  personal 
representatives  or  assigns,  and  such  proof  in  relation  thereto  as 
to  the  court  may  seem  desirable,  the  court  shall  make  an  order 
dispensing  with  the  production,  of  the  mortgage  and  directing  its 
cancellation  of  record,  as  hereinabove  provided.  In  case  the  mort- 
gagee, his  personal  representatives  or  assigns,  shall  not  appear  in 
court  upon  the  return  day  of  said  notice  or  order  to  show  causey 
or  shall  refuse  or  neglect,  if  present,  to  give  the  certificate  for 
discharge  above  specified,  the  court  may  direct  the  amount  due 
upon  said  bond  and  mortgage  to  be  paid  to  the  officer  specified  by 
law  to  hold  court  funds  and  moneys  deposited  in  court  in  the 
county  wherein  the  mortgaged  premises  are  situated  in  whole  or 
in  part,  and  the  mortgage  to  be  cancelled  of  record  in  all  counties 
where  any  of  the  lands  affected  by  said  mortgage  are  situated  upon 
the  production  of  a  certified  copy  of  the  order  and  the  receipt 
of  such  officer  showing  that  the  amount  of  said  mortgage  has  been 
deposited  with  him,  which  receipt  shall  be  a  substitute  for  the 
certificate  of  discharge  above  specified.  If  in  the  proceedings  had 
tinder  and  in  pursuance  of  this  section  it  shall  appear  to  the  satis- 
faction of  the  court  that  the  principal  sum  and  interest  due  upon 
said  mortgage,  or  the  bond  accompanying  the  same  has  been  fully 
paid,  th«i  the  said  deposit  of  money  hereinabove  provided  for 
shall  be  dispensed  with.  The  money  deposited  shall  be  payable 
to  the  mortgagee,  his  personal  representatives  or  assigns,  npon  an 
order  of  the  supreme  or  county  court  directing  the  payment 
thereof  to  him,  made  upon  such  evidence  as  to  his  right  to  receive 
the  same  as  shall  be  satisfactory  to  the  court.      (Amended  by 

L.  1912,  ch.  254;  L.  1918,  ch.  395,  in  effect  April  30,  1918.) 

Derivation:    Real  Property  Law,  §  270a,  as  added  by  L.  1903,  ch.  490,  §  2, 
and  amended  by  Lw  1907,  ch.  289,  §  1. 

§  323.  Recording  diacharge  of  mortgage  in  conntiefl  embraced  in  cities  of  first 
class  where  property  lies  in  more  than  one  of  snch  counties. 
In  any  case,  however,  in  which  the  land  affected  by  a  mortgage 
which  is  to  be  discharged  lies  in  more  than  one  such  county,  and 
in  which  the  mortgage  has  been  recorded  in  more  than  one  suoh 
county,  the  original  mortgage  need  be  filed  in  one  of  said  coimties 
only.  For  the  discharge  of  such  mortgage  in  the  other  county  or 
counties  where  the  land  is  located  there  shall  be  required  to  be 
filed,  together  with  a  properly  executed  satisfaction  piece,  a  copy  of 
the  mortgage  certified  to  by  the  recording  officer  of  the  county  in 
which  the  original  mortgage  shall  have  been  filed,  together  with  a 
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certificate  of  said  recording  officer,  stating  that  the  said  mortgage 
has  been  discharged  in  his  county  by  the  filing  of  the  original  mort- 
gage, and  stating  the  time  when  the  mortgage  was  so  discharged. 
The  said  certificate  shall  be  recorded  and  filed  with  the  satisfaction 
piece  in  the  other  county,  and  a  reference  shall  be  made  to  the  book 
and  page,  containing  such  record,  in  the  minute  of  the  discharge 
of  such  mortgage,  made  by  the  officer  upon  the  record  thereof. 
The  recording  officer,  however,  shall  not  discharge  the  said  mort- 
gage without  first  having  compared  his  record  of  it  with  the 
certified  copy  of  the  recording  officer  of  the  other  county,  so  as  to 
satisfy  himself  of  the  identity  of  the  records  in  the  two  counties, 
and  he  shall  keep  the  said  certified  copy  on  file  for  ten  years  the 
flame  as  though  it  were  the  original  mortgage. 

Derivation:    Real  Property  Law,  §  270-b,  as  added  by  L.  1907,  ch.  621,  §  1. 

§  324.  Effect  of  recording  assignment  of  mortgage. 

The  recording  of  an  assignment  of  a  mortgage  is  not  in  itself  a 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  so  as  to  invalidate  a  payment  made  by  either  of 
them  to  the  mortgagee. 
Deriiration:    Real  Property  Law,  §  271. 

§  325.  Recording  of  conveyances  made  by  treasurer  of  Connectlcnt 

A  conveyance  of  real  property,  executed  at  any  time  since  the 
tenth  day  of  March,  eighteen  hundred  and  twenty-fivcf,  by  the 
treasurer  of  tiie  State  of  Connecticut,  acknowledged  by  him  before 
the  secretary  of  state  of  such  state,  and  the  acknowledgment  of 
which  is  certified  by  such  secretary  of  state  under  the  seal  of  such 
state,  in  the  manner  required  for  the  acknowledgment  and  certifica- 
tion of  a  conveyance  within  this  state,  may  be  recorded  in  the 

proper  office  within  this  state,  without  further  proof  thereof. 
Derivation:    Real  Property  Law,  §  272. 

§  326.  Sevocation  to  be  recorded. 

A  power  of  attorney  or  other  instrument,  recorded  pursuant  to 
this  article^  is  not  deemed  revoked  by  any  act  of  the  party  by  whom 
it  was  executed,  unless  the  instrument  containing  such  revocation  is 
also  recorded  in  the  same  office  in  which  the  instrument  contain- 
ing the  power  was  recorded. 
Derivation:    Real  Property  Law,  §  273. 

§  837.  Penalty  for  using  long  form  of  covenants. 

The  recording  officer  of  any  county  may  charge  for  the  record- 
ing of  an  instrument  containing  amy  of  the  covenants  mentioned 
in  section  two  hundred  and  fifty-three  and  two  hundred  and 
fifty-four  cf  this  chapter,  at  large,  instead  of  the  short  forms 
thereof,  in  said  sections  contained,  the  sum  of  five  dollars  in  addi- 
tion to  the  fees  chargeable  by  law  for  such  recording. 

Derivation:    Heal  Property  Law,  |  |I74. 
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I  328.  Certaim  acts  not  affected. 

Nothing  contained  in  this  article  repeals  or  affects  any  act 
providing  for  recording  and  indexing  instruments  affecting  real 
property  in  the  city  of  New  York,  according  to  city  blocks  or  other 
limited  areas. 

DeH^ationt    Real  Property  Law,  t  275. 

I  320.  AettoBLS  to  have  eertain  instmmeats  ea&eeled  of  record. 

An  owner  of  real  property  or  of  any  undivided  part  thereof  or 
interest  therein,  may  maintain  an  action  to  have  any  recorded 
instrument  in  writing  relating  to  the  same,  other  than  those 
required  by  law  to  be  recorded,  declared  void  or  invalid,  or  to  have 
the  same  canceled  of  record  as  to  said  real  property,  or  his  nnr 
divided  part  thereof  or  interest  therein. 

Dertvationt    Real  Property  Law,  S  276. 

S  330.  OAeers  sullty  of  malfeasance  llaUe  for  d^**wg^ff. 

An  officer  authorized  to  take  the  acknowledgment  or  proof  of  a 
conveyance  or  other  instrument,  or  to  certify  such  proof  or  acknowl* 
edgment,  or  to  record  the  same,  who  is  guilty  of  malfeasance  or 
fraudulent  practice  in  the  execution  of  any  duty  prescribed  by  law 
in  relation  thereto,  is  liable  in  damages  to  the  person  injured. 

Deri^atAont    Real  Property  Law,  $  277. 

I  831.  Laws  and  deereei  of  foreiem  coumtries  appolatlag  aseats 
and  attorneys  and  recording  of  tlie  san&e. 

A  copy  of  a  law  of  a  foreign  country  or  of  a  decree  of  the  ex- 
ecutive power  of  such  a  country,  appointing  an  agent  or  attorney 
with  power  to  execute  and  deliver  in  the  name  or  on  behalf  of  such 
foreign  country,  any  instrument  in  writing  granting,  assigning, 
surrendering  or  in  any  manner  affecting  any  estate  or  interest  of 
such  government  in  real  property  within  this  state,  or  assigning 
or  discharging  any  lien  or  claim  of  such  government  upon  real 
property  within  this  state,  or  of  a  law  or  decree  revoking  such  an 
appointment,  if  in  English,  or  a  translation  into  English  of  any 
such  law  or  decree,  if  the  original  thereof  be  in  a  language  other 
than  English,  when  certified  and  recorded  as  hereinafter  provided, 
shall  be  presumptive  evidence  of  the  authority  of  such  agent  or 
attorney.  Certification  of  such  copy  or  translation  shall  be  made 
under  the  great  seal  of  such  foreign  country  and  shall  be  to  the 
effect  that  the  same  is  a  true  copy  or  translation  of  such  law 
or  decree.  Such  copy  or  translation  of  such  law  or  decree,  when 
so  certified,  may  be  recorded  in  the  office  of  the  clerk  or  register  of 
any  county  of  this  state,  and  such  <!opy  or  translation  when  so 
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certified  and  recorded,  or  a  certified  copy  of  the  record  thereof, 
shall  be  received  as  evidence  in  any  court  of  this  state.  The  au- 
thority conferred  under  any  instrument  so  recorded  shall  not  be 
deemed  revoked  as  to  property  situated  in  any  county  except  by 
the  recording  in  such  county  of  a  copy  or  translation  of  a  law  of 
decree  to  that  effect,  duly  certified  in  the  manner  hereinbefore  pro- 
vided. Nothing  in  this  section  shall  in  any  way  affect  the  right  or 
power  of  a  foreign  country  to  acquire,  hold  or  convey  real  property 
in  this  state,  or  be  construed  to  confer  any  such  right  or  power. 
DeH^AtioBt    Real  Property  Law,  t  27S,  as  added  by  L.  1908,  ch.  36,  |  1. 

§  332.  The  reoord  of  eertaim  oonTeyAmees  TalldAtad. 

The  record  made  prior  to  Januay  first,  nineteen  hundred  and 
sixteen,  in  the  county  clerk^s  or  register's  office  of  any  county  in 
this  state  of  any  deed  or  mortgage  or  of  any  assignment  or  satisfac- 
tion piece  of  a  mortgage  otherwise  authorized  to  be  recorded  therein 
when  the  acknowledgment  or  proof  was  taken  in  another  county, 
notwithstanding  the  failure  to  append  thereto  a  certificate  as  to 
the  authority  of  the  notary  public,  or  other  officer,  who  took  the 
acknowledgment  or  proof,  to  take  the  same,  shall  be  in  all  respects 
as  valid  and  effectud  as  though  such  certificate  had  been  appended 
to  such  instrument  Provided  only  that  the  notary  public,  or 
other  officer,  was  duly  authorized  at  the  time  of  taking  the  proof 
or  acknowledgment  to  take  the  same  in  the  county  where  the 
instrument  is  recorded  or  in  the  county  where  the  same  was  taken, 
but  this  section  shall  not  affect  any  action  or  proceeding  pending 
on  January  first,  nineteen  hundred  and  sixteen.  (Amended  by 
L.  1916,  ch.  365,  in  effect  May  1,  1916.) 

DcriTfttloiit    L.  1004,  oh.  236,  i  I,  •»  amended  by  L.  1905,  ch.  377,  §  1. 


§  888*.  Ezeentiom  of  •ertULoatMi   of  yaymemt   amd   disoluui^   of 
a>orts«coa. 

1.  Upon  the  request  of  the  mortgagor  or  of  any  other  person  in- 
terested in  the  mortgaged  premises  made  at  any  time  that  payment 
thereof  is  entitled  to  be  made  and  upon  presentation  of  a  satisfac- 
tion piece  certifying  that  the  mortgage  has  been  paid  or  otherwise 
satisfied  and  discharged  and  consenting  that  it  be  discharged  of  rec- 
ord, and  upon  tender  of  payment  of  the  sum  of  sums  due  as  princi- 
pal and  interest  upon  the  mortgage  or  upon  the  debt  or  obligation  se- 
cured thereby,  together  with  the  fees  allowed  by  law  for  taking  the 
acknowledgment  of  a  deed,  a  mortgagee  of  real  property  situate 
in  this  state,  must  execute  and  acknowledge  before  a  proper  officer, 

*  Sections  333  and  334,  added  b^  L.  1910,  were  probably  not  considered  by 
the  legislature  of  1911  in  numbering  aection  333. 
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in  like  maimer  as  to  entitle  a  oonveyanoe  to  be  recorded,  luch  satui* 
faction  piece,  and  thereupon  deliver  the  same  and  the  mortgage  to 
the  person  making  such  tender  of  payment  as  aforesaid. 

2.  Upon  the  failure  or  refusal  of  any  such  mortgagee  to  comply 
with  the  foregoing  provisiona  of  this  section  any  person  having  an 
interest  in  the  mortgage  or  the  debt  or  obligation  secured  thereby 
or  in  the  mortgaged  premises  may  apply  to  the  supreme  court  or 
a  justice  thereof,  or  to  the  county  court  or  a  judge  thereof,  in  or  of 
any  county  in  which  the  mortgaged  premises  or  any  part  thereof 
are  situated  in  whole  or  in  part,  upon  a  petition,  for  an  order  to 
show  cause  why  an  order  should  not  be  made  by  such  court  can- 
celing and  discharging  the  mortgage  of  record,  and  directing  the 
register  or  clerk  of  any  county  in  whose  o&ce  the  same  may  have 
been  recorded  to  mark  the  same  upon  his  records  as  canceled  and 
discharged,  and  further  ordering  and  directing  that  the  debt  or 
other  obligation  secured  by  the  mortgage  be  canceled,  upon  con- 
dition that  the  sums  tendered  pursuant  to  the  foregoing  provisions 
of  this  section  to  be  paid  to  the  officer  specified  by  law  to  hold  court 
funda  and  moneys  deposited  in  court  in  the  coninty  wherein  the 
mortgaged  premises  are  situated  in  whole  or  in  part.  Said  peti- 
tion must  be  verified  in  like  manner  as  a  verified  pleading  in  an 
action  in  the  supreme  court  and  it  must  set  forth  the  grounds  of 
the  application. 

3.  Li  any  case  where  an  actual  tender,  as  provided  in  subdi- 
vision one  of  thi»  section  cannot  with  due  diligence  be  made  within 
this  state,  any  person  having  an  interest  in  the  mortgage  or  the 
debt  or  obligation  secured  thereby,  or  in  the  mortgaged  jJremises, 
may  apply  to  the  supreme  count  ot  a  justice  thereof  or  to  the 
county  court  or  a  judge  thereof,  in  or  of  any  county  in  which  the 
mortgaged  premises  or  any  part  thereof  are  situated  in  whole  or 
in  part,  upon  petition  setting  forth  the  grounds  of  the  application 
and  verified  as  aforesaid,  for  an  order  to  show  cause  why  an  order 
should  not  be  made  by  said  court  canceling  and  discharging  the 
mortgage  of  record,  and  directing  the  register  or  derk  of  any 
county  in  whose  office  the  same  may  have  been  recorded  to  nMtrk 
the  same  upon  his  records  as  canceled  and  discharged  and  f  ucther 
ordering  and  directing  that  the  debt  or  other  obligation  secured  by 
the  mortgage  be  canceled,  upon  condition  that  tiie  principal  sum  of 
the  mortgage  or  any  unpaid  balance  thereof,  with  interest  up  to  the 
date  when  said  order  shall  be  entered  and  the  aforesaid  fees  al- 
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lowed  by  law,  be  paid  to  the  officer  specified  by  law  to  hold  court 
funds  and  moneys  deposited  in  court  in  the  county  wherein  the 
mortgaged  premises  are  situated  in  whole  or  in  part. 

4.  Eight  days'  notice  of  the  application  for  either  of  the  orders 
provided  for  in  subdivisions  two  and  three  of  this  section  shall  be 
given  to  the  then  moirtgagee  of  record  and  also,  if  the  petition 
show  that  there  is  a  mortgage  not  of  record,  to  such  mortgagee. 
Such  notice  shall  be  given  in  such  manner  as  the  court  or  the  judge 
or  justice  thereof  to  whom  the  petition  is  presented  may  direct, 
and  said  court  or  judge  or  justice  may  require  such  longer  notice 
to  be  given  as  may  seem  proper.  If  sufficient  cause  be  shown  the 
court  or  judge  or  justice  thereof  may  issue  such  order  to  show 
cause  returnable  in  less  than  eight  days, 

5.  Upon  the  return  day  of  such  order  to  show  cause,  the  court, 
upon  proof  of  due  service  thereof  and  on  proof  of  the  identity  of 
the  mortgagee  and  of  the  person  presenting  the  petition,  shall  in- 
quire in  such  manner  as  it  may  deem  advisable,  into  the  truth  of 
the  facts  set  forth  in  the  petition,  and  in  case  it  shall  appear  that 
said  principal  sum  or  any  unpaid  balance  thereof  and  interest  and 
the  said  fees  allowed  by  law  have  been  duly  tendered  but  not  ac- 
cepted and  said  satisfaction  piece  has  been  duly  presented  for 
execution,  or  that  such  tender  and  presentation  could  not  have 
been  made  within  this  state  with  due  diligence,  then  the  court  shall 
make  an  order  directing  the  sums  so  tendered,  or  in  a  case  where 
such  tender  could  not  have  been  made  as  aforesaid;  directing  the 
principal  sum  or  any  unpaid  balance  thereof,  with  interest  thereon 
to  the  date  of  entry  of  said  order  and  the  aforesaid  fees  allowed 
by  law,  be  paid  to  the  officer  specified  by  law  to  hold  court  funds 
and  moneys  deposited  in  court  in  the  county  wherein  the  applica- 
tion herein  is  made,  and  directing  and  ordering  that  upon  such 
payment  the  debt  or  other  obligation  secured  by  the  mortgage  be 
canceled  and  further  directing  the  register  or  clerk  of  any  and 
every  county  in  whose  office  said  mortgage  shall  have  been  re* 
corded  to  mark  said  mortgage  canceled  and  discharged  of  reoord 
upon  the  production  and  delivery  to  such  register  or  clerk  of  a 
certified  copy  of  the  order  and  the  receipt  of  such  officer,  showing 
that  the  amount  required  by  said  order  has  been  deposited  with 
him,  which  certified  copy  of  said  order  and  which  receipt  shall  be 
recorded,  filed  and  indexed  by  any  such  register  or  clerk  in  the 
4ame  manner  as  a  certificate  of  discharge  of  a  mortgage.     Said 
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receipt  need  not  be  acknowledged  to  entitle  it  to  be  recorded.  The 
money  deposited  shall  be  payable  to  the  mortgagee,  his  personal 
representative  or  assigns,  npon  an  order  of  the  supreme  court  or 
county  court,  directing  the  payment  thereof  to  him  upon  such  evi- 
dence as  to  his  right  to  receive  the  same  as  shall  be  satisfactory  to 
the  court 

'6.  Wherever  any  register  or  clerk  shall  record  any  order  and 
receipt  as  hereinbefore  specified,  ho  shall  mark  the  record  of  said 
mortgage  as  follows: 

"  Canceled  and  discharged  by  order  of  the 

Court,  County  of   ,  dated   and  filed 

,"  and  thereupon  the  lien  of  such  mortgage 

shall  be  deemed  to  be  discharged  and  the  debt  secured  thereby  shall 
be  deemed  to  be  canceled.  Said  register  or  clerk  shall  be  per- 
mitted to  charge  for  recording  and  filing  said  order  and  receipt, 
the  same  fees  to  which  he  is  now  entitled  for  recording  and  filing  a 
certificate  of  satisfaction  of  a  mortgage. 

7.  The  word  "  mortgagee  "  whenever  used  herein  shall  be  con- 
strued to  include  the  mortgagee  or  any  other  persons  entitled  to 
enforce  or  satisfy  said  mortgage  and  the  personal  representatives, 
successors  and  assigns,  of  such  mortgagee  or  person,  as  the  case 
maybe.    (Added  by  L.  1911,  ch.  574,  in  effect  June  30,  1911.) 

I  333.  Wbea  ooi&Teyamees  of  real  property  act  to  be  reeorded* 

After  September  thirtieth,  nineteen  hundred  and  ten,  a  recording 
oflScer  shall  not  record  or  accept  for  record  any  conveyance  of  real 
property  executed  subsequent  to  said  September  thirtieth,  nineteen 
hundred  and  ten,  unless  the  residence  of  the  purchaser  and  if  in  a 
city  of  over  five  hundred  thousand  inhabitants  according  to  the  last 
federal  censue  the  street  number  of  the  residence  of  the  purchaser 
shall  be  stated  therein  and  such  reaidence  and  street  number  shall 
be  recorded  with  the  conveyance.  After  May  first,  nineteen  hun- 
dred and  fourteen,  a  recording  officer  shall  not  record  or  accept 
for  record  any  conveyance  of  real  property  executed  subsequent 
to  said  first  day  of  May,  nineteen  hundred  and  fourteen,  if  in  a 
cily  of  over  two  hundred  thousand  inhabitanta  according  to  the 
last  federal  census,  unless  the  street  number  of  the  residence  of 
the  purchaser  shall  be  stated  therein  and  such  residence  and  street 
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nnniber  shall  be  recorded  with  the  conveyance.     (Added  by  L.  1910,  ch.  22T; 
am^ded  by  L.  1914,  ch.  309,  in  effect  May  1,  1914.) 
§  S34.  Maps  to  be  fifed;  penalty  for  nonfiling. 

It  shall  be  the  duty  of  every  person  or  corporation  who,  as  owner  or  agent » 
subdivides  real  property  into  lots,  plots,  blocks  or  sites,  with  or  without 
streets,  for  the  purpose  of  offering  such  lots,  plots,  blocks  or  sites  for  sale 
to  the  public,  to  cause  a  map  thereof,  together  with  a  certificate  of  the  sur- 
veyor or  draughtsman  attached  showing  the  date  of  the  completion  of  the 
survey  and  of  the  making  of  the  map  and  the  name  of  the  subdivision  as 
stated  by  the  owner,  to  be  filed  in  the  office  of  the  county  clerk  or  register 
of  deeds  of  the  county  where  the  property  ib  situated  prior  to  the  offering  of 
any  such  lots,  plots,  blocks  or  sites  for  sale;  and  a  duplicate  copy  of  such 
map  shaH  also  be  filed  in  the  office  of  the  city,  town  or  village  clerk  where 
the  property  is  situated  before  any  such  sale.  All  euch  maps  must  be  prin^d 
or  drawn  upon  tracing  cloth,  linen  or  canvas*  backed  paper.  All  of  such 
maps  shall  be  placed  and  kept,  by  some  suitable  method,  in  consecutive  order 
and  shall  be  consecutively  numbered  in  the  order  of  their  filing  and  shall  be 
indexed  under  the  initial  letters  of  all  substantives  in  the  title  of  the  sub- 
division. A  failure  to  file  any  soch  map  as  reauired  by  the  provisions  of  this 
section  shall  subject  the  owner  of  such  subdivision,  or  of  the  unsold  lots 
therein,  to  a  penalty  to  the  people  of  the  state  of  twenty-five  dollars  for 
each  and  every  lot  therein  sold  and  conveyed  by  or  for  such  owner  prior  to 
the  due  filing  of  such  map.  (Added  by  L.  1910,  ch.  415;  amended  by  L. 
191(J,  ch.  143;  L.  1917,  cL  692,  in  effect  May  21,  1917.) 
§  S85.  Filing  of  nupa  in  Suffolk  county;  penalty  for  noi^ifiUng. 

It  shall  be  the  duty  of  every  person  or  corporation  who  as  owner  or  agent 
subdivides  real  property  into  lots,  plots,  blocks  or  sites,  with  or  without 
streets,  for  the  purpose  of  offering  suca  lots,  plots,  blocks  or  sites  for  sale  to  the 
public  to  file  or  cause  to  be  filed  in  the  office  of  the  county  clerk  of  Suffolk 
county  a  map  thereof  together  with  a  certificate  of  the  surveyor  or  draftsman 
attached,  showing  same  to  have  been  made  from  en  actual  survey  of  the 
property  and  the  date  of  the  completion  of  the  survey.  Said  map  shall  set 
forth  the  courses,  measurements  and  adjoining  property  owners  with  suffi- 
cient definiteness  to  determine  the  location  of  said  property  and  the  name 
of  the  subdivision  as  stated  by  the  owner.  At  the  time  of  the  filing  of  such 
map  there  shall,  also,  be  furnished  to  the  county  clerk  a  copy  of  such  map 
which  shall  be  duly  certified  by  him  to  be  a  true  copy  of  the  original.  The 
certified  copy  shall  be  forwarded  by  said  coun^  clerk  to  the  clerk  of  the 
town  in  which  said  property  is  located.  At  the  time  of  filine  such  map  with 
the  county  clerk  an  abstract  of  title  of  such  property,  certified  by  an  attorney 
and  counselor  at  law  of  the  state  of  New  York,  a  title  company  duly  incor- 
porated and  authorized  to  transact  business  in  the  state  of  New  York  or  a 
competent  searcher  of  titles,  shall  be  presented  to  said  county  clerk,  and 
be  filed  in  his  office,  unless  the  title  to  said  property  has  been  duly  registered 
pursuant  to  the  provisions  of  the  real  property  law  for  the  registration  of 
titles  to  real  property,  in  which  case  this  fact  shall  be  set  forth  upon  tho 
original  map  together  with  the  number  of  the  certificate  of  the  title  so  regis- 
tered, and  an  index  of  such  abstracts  and  registrations  made  to  clearly  indicate 
the  maps  to  which  they  refer.  Such  maps  and  abstracts  of  title  shall  be  filed 
as  aforesaid  and  a  copy  of  said  map  filed  in  the  town  clerk's  office  of  the 
town  where  said  property  is  located  prior  to  the  offering  for  sale  of  any 
'  lot,  plot,  block  or  site  thereon.  All  such  maps  must  be  printed  or  drawn 
upon  tracing  cloth  linen  or  canvas  backed  paper  and  the  original  of  such 
maps  filed  m  said  county  clerk's  office  shall  be  placed  and  kept  by  some 
suitable  method  in  consecutive  order,  be  consecutively  numbered  in  the  order 
of  filing  and  shall  be  indexed  under  the  initial  letters  of  all  the  substantives 
in  the  title  of  the  subdivision.  The  fee  of  the  county  clerk  for  such  filing, 
certifying  and  indexing  each  map  and  copy  thereof,  and  abstract  of  title 
therewith  and  forwarding  such  copy  of  said  map  to  the  town  clerk  of  the 
town  where  the  property  therein  described  is  located,  shall  be  ten  dollars 
and  be  paid  by  the  party  presenting  them  for  filing.  Failure  to  file  any  such 
map  as  required  by  the  provisions  of  this  section  shall  subject  the  owner  of 
such  subdivision  or  of  the  unsold  lots  therein,  to  a  penalty  to  the  people 
of  the  state  of  New  York  of  twenty-five  dollars  for  each  and  .every  lot 
therein  sold  and  conveyed  by  or  for  such  owner  prior  to  the  due  filing  of 
«nch  map  and  abstract  of  title  as  aforesaid.  (Added  by  L.  1919,  ch.  226,  in 
•ffert  April  15,  1919.) 
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ARTICLE  10. 
DISCHARGE  OP  ANCIENT  MORTGAaEa 

Sbction  840.  When  mortgagor  may  petition  for  discharge  of  mortgage 
of  record. 

841.  Presentation  of  petition. 

842.  Order  to  show  cause. 

843.  Proceedings  thereon. 

844.  When  coimty  clerk  to  discharge  mortgage  of  record. 

§  340*  Wben  mortcacor  may  petition  for  dlsohaTgo  of  mortsaco  of 
record. 

The  mortgagor,  his  heirs  or  any  person  having  any  interest  in 
any  lands  described  in  any  mortgage  or  real  estate  in  this  state, 
-which  is  recorded  in  this  state,  or  mentioned  in  a  deed  recorded  in 
this  state,  and  which,  from  the  lapse  of  time,  is  presumed  to  be  paid, 
or  in  any  moneys  into  which  said  lands  have  been  converted  under 
a  decree  of  a  court  of  competent  jurisdiction,  and  which  are  held 
in  place  of  such  lands  to  answer  such  mortgage,  may  present  his 
petition  to  the  courts  mentioned  in  this  article,  asking  that  such 
mortgage  may  be  discharged  of  record.  Such  petition  shall  be 
verified;  it  shall  describe  the  mortgage,  and  when  and  where  re- 
corded, or  if  such  mortgage  is  not  recorded  that  the  same  may  be 
adjudged  to  have  been  paid  and  to  be  no  longer  a  lien  upon  the 
lands  therein  described,  and  shall  allege  that  sucli  mortgage  n 
paid ;  that  the  mortgagee  has,  or,  if  there  be  more  than  one  mort- 
gagee, that  all  of  them  have  been  dead  for  more  than  "five  years ;  or 
if  such  mortgage  has  been  assigned  by  an  instrument  in  writing 
for  that  purpose  executed  and  acknowledged,  so  as  to  entitle  the 
same  to  be  recorded,  and  such  instrument  of  assignment  has  been 
recorded  in  the  office  of  the  clerk  of  the  county  where  the  mort- 
gaged premises,  or  some  portion  thereof  is  situated,  and  the  as- 
signee or  assignees  of  said  mortgage  have  been  dead  for  more  than 
five  years,  such  petition  shall  state  such  facts,  and  no  statement 
respecting  the  mortgagee  or  mortgagees  or  the  names  and  places 
of  residence  of  their  heirs  shall  be  required ;  or  if  such  mortgagee 
he  a  corporation  or  association,  that  such  corporation  or  aasocia- 
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tion  has  ceased  to  exist  and  do  business  as  such  for  more  than  five 
years;  the  time  and  place  of  his  or  their  death,  and  place  of  resi- 
dence at  the  time  of  his  or  their  death;  whether  or  not  letters 
testamentary  or  of  administration  have  been  taken  out,  or,  if  said 
mortgagee  or  mortgagees,  or  assignee  or  assignees  at  the  time  of 
his  or  the  death  resided  out  of  this  state,  whether  or  not  let- 
ters testamentary  or  of  administration  have  been  taken  out  in  the 
county  where  such  mortgaged  premises  are  situated ;  or  if  a  corpo- 
ration or  association,  its  last  place  of  business;  the  names  and 
places  of  residence,  as  far  as  the  same  can  be  ascertained,  of  the 
heirs  of  such  mortgagee  or  mortgagees,  or  assignee  or  assignees ;  . 
or,  if  such  mortgagee  ])e  a  corporation  or  association,  then  the 
names  of  one  or  more  of  the  receivers,  if  any  were  appointed,  or 
of  the  person  who  has  the  care  of  the  closing  up  of  the  business 
of  such  corporation  or  association,  and  that  such  mortgage  has  not 
been  assigned  or  transferred,  and  if  such  mortgage  has  been  as- 
signed, state  to  whom  and  the  facts  in  regard  to  the  same.  Pro- 
vided, however,  that  if  such  mortgage  has  been  duly  assigned,  by 
indorsement  thereof  or  otherwise,  but  not  acknowledged  so  as  to 
entitle  the  same  to  be  recorded,  then  it  shall  be  competent  for  the 
court,  at  any  time  within  the  period  aforesaid,  upon  proof  that  all 
the  matters  hereinbefore  required  to  be  stated  in  said  petition  are 
true,  and  that  the  assignee  of  such  mortgage  if  living,  or  his  per- 
sonal representative  if  dead,  has  been  paid  the  amount  due  thereon, 
to  make  and  order  that  such  mortgage  be  discharged  of  record. 
Provided,  further,  that  in  case  of  a  mortgage  which  was  recorded 
or  adjudged  to  have  been  paid  and  no  longer  a  lien,  more  than  fifty 
years  prior  to  the  presentation  of  such  petition,  if  the  petitioner 
is  unable  with  reasonable  diligence  to  ascertain  the  facts  herein  re- 
quired to  be  stated  in  the  petition,  other  than  the  fact  of  paytoent, 
the  petition  may  set  forth  the  best  knowledge  and  information  of 
the  petitioner  in  respect  thereto  and  what  efforts  have  been  made 
to  ascertain  such  facts,  and  if  the  court  shall  be  satisfied  that  the 
petitioner  has  made  reasonable  effort  to  ascertain  such  facts,  and 
that  the  same  cannot  be  ascertained  with  reasonable  diligence,  it 
may  then,  in  its  discretion,  proceed  upon  said  petition  as  herein- 
after provided. 
DerlTatloBt    L.  1862,  ch.  365,  |  1,  as  amended  by  L.  1901,  ch.  287,  |  1, 

I  341.  Preaentatlon  of  petltloB. 

Such  petition  may  be  presented  to  the  supreme  court  in  the 
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county  where  the  mortgaged  premises  are  situated^  or  to  the  county 
court  of  such  county. 
Derivation  t    L.  1862,  ch.  366,  f  2,  as  amended  l^  L.  1882,  ch.  100,  f  1. 

§  342*  Order  to  show  oauee. 

The  court,  upon  the  presentation  of  sucH  petition^  shall  make 
an  order  requiring  all  persons  interested  to  show  cause  at  a  certain 
time  and  place,  why  such  mortgage  should  not  be  discharged  of 
record.  The  names  of  the  mortgagor,  mortgagee  and  assignee,  if 
any,  the  date  ol  the  mortgage  and  where  recorded,  and  the  town 
or  city  in  which  the  mortgaged  premises  are  situated,  shall  be 
specified  in  the  order.  The  order  shall  be  published  in  such  news- 
paper or  newspapers,  and  for  such  time  as  the  court  shall  direct. 
The  court  may  also  direct  the  order  to  be  personally  served  upon 
such  persons  as  it  shall  designate. 

DerlvatioBt     L.  1862,  ch.  365,  |  3. 

§  343*  Prooeedinss  tkereon. 

The  court  may  issue  commissions  to  take  the  testimony  of  wit- 
nesses and  may  refer  it  to  a  referee  to  take  and  report  proofs  of 
the  facts  stated  in  the  petition.  The  certificate  of  the  proper  surro- 
gate or  surrogates,  whether  or  not  letters  testamentary  or  of  ad- 
ministration have  been  issued,  shall  be  evidence  of  the  fact;  and 
the  certificate  of  the  clerk  of  the  county  or  counties  in  which  the 
mortgaged  premises  have  been  situate,  since  the  date  of  the  said 
mortgage,  shall  be  evidence  of  the  assignment  of  such  mortgage, 
or  of  a  notice  of  the  pendency  of  an  action  to  foreclose  such  mort- 
gage, and  of  such  other  matters  as  may  be  therein  stated ;  or  if  a 
notice  of  the  pendency  of  an  action  to  foreclose  such  mortgage  has 
been  filed,  then  his  certificate  that  such  mortgage  has  never  been 
foreclosed,  unless  the  allegation  of  payment  shall  be  denied,  and 
evidence  be  given  tending  to  rebut  the  presumption  of  payment, 
arising  from  lapse  of  time,  such  lapse  of  time  shall  be  sufficient 
evidence  of  payment.  Upon  being  satisfied  that  the  matters  al- 
leged in  the  petition  are  true,  the  court  may  make  an  order  that 
the  mortgage  be  discharged  of  record. 

Derlvationt    L.  1862,  ch.  365,  8  4,  as  amended  by  L.  1882,  oh.  278,  f  1. 

§  344.  Wben  county  clerk  to  disel&arse  inortcace  of  record. 

The  county  clerk,  upon  being  furnished  with  a  certified  copy  of 
such  order  and  paid  the  fees  allowed  by  law  for  discharging  mort- 
gages, shall  record  said  order  and  discharge  the  mortgage  of  record. 

Derivation!     L.  1862,  ch.  365,  §  6. 
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^ARTICLE  11. 
QUIETING  TITLB  TO  REAL  PROPERTY. 

Section  860.  When  special  proceeding  to  quiet  title  may  be  maintunecL 

861.  Petition. 

862.  Order  for  publication  of  notice  to  persons  interested. 
868.  Owners  of  several  parcels  may  imite  in  proceedings. 

864.  Hearing  and  final  order  upon  non-appearance  of  adverso 

claimants. 

865.  Hearing   and   final   order   upon   appearance   of   adverse 

claimants. 

866.  Notice  of  pend^icy  to  be  filed  and  recorded. 

t  360.  Wl&Mi  speetal  proeeedlac  to  q«l«t  tltl«  may  hm  »ial»talme<l. 

Whenever  real  property  shall  have  been  conveyed  by  a  sheriff  or 
referee,  pursuant  to  a  judicial  decree,  which  decree  has  been  lost 
or  destroyed,  and  the  defendants  (other  than  lienors  or  incum- 
brancers) named  in  the  notice  of  pendency  of  the  action  in  which 
such  decree  was  made,  or  those  who  might  claim  under  them,  or 
either  of  them,  are  dead,  unknown  or  their  whereabouts  cannot 
after  diligent  inquiry  be  ascertained,  the  person  who  has  been,  or 
he  and  those  having  his  estate  who  have  been,  for  thirty  years  in 
actual  i>08session  of  such  property  claiming  it  in  fee  under  said 
sheriff's  or  referee's  deed,  which  deed  shall  have  been  recorded  at 
least  thirty  years,  may  maintain  a  special  proceeding  for  the  pur^ 
pose  of  establishing  judicially  his  or  their  title  to  such  real  prop- 
erty. 

DertTAtloBt    L.  1890,  ch.  503,  i  1. 

1  361.    Petitlra. 

A  person  or  persons,  desiring  to  institute  a  proceeding  under  this 
article,  must  present  a  petition  to  the  supreme  court  at  a  special 
term  to  be  held  in  the  judicial  district  in  which  the  real  property 
is  situated,  setting  forth  the  facts  proving  to  the  satisfaction  of 
the  court,  that  the  case  is  one  of  those  specified  in  section  three 
hundred  and  sixty,  and  must  describe  the  property  with  common 
certainty,  and  state  what,  if  any,  liens  or  incumbrances  exist 
thereon,  and  the  names  of  the  persons,  if  any,  besides  the  peti- 
tioners, who  have  been  in  the  actual  possession  of  the  property 
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during  the  past  thirty  years  claiming  title  as  owners  thereof  in 
fee,  and  how  such  title  was  derived,  and  shall  also  annex  to  said 
petition  a  duly  certified  copy  of  the  sheriff's  or  referee's  deed 
recorded  thirty  years  since  under  which  petitioners  claim  title. 

DerlTatlom     L.  1890,  ch.  603,  8  2. 

I  362*  Ord«r  for  pmlilieatioa  of  notleo  to  persoma  laterested. 

Upon  the  presentation  of  such  petition,  duly  verified  in  the 
manner  prescribed  for  the  verification  of  pleadings  by  the  code  of 
civil  procedure,  the  said  court  shall  make  an  order  for  the  publica- 
tion of  a  notice  requiring  all  persons  claiming  any  interest  in  the 
real  property  described  in  such  petition  to  appear  before  the  court 
at  a  special  term  thereof,  to  be  held  at  a  time  and  place  to  be 
therein  specified,  not  less  than  three  months  nor  more  than  six 
months  thereafter,  and  show  cause,  if  any  they  have,  why  they 
should  not  be  forever  barred  from  maintaining  any  action  or  pro- 
ceeding for  the  recovery  of  the  real  property,  which  shall  be  sub- 
stantially described  as  set  forth  in  said  petition,  and  which  notice 
shall  also  contain  a  reference  to  the  time  and  place  of  record  of  the 
sheriff's  or  referee's  deed  referred  to  in  this  article.  Said  publica- 
tion shall  be  made  once  a  week  for  three  months  successively  prior 
to  the  return  day  named  in  said  notice  in  two  newspapers  desig- 
nated in  the  order  as  most  likely  to  give  notice  to  any  claimant  of 
the  property.  (Amended  by  L.  1909,  ch.  240,  §  70,  in  effect 
April  22,  1909.) 

D«riTa*1oii!     L.  1800,  cb.  503,  §  3. 

I  363.  Owners  of  BeTeral  parcels  may  unite  in  proeeedinss. 

In  case  the  property  described  in  said  sheriff's  or  referee's  deed 
shall  have  been  subdivided,  the  owner  or  owners  of  the  several 
parcels  thereof  may  unite  in  the  same  petition  and  proceeding  pro- 
vided for  by  this  article. 

DerlTatioat    L.  1890,  ch.  503,  S  4. 

I  364.  Hearing  And  £nal  order  npon  non-appearanoo  of  adverse 
elaimants* 

Upon  the  return  day  named  in  said  notice  the  court  shall  pro- 
ceed summarily  to  inquire  into  the  truth  of  the  matters  set  forth 
in  the  petition,  and  may  appoint  a  referee  for  that  purpose,  and 
if  there  shall  be  no  appearance  by  any  person  claiming  any  adverse 
interest  to  the  petitioners  in  the  real  property  described  in  the 
petition,  the  court  may  make  a  final  order  declaring  that  the  title 
of  the  petitioner  to  such  real  property  has  been  judicially  estab- 
lished, which  final  order,  together  v^ith  the  petition  and  order  for 
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and  proof  of  publication  of  the  notice,  and  the  proofs  taken  before^ 
the  court  or  referee  shall  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  real  property  is  situated,  and  such  final  order 
shall  be  evidence  of  the  facts  so  declared  to  be  established  thereby 
in  all  courts  and  places,  and  thereafter  no  action  or  proceeding  for 
the  recovery  of  the  real  property  described  in  said  final  order  or 
any  part  thereof,  or  of  any  interest  therein,  shall  be  maintained 
by  any  person  named  as  a  defendant  in  the  notice  of  pendency  of 
action  referred  to  in  section  three  hundred  and  sixty,  or  by  any 
person  or  persons  claiming  under  such  defendant  or  either  of  thenu 
DerlTAtioBt    L.  1890,  eh.  503,  S  6. 

t  365.  Hotiee  and  lliiml  order  mpon  appearamoe  of  adTorso  olaiat- 
ants. 

If  any  person  shall  appear  on  the  return  day  of  said  notice  and 
claim  in  writing  an  interest  in  the  real  property  adverse  to  that  of 
the  petitioners,  stating  the  nature  of  his  claim  and  his  place  of  resi- 
dence, the  court  may  proceed  in  like  manner  to  inquire  into  the 
truth  of  the  facts  stated  in  the  petition  and  may  make  a  final  order 
in  like  manner  and  with  like  effect  as  above  provided,  except  that 
such  final  order  shall  not  affect  in  any  way  any  person  who  shall 
have  appeared  on  the  return  day  and  ^asserted  a  claim  adverse  to 
the  petitioners,  as  herein  provided  for. 

D«rtTatioBi    L.  1890,  ch.  608,  f  8. 

I  366.  Kotloo  of  pemdemey  to  bo  tted  and  reoorded* 

Ko  such  final  order  shall  be  made  until  the  petitioners  named 
in  said  proceedings,  or  their  attorney,  shall  file  in  the  clerk's  office 
of  the  county  in  which  such  real  property  is  situated  a  notice  of 
the  pendency  of  the  said  special  proceeding,  containing  the  names 
of  all  the  persons  claiming  to  be  then  owners  of  the  property  in 
fee,  pursuant  to  said  sheriff's  or  referee's  deed,  the  object  of  the 
proceeding,  together  with  a  brief  description  of  said  property. 
Each  county  clerk  with  whom  such  notice  is  filed  must  immedi- 
ately record  it  in  the  book  kept  in  his  office  for  recording  of  notices 
of  pendency  of  an  action,  and  index  it  to  the  name  of  each  person 
claiming  to  be  owner  as  aforesaid,  and  said  clerk  shall  be  entitled 
to  receive  for  hia  services  the  same  fees  therefor  as  are  now  allowed 
by  law  for  filing,  recording  and  indexing  a  notice  of  pendency  of 
action. 

D«rlTatioBi    L.  1890,  ch.  603,  f  7. 
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^ARTICLE  12. 

REGISTERING  TITLE  TO  REAL  PROPERTY. 

Sbction  370.  Petition  to  register  title  to  real  property. 

371.  Petitions  and  proceedings  to  be  in  the  supreme  court;   title 

part  of  special  term. 

372.  County  clerks  and  registers  to  bo  registrars  of  title. 

373.  Registrar's  bond. 

374.  Deputy  registrars'  powers  and  duties. 

375.  Compensation  of  registrars  and  deputy  registrars,  official  ex- 

aminers of  title,  and  registration  clerks. 

376.  Disposition  of  fees  received  by  registrar. 

377.  Official  examiners  of  title. 

378.  What  owners  may  apply;  what  titles  may  be  registered. 

379.  Contents  of  petition  for  registration;  other  papers  to  be  filed. 

380.  Official  examiner's  report  of  title;  other    evidences  of  title. 

381.  Survey,  map,  or  plan  to  be  filed. 

382.  Notice  of  petition  and  of  pendency  of  proceeding. 

383.  Filing  of  caution. 

384.  Agent  of  nonresident  petitioner. 

385.  Proceedings  upon  the  petition;  notice  of  hearing. 

386.  Form  of  notice  to  parties. 

387.  Summons  and  notice  to  be  posted  on  the  land. 

388.  Guardian  ad  litem. 

389.  Any  person  interested  may  appear  and  defend. 

390.  Title  in  lands  vested;  clouds  thereon  removed. 

391.  Final  orders  conclusive;  to  be  entered  and  docketed  as  a  judg- 

ment. 
892.  Fraud;   action  to  set  aside  the  final  order  or  judgment  or  t* 
recover  the  property. 

393.  Registration  of  title. 

394.  Certificate  of  title. 

395.  Title  book. 

396.  Duplicate  certificate  of  title. 

397.  Owner's  receipt  for  certificate  of  title. 

398.  Certificate  to  include  dealings  pending  registration. 

399.  Certificate  of  title  as  evidence. 

400.  Rights  of  owners  of  registered  property;    exceptions;    incum- 

brances and  transfers  to  be  filed. 

401.  Registered    property   not   affected  by   prescription   or   adverse 

possession. 

402.  Fraud;  notice  only  by  registration. 
403  <  Memorial  to  be  carried  forward. 

404.  Registered  property  to  remain  registered. 

405.  Registered  property  subject  to  same  rights  and  burdens  as  un- 

registered property. 

406.  Transfers  of  registered  property. 
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fisomw  407.  Certificate  as  to  part  of  property  Temaining  after  transfer. 

408.  Book  of  oovenants,  restrictions,  trusts  and  forms. 

409.  filing,   entering   and   indexing   papers   parsuaat   to  this  ao^; 

tidcler  certificate. 

410.  Notice  of  filed  papers. 

411.  Addresses  of  interested  parties;  notice. 

412.  When  a  transfer  is  deemed  to  be  r^iisterod. 

413.  New  certificates  of  title. 

414.  Loss  of  owner's  duplicate. 

415.  Mortgages,  leases  and  other  liens  and  charges;  may  be  regis- 

tered. 

416.  Proceedings  to  register  mortgage,  lease  or  other  lien  or  charge. 

417.  Judgments,  decrees,  attachments  and  other  liens  to  be  noted  on 

certificate. 

418.  Assignment  of  mortgage,  lease,  or  other  lien  or  charge. 

419.  Release,  discharge  or  surrender  of  charge  or  incumbrance. 

420.  Enforcement  of  mortgages,  charges,  liens  and  incumbrances. 
420ia.  Kegistratlon  under  judicial  sales. 

421^  Powers  of  attorney  to  be  filed  and  registered. 

422.  Keference  of  doubtful  matters  to  the  court. 

423.  Death  of  owner  of  registered  property;  transfer  of  property 

424.  Certificate  of  title  during  settlement  of  estate. 

425.  Title  derived  through  execution  of  a  power  in  a  wilL 

426.  Assurance  fund. 

427.  Compensation  from  assurance  fund. 

428.  Action  against  assurance  fund. 

429.  Restrictions  on  claims  against  assurance  fund. 

430.  Penalties  for  fraudulent  acts  or  false  certificaiaSk 

431.  Forgery  and  fraudulent  stamping;  penalty. 

432.  Fees  to  be  charged. 

433.  Construction  of  article. 

434.  Form  for  official  examiner's  report  of  title. 
435j  Form  for  certificate  of  title. 

§  870.  Petition  to  register  title  to  real  property. 

Real  property,  or  any  estate,  interest,  or  right  therein,  iSie  title 
to  which  is  hereby  autiborized  to  be  registered,  may  be  brought 
Tinder  the  operation  of  this  article  by  the  filing  of  a  verified  peti- 
tion praying  for  registration,  with  the  clerk  of  the  county  in  which 
the  land,  or  some  portion  thereof,  is  situated.  The  petition  may  be 
so  made  in  person  by  the  owner  or  owners  of  such  property,  estate, 
interest,  or  right,  or,  where  special  circumstances  are  shown  mak- 
ing it  impracticable  for  llhe  owner  to  make  such  petition  in  person, 
by  an  agent  acting  xmder  a  power  of  attorney  acknowledged  in  the 
same  manner  as  a  deed  to  be  recorded.  A  corporation  may  also 
apply  by  its  duly  authorized  officer  or  agent.  An  infant  or  other 
person  under  disability  may  apply  by  his  legally  appointed  guard- 
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ian,  or  trustee,  or  committee.  The  natnral  person  or  corporation, 
in  whose  behalf  the  petition  is  filed  may  be  known,  and  is  treated 
in  this  article,  as  the  petitioner.  Any  other  party  to  the  pro- 
ceeding may  be  known  as  a  defendant.     (Amended  by  L.  1910, 

ch.  627;  L.  1918,  ch.  572,  in  eflfect  May  8,  1918.) 
Derivation:    L.  1908,  cb.  444,  §  2, 

§  S71.  Petitions  and  proceedings  to  be  in  the  supreme  conrt;  title  part  of 
•pedal  term. 

The  petition  for  registration  must  be  made  to  the  supreme  court ; 
or  to  a  justice  thereof,  sitting  at  a  special  term  in  any  of  the 
counties  within  the  judicial  department  where  the  property  is 
situated,  and  for  that  purpose  said  court  shall  be  always  open ;  and 
its  orders,  judgments  and  decrees  in  cases  coming  imder  this  article 
may  be  made  and  entered  as  well  in  vacation  as  in  term  time.  Tfh© 
proceedings  upon  such  petitions  shall  have  the  effect  of  proceedings 
in  rem  against  the  land,  and  the  final  orders  flhall  have  the  effect 
of  final  judgments  in  an  action  and  £(hall  operate  directly  on  the 
land  and  vest  and  establish  title  thereto.  An  issue  raised  in  such 
a  case  dball  be  tried  at  a  special  term  of  said  court,  in  the  county 
in  which  the  petition  is  filed,  by  the  court,  except  that  an  issue  of 
fact  may  be  tried  by  a  jury,  in  the  manner  prescribed  by  the  con- 
stitution and  code  of  civil  procedure.  When  in  any  county  the 
amount  of  business  under  llhis  article  makes  it  necessary  or  proper 
that  such  business  should  be  attended  to  by  one  or  more  justices 
of  said  court  assigned  for  that  purpose,  tihe  appellate  division 
of  the  judicial  department  in  which  such  county  is  situated  shall 
designate  as  many  justices  as  may  be  deemed  necessary,  to  con- 
stitute the  "title  part''  of  the  special  term  in  that  court ;  and  said 
appellate  division  shall  provide  by  rules  of  practice  for  ifce  con- 
duct, in  said  title  part,  of  the  business  coming  under  this  article 
in  such  county.  Said  appellate  division  may  assign  one  or  more 
additional  justices  to  said  "title  part"  of  lihe  special  term,  or 
withdraw  one  or  more  justices  therefrom,  as  the  business  coming 
xmder  this  article  may  require  and  the  availability  of  the  supreme 
court  justices  make  proper.  One  of  the  justices  so  assigned  to 
the  "title  part"  of  the  special  term  in  any  county  E&all  be  desig- 
nated by  said  appellate  division  to  have  general  supervision  and 
control  of  the  business  coming  under  this  articb  in  that  county; 
and  so  far  as  is  reasonably  possible,  sucib  designation  shall  remain 
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unchanged,  and  such  justice  shall  be  retained  continuously  in  such 
term  and  part  during  his  term  of  office  unless  in  the  opinion  of 
the  appellate  division  a  change  is  required  for  the  better  enforce- 
ment or  working  of  this  law.  One  and  the  same  justice  may  be 
assigned  so  as  to  have  such  general  supervision  and  control  in  two 
or  more  counties  of  the  judicial  district  for  which  he  is  elected. 
Other  duties  may  be  assigned  by  such  appellate  division  to  such 
justice,  provided  that  they  do  not  interfere  with  his  work  in  super- 
vising and  controlling  the  business  coming  under  this  article.  The 
justice  assigned,  as  herein  provided,  to  have  general  supervision 
and  control  of  the  business  coming  imder  lihe  article  in  any  county^ 
shall  also  have  general  supervision  and  control  of  all  the  official 
examiners  within  sudh  county  and  it  shall  be  his  duty  to  observe 
and  supervise  their  work  as  such  official  examiners,  to  advise  them 
when  necessary  and  to  make  any  suggestions  or  recommendations 
to  the  appellate  division  with  respect  to  discipline,  suspension  or 
removal  of  any  of  IJbem  as  to  him  may  seem  necessary  or  proper  in 
the  interests  of  the  successful  operation  of  tlhis  law.    (Amended  by 

L.  1916,  ch.  547 ;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
Dexivatioii:    L.  1908,  ch.  444,  §  3. 

§  87flL  County  clerks  and  regUtere  to  be  registrars  of  title. 

County  clerks  in  the  several  counties  of  the  state,  except  the 
counties  that  may  have  registers,  and  in  the  latter  counties  tihe 
registers  of  said  counties  shall  be  "registrars"  of  titles  in  their 
respective  counties.  All  laws  relative  to  registers,  county  clerks 
and  their  deputies  shall  extend  to  registrars  and  their  deputies, 
so  far  as  the  same  may  be  applicable,  except  as  in  this  article 
otherwise  provided.     Registrars  of  titles  shall  be  county  officers^ 

within  the  meaning  of  tihe  laws  of  this  stata 
Derivation:    L.  1908,  ch.  444,  §  4. 

§  878.  Registrar's  bond. 

Every  registrar,  before  entering  upon  his  duties  as  registrar, 
shall  give  a  bond  with  sufficient  security,  to  be  approved  by  a  jus- 
tice of  the  supreme  court,  payable  to  the  people  of  the  state  of  New 
York,  in  a  penal  sum  the  same  as  that  for  his  bond  as  raster  or 
county  clerk,  conditioned  for  the  faithful  discharge  of  bis  duties, 
and  to  deliver  up  all  papers,  books,  records  and  other  property  be- 
longing to  the  county  or  appertaining  to  his  office  as  registrar  of 


Digitized  by 


Google 


1518  REAL  PROPERTY  LAW.  §§  374,  375 

titles,  whole,  safe  and  undef aced,  when  lawfully  required  so  to  do, 

wihich  bond  shall  be  filed  in  ihe  office  of  the  secretary  of  state. 
Deriyation:    L.  1908,  ch.  444,  §  5. 

§  S74.  Deputy  regiftrars'  powera  and  dntka. 

In  any  county  where  libe  business  under  this  article  so  warrants, 
the  registrar  may  appoint  a  chief  deputy  and  as  many  other 
deputies  as  are  needed.  But  no  one  unless  he  is  also  a  deputy 
register  or  an  assistant  deputy  register  appointed  under  statutory 
authority,  or  a  deputy  county  clerk,  shall  be  appointed  as  such 
reputy  registrar  unless  he  has  qualified  as  an  official  examiner  of 
title  as  described  and  required  by  section  three  hundred  and  sev- 
enty-seven of  lihis  chapter. 

Deputies  may  perform  any  and  all  duties  if  the  registrar  in 
the  name  of  the  registrar,  and  the  acts  of  such  deputies  shall  be 
held  to  be  acta  of  the  registrar,  and  in  case  of  the  death  of  the 
registrar,  or  his  removal  from  office,  the  chief  deputy  shall  tftiere- 
npon  become  the  acting  registrar  until  such  vacancy  shall  be  filled 
according  to  law,  and  he  shall  file  a  like  bond  and  be  vested  with 
the  same  powers  and  subject  to  the  same  responsibilities  and  en- 
titled to  the  same  compensation  as  in  the  case  of  the  registrar. 
(Amended  by  L.  1909,  ch.  305;  L.  1916,  ch.  547;  L.  1918,  clu 

572,  in  eflPect  May  8,  1918.) 
Derivation:    L.  1908,  ch.  444,  §  6. 

§  S75.  Compeniation  of  registrars  and  deputy  regiatimra,  official  ezamiatra 
of  title,  and  registration  clerks. 

Where  county  clerks  and  registers  are  salaried  officials,  the  local 
authorities  (county  officials  who  provide  for  county  expenses,  in 
the  city  of  New  York,  the  board  of  aldermen  upon  the  recom- 
mendation of  the  board  of  estimate  and  apportionment)  shall  fix 
ijbeir  additional  compensation  as  registrars,  also  the  compensation 
of  deputy  registrars,  official  examiners  of  title,  the  clerks,  et  cetera, 
needed  to  carry  on  the  work  under  this  article.  Where  a  county 
clerk  or  a  register  is  compensated  directly  by  the  fees  paid  to  him- 
self, his  deputies  and  assistants,  the  fees  paid  to  him  as  repstrar 
shall  take  the  usual  course  and  be  used  to  compensate  deputies, 
official  examiners  of  title,  clerks,  et  cetera,  at  such  rates  as  the 
registrar  may  fix,  the  remainder  to  belong  to  him.     (Amended  by 

1. 1918,  ch.  572,  in  eflFect  May  8,  1918.) 
Derivation:    L.  1908,  eh.  444,  §  7. 
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§  S76.  IHqNMitiMi  of  feet  reoehred  by  zegistzar. 

All  fees  reeeiyed  by  the  registrar,  for  the  performance  of  tlie 

duties  devcdving  upon  him  and  upon  the  official  examiner  of  titles 

pursuant  to  this  article,  shall  be  disposed  of  in  the  same  manner 

as  are  fees  paid  to  county  clerks  and  registers.     It  shall  be  the 

duty  of  the  local  authorities  who  provide  for  county  expenses  to 

provide  such  accommodations,  help,  safes,  books,  papers  and  for 

such  other  expenses  as  may  properly  be  required  by  the  registrar 

in  the  conduct  of  his  offica     (Amended  by  L.  1918,  ch.  672,  in 

effect  May  8,  1918.) 
Oeihation:    L.  1908,  ch.  444,  §  8. 

§  877.  Official  examiners  of  title. 

The  registrar  in  any  county  is  authorized  to  appoint  one  or 
more  official  examiners  of  title  who  shall  be  qualified  in  accord* 
ance  with  the  provisions  of  law  and  sudh  rules  as  may  be  adopted 
by  the  court  of  appeals.  The  court  of  appeals  shall  prescribe  such 
rules  as  it  deems  expedient  with  respect  to  ascertaining  the  fitness 
and  qualifications  of  individuals  for  appointment  as  official  ex- 
aminers of  title.  Such  rules  may  provide  that  the  length  of  time 
during  which  candidates  Ibave  practiced  law  and  the  experience  * 
they  have  had  in  the  examination  of  titles  to  real  property  shall 
be  taken  into  consideration  in  determining  their  qualifications. 
Every  official  examiner  of  title  must  be  an  attorney  and  counselor- 
at-law  of  this  stata  Subject  to  rules  hereafter  adopted  by  the  court 
of  appeals,  attorneys  and  counselors-at-law  hertofore  duly  licensed 
as  official  examiners  of  title  shall  be  eligible  for  appointment  as 
official  examiners  of  titla 

In  case  the  r^strar  shall  fail  to  appoint  an  official  examiner 
of  title  in  any  county,  the  justice  of  the  supreme  court  to  which 
petition  is  made  to  register  any  land  in  sudh  county,  may  appoint 
a  competent  atomey  to  act  as  such  official  examiner  of  title  upon 
that  petition.  Any  official  examiner  of  title  shall  have  power  to 
hold  investigations  necessary  to  determine  questions  of  fact  aris- 
ing in  the  course  of  his  examination  of  any  title,  may  summon 
witnesses  and  examine  them  under  oath  with  regard  thereto,  and 
may  at  any  time  apply  to  the  supreme  court  for  directions,  and 
receive  its  assistance^  in  regard  to  any  investigation  conducted  by 
lim.  The  appellate  division  of  the  supreme  court  may  admonish, 
<li8cipline>  suspend  or  remove  any  official  examiner,  because  of 
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any  dishonesty,  incompetency,  neglect  of  duty  or  any  other  im- 
proper conduct  or  omission,  either  on  its  own  motion,  or  oa  the 
suggestion  or  recommendation  of  tibe  justice  of  the  supreme  court 
having  general  supervision  and  control  of  the  business  coming 
under  this  law  in  the  county  in  which  such  official  examiner  i» 
appointed;  and  it  shall  be  the  duty  of  said  appellate  division  to 
co-operate  with  such  justice  in  endeavoring  to  retain  the  highest 
possible  standard  of  ability,  efficiency  and  honest  service  for  all 
official  examiners  acting  under  and  pursuant  to  this  law. 

No  person  who  is  the  attorney  or  counsel  or  otherwise  inter- 
ested in  a  proceeding  to  register  titles  to  real  property,  shall  act 
as  official  examiner  of  title  in  such  proceeding.  (Amended  by  L 
1916,  ch.  547;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 

Derivation:    L.  1908,  ch.  444,  §  9. 

§  378.  What  ownera  may  apply;  what  titles  may  be  lesisteied. 

Petition  for  registration  of  title  may  be  made  by  the  foUowing^ 
persons:  First.  The  person  or  persons  who  claim,  singly  or  col- 
lectively, to  own  in  fee  simple  the  legal  estate  in  land,  or  in  some 
right  in  or  over  land,  and  who  Ibold  and  possess  such  land  or  such 
right. 

Second.  The  person  or  persons  who  claim,  singly  or  coUectivdy, 
to  own  a  contract  for  the  purchase  in  fee  simple  of  the  legal  estate 
in  land,  or  in  some  right  in  or  over  land,  from  the  owner 
thereof.  Such  contract  must  be  with  the  owner  of  lihe  fee  and 
acknowledged  as  a  deed  to  be  recorded,  and  must  be  filed  with  the 
petition.  Registration  in  the  name  of  the  holder  of  the  contract 
shall  not  be  made,  except  on  the  production  of  a  proper  transfer 
of  title  under  and  pursuant  to  the  contract  from  a  transferer  in 
possession,  or  the  consent  in  writing,  duly  acknowledged,  of  tihe 
proposed  vendor  in  possession  and  named  in  the  contract  and 
his  wife,  if  he  be  married.  Such  transfer  or  consent  may  be  made 
after  the  commencement  of  the  registration  proceeding. 

Third.  The  person  or  persons  who  claim,  singly  or  collectively, 
to  have  the  power  of  appointing  or  disposing  in  fee  simple  of  the 
legal  estate  in  land,  or  in  some  right  in  or  over  land. 

"No  title  to  a  mortgage,  lien,  trust,  charge  or  estate  lees  than 
a  fee  simple  ahsJl  be  registered,  unless  the  title  to  the  legal  estate 
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chaae^  it  shall  refer  ti  the  ownersihip  of  the  proposed  vendor^  and 
to  the  contract  of  purobas'j  and  sale. 

It  shall  not  be  an  objection  to  bringing  real  property  nnder  this 
article  that  the  estate  or  interest  of  the  petitioner  is  subject  to 
any  outstanding  lesser  estate,  mortgage,  trust,  charge,  or  other 
lien  or  right.  But  any  such  lesser  estate,  mortgage,  trust,  charge, 
or  other  lien  or  right  shall  be  duly  noted  on  the  certificate  of  title 
when  issued.  (Amended  by  L.  1916,  eh.  647 ;  L.  1918,  ch.  672,  in 
effect  May  8,  1918.) 

Derhratian:    L.  1908,  ch.  444,  §  10. 

§  S79.  Contents  of  petition  for  registration;  other  papers  to  be  filed. 

The  petition  for  registration  shall  be  verified  in  the  manner 
prescribed  in  the  code  of  civil  procedure  for  a  complaint  and  shall 
set  forth,  in  addition  to  any  other  proper  allegations: 

(a)  Th^  name  and  place  of  residence  with  street  number,  if 
any,  and  post-office  address  of  each  of  the  petitioners,  and  when 
made  by  one  acting  in  behalf  of  another,  the  name,  place  of  resi- 
dence and  street  number,  if  any,  and  post-office  address  and 
capacity  of  the  person  so  acting. 

(b)  Whether  or  not  each  of  the  i)etitioners  (except  in  case  of  a 
corporation)  is  married,  and,  if  married,  the  name,  place  of  resi- 
dence and  street  number,  if  any,  and  postoffice  address  of  the  hus- 
band or  wife,  and,  if  unmarried,  whether  he  or  she  has  been  mar- 
ried, and  if  he  or  she  has  been  previously  married,  when  and  how 
the  previous  marriage  relation  terminated,  and,  if  the  previous  mar- 
riage was  terminated  by  annulment  or  divorce,  when,  where  and 
by  what  court  the  annulment  or  divorce  was  granted,  and  for  the 
misconduct,  if  any,  of  whiclh  party  it  was  granted,  and  the  nature 
of  the  misconduct,  if  any,  for  which  it  was  granted. 

(c)  That  each  of  the  petitioners  is  of  the  full  age'  of  twenly- 
one  years  and  free  from  any  disability,  or,  if  he  is  a  minor  or 
xmder  disability,  his  age  or  tihe  nature  of  such  disability,  and  the 
authority  of  the  person  by  whom  his  petition  is  made. 

(d)  The  names  and  places  of  residence  with  street  number,  if 
any,  and  post-office  addresses  of  all  persons  having  or  claiming 
any  interest  in  or  lien  upon  the  property,  or  any  part  thereof,  the 
title  to  which  is  sought  t^  be  registered,  and  wibether  or  not  any 
of  them  are  infants  or  oflierwise  incapacitated;  the  owners  in 
fee  simple  of  the  surroundc^g  contiguous  properties,  and  their 
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post-office  addresses  so  far  as  they  are  known  or  can  be  reason- 
ably ascertained  by  inquiry  on  such  property;  the  people  of  the 
state  of  New  York;  all  persons  who  have  filed  any  caution  or 
cautions  against  the  registration  of  such  property,  as  provided  by 
section  three  hundred  and  eighty-three  of  ""his  chapter;  and  a 
designation  of  all  other  possible  owners  and  claimants  of  the 
property  or  any  right  or  interest  in  or  lien  upon  the  property  of 
any  part  thereof  as  "all  other  persons^  if  uiy,  (having  any  right 
or  interest  in  or  lien  upon  the  property  affxted  by  this  proceed- 
ing, or  any  part  thereof."  The  petition  shall  state  so  far  as  is 
known  to  the  petitioner,  what  claim,  if  any,  the  state  of  New 
York  makes  to  the  property  in  question  or  what  interest,  if  any, 
it  has  therein  other  ihan  the  general  governmental  interest  or  such 
as  exists  as  to  all  land  in  private  ownership. 

(e)  An  adequate  description  of  the  land  and  whether  vacant  or 
improved,  and  if  improved,  the  nature  of  the  improvement,  and 
if  occupied,  the  names  of  the  occupants  and  the  nature  of  their 
occupancy  except  as  to  tendencies  under  leases  for  periods  not 
exceeding  one  yeari 

(f)  A  statement  of  the  estate,  interest  or  right  claimed  by 
the  petitioner  in  the  property  the  title  to  which  is  sought  to  be 
registered;  the  value  of  the  property  on  the  basis  of  the  last  assess- 
ment for  local  taxation,  and  any  mortgage  or  other  encumbrance, 
lien,  restriction,  easement,  claim  or  interest  to  which  the  title 
is  subject  so  far  as  known  to  the  petitioner. 

(g)  A  prayer  that  the  title  be  duly  registered,  as  belonging 
to  and  vested  in  the  petitioner,  or  as  the  facts  may  require  at  the 
time  of  sudh  registration. 

The  court  may  require  the  petition  to  be  amended  and  reveri- 

fied  as  the  circumstances  of  the  case  may  demand  or  make  proper. 

(Amended  by  L.  1910,  ch.  627;  L.  1916,  ch.  647;  L.  1918,  eh. 

672,  in  effect  May  8,  1918.) 
Derivation:    L.  1908,  eh.  444,  §  11. 

§  880.  Official  <nrafhinOT*i  report  of  title;  other  evidences  of  title. 

Immediately  upon  the  filing  of  the  petition  the  court  shall 
enter  an  order  referring  the  matter  to  one  of  the  official  exam- 
iners of  title  appointed  in  the  county  as  provided  in  section 
Ijhree  hundred  and  seventy-seven  of  this  dhapter  and  directing  the 
registrar  to  give  notice  of  the  hearing  upon  the  petition  as  pro- 


Digitized  by 


Google 


§  380       EEGISTEMNG  TITLE  TO  PROPERTY.         1523 

yided  in  section  three  hundred  and  eighty-five  of  this  chapter,  to 
the  parties  named  in  the  petition.  The  order  shall  also  direct  the 
registrar  to  give  such  notice  to  sudh  additional  persons  as  the  pre- 
liminaiy  report  of  the  official  examiner  of  title  shows  should  be 
made  parties  to  the  proceeding,  unless  the  petitioner  shall  file  with 
the  registrar  a  waiver  of  lihe  requirement  that  any  such  additional 
persons  be  made  parties  to  the  proceeding  and  a  request  that  sudh 
notice  be  given  forthwith  to  the  parties  named  in  the  petition. 
In  case  such  waiver  and  request  is  filed  the  registrar  shall  give 
such  notice  only  to  the  persons  named  in  Hoe  petition  as  parties 
to  the  proceeding.  In  any  event,  however,  the  determination  of 
the  question  as  to  sufficiency  of  parties  and  as  to  due  service  of 
notice  shall  be  for  the  court  as  herein  provided.  As  soon  as  pos- 
sible after  the  petition  is  referred  to  him  the  official  examiner  of 
title  shall  file  a  preliminary  report  with  lihe  registrar  as  to  the  suffi- 
ciency of  the  parties  named  in  the  petition  and  as  to  what  addi- 
tional persons,  if  any,  should  be  made  parties  to  the  proceeding. 
The  official  examiner  of  title  shall  forthwith  proceed  to  examine 
the  title  and  investigate  the  facts  stated  in  the  petition  or  otiher- 
wise  brought  to  his  notice,  and  ahall  make  a  report  in  writing  to 
the  court  of  the  substance  of  the  proof  and  his  conclusions 
therefrom. 

The  court,  in  its  discretion  upon  the  request  of  the  petitioner, 
may  omit  referring  tibe  matter  to  an  official  examiner  of  title 
and  in  lieu  thereof  may  accept  a  report  on  title  made  and  certified 
to  by  a  title  insurance,  abstract  or  searching  company,  organized 
and  doing  business  under  the  laws  of  this  state;  the  procedure  in 
other  respects  shall  be  the  same  as  herein  provided  and  the  said 
report  shall  be  the  same  in  form  and  contents  as  required  herein 
for  the  report  of  an  official  examiner  of  title  and  shall  be  guaran- 
teed by  such  company  for  an  amount  not  less  than  the  amount  of 
the  last  assessment  of  the  property  for  local  taxation;  which 
guarantee  shall  inure  to  the  benefit  of  the  county  in  which  the 
property  is  situated  and  shall  be  recoverable  upon  by  the  county 
treasurer  (in  New  York  city  by  the  city  chamberlain). 

Said  official  examiner^s  report  i^hall  set  forth  the  exact  state  and 
condition  of  the  title  sought  to  be  registered,  and  the  names, 
places  of  residence  with  street  number,  if  any,  and  post-office 
addressee  as  far  as  known  or  reasonably  ascertainable^  and  the 
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rights  or  interesis,  or  claimed  rights  or  interests,  of  the  petitioner 
and  of  all  other  persons  liaving  or  claiming  any  rights  or  interests 
in  or  liens  upon  said  property  or  any  part  thereof;  it  shall  contain 
a  statement  as  to  whether  all  proper  parties  in  interest  have  in 
fact  been  served  witih  the  notice  as  provided  in  section  three 
hundred  and  eighty-five  of  this  chapter  and  if  so  in  what  manner, 
and  tihe  recommendation  of  the  official  examiner  of  title  as  to 
whether  further  notice  should  be  required  as  to  persons  residing 
within  or  beyond  the  state  from  whom  registered  return  receipts 
for  the  notice  of  hearing  have  not  been  received ;  it  shall  contain 
a  proper  reference  to  the  survey,  map  or  plan  provided  for  in  sec- 
tion three  hundred  and  eighty-one  of  this  chapter  and  a  statement 
of  all  encroachments^  if  any,  on  any  surrounding  contiguous  prop- 
erty and  the  names,  places  of  residence  with  street  number,  if  any, 
and  post-office  addresses  of  the  owners  in  fee  simple  of  such  sur- 
rounding contiguous  properties,  as  far  as  they  are  known  or  can 
be  reasonably  ascertained  by  inquiry  on  said  properties ;  and,  as  to 
actual  or  possible  owners  or  claimants  of  the  property  sought  to 
be  registered,  not  known  or  not  found,  it  shall  state  fully  what 
search  and  efforts  have  been  made  to  find  them.  All  possible 
owners  or  claimants  of  the  property  sought  to  be  registered,  or  of 
any  right  or  interest  therein  or  lien  thereon,  or  in  or  on  any 
part  thereof,  who  cannot  be  otherwise  described,  shall  be  desig- 
nated in  the  report,  and  in  the  notice  of  (hearing  on  the  petition, 
by  the  expression  "all  other  persons,  if  any,  having  any  right  or 
interest  in,  or  lien  upon  the  property  affected  by  this  proceeding, 
or  any  part  thereof."  By  the  statements  of  facts  contained  in  said 
report  of  title,  or  by  separate  accompanying  affidavits,  or  by  any 
other  additional  evidence,  if  necessary,  or  by  any  or  all  of  these, 
sufficient  facts  must  be  shown  to  satisfy  the  court  that  all  owners 
and  claimants  of  the  property  sought  to  be  registered,  or  of  any 
right  or  interest  in  or  lien  upon  the  same  or  any  part  thereof, 
who  could  be  found  by  diligent  inquiry  are  duly  and  specifically 
named  and  made  parties  to  the  proceeding.  The  question  of  the 
sufficiency  of  the  proof  that  all  such  owners  and  claimants  wiho 
could  be  found  by  diligent  inquiry  are  duly  and  specifically  named 
and  made  parties  to  the  proceeding  and  that  they  have  been  duly 
served  with  notice  of  hearing,  shall  be  for  the  court;  its  decision 
that  such  proof  is  sufficient  shall  be  shown  by  its  making  an  order 


Digitized  by 


Google 


§  380       EBGISTERING  TITLE  TO  PROPERTY.         1525 

approving  the  examiner's  report  of  title  or  the  final  order  for  the 
registration  of  the  title,  and  such  decision  or  order  shall  not  he 
drawn  in  question  after  thirty  days  from  the  time  when  the  final 
order  in  the  proceeding  is  entered.  The  abstract  of  title  and  the 
searches  made  or  used  by  the  official  examiner  in  the  process  of  his 
work  of  examining  the  title  and  all  the  other  proper  evidences  of 
the  due  examination  of  the  title,  shall  be  filed,  immediately  upon 
the  entry  of  the  final  order,  in  the  office  of  the  registrar  of  the 
county  unless  otherwise  directed  by  the  court  and  the  same  shall 
be  open  to  the  inspection  of  ,any  interested  person  and  shall  be 
subject  at  all  times  to  the  direction  of  the  court.  The  examiner^s 
report  of  title  shall  contain  a  short  form  of  description  of  the 
property,  the  title  to  wh.ich  is  sought  to  be  registered,  which  form 
is  to  be  used  in  the  notice  provided  for  by  section  three  hundred 
and  eighty-six  of  this  chapter.  Said  examiner's  report  shall  con- 
tain, or  be  accompanied  by,  any  other  or  further  information  that 
the  court  may  prescribe,  and  shall  be  in  such  form  as  the  court 
may  order  or  as  the  court  of  appeals  may  prescribe  in  its  rules. 
The  examiner  of  title  may  receive  in  evidence  and  may  base  his 
report  upon  any  official  search  or  abstract  or  any  search  or 
abstract  issued  in  regular  course  of  business  by  any  corporation 
duly  organized  under  and  by  virtue  of  the  laws  of 
this  state  and  by  said  laws  duly  authorized  to  make 
and  to  certify  to  searches  and  abstracts  of  title  or  to  guarantee  or 
insure  titles  to  real  property  in  this  state.  It  shall  be  the  duty  of 
any  public  official  forthwith  to  certify  the  returns  of  any  search 
upon  the  requisition  of  any  official  examiner  of  titla  Where  the 
title  to  the  premises  sought  to  be  registered  is  in  whole  or  in  part 
the  same  as  that  of  another  parcel  of  land  title  to  which  has  been 
registered,  reference  to  the  earlier  abstract  on  file  in  the  county  in 
which  the  petition  is  filed  may  be  made  by  the  official  examiner 
in  place  of  duplicating  the  matters  therein  contained.  Reference 
to  official  searches  duly  filed  in  the  county  in  which  the  petition 
is  filed  may  be  made  by  the  official  examiner  in  place  of  dupli- 
cating the  matters  therein  contained.  The  papers  so  referred  to 
shall  have  the  same  effect  as  evidence  and  proof  in  the  proceeding 
as  said  official  examiner's  report  of  title,  or  said  searchers,  as  the 
case  may  be.  TVlbere  the  petition  seeks  registration  of  a  title  sub- 
ject to  restrictive  covenants  or  agreements,  it  shall  not  be  nece^ 
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sarj  to  name  or  serve  those  persons  who  have  or  claim  ri^ts  to 

enforce  such  covenants  and  agreements,  but  unless  such  persons 

are  named  and  served  the  final  order  of  registration  must  direct 

that  title  be  registered  subject  to  such  covenants  and  agreementa. 

(Amended  by  L.  1910,  ch.  627;  L.  1916,  ch.  647;  L.  1918,  du 

572,  in  effect  May  8,  1920.) 
Derivation:    L.  1908,  cb.  444,  §  13. 

§  881.  Survey,  map,  or  plan  to  be  filed. 

There  ahall  be  filed  with  the  petition  or  with  the  official  ex- 
aminer of  title  and  by  him  incorporated  in  his  report  of  title  a 
survey,  map  or  plan  of  the  land  the  title  to  which  is  sought  to  be 
registered,  which  shall  be  made  by  a  competent  surveyor  and  shall 
be  subject  to  the  approval  of  the  court,  and  wihddi  shall  clearly 
show  the  exact  boundaries  of  the  land  and  its  comiection  with 
adjacent  lands  and  any  adjoining  or  neighboring  streets  and  ave- 
nues, and  the  distance  from  such  adjoining  or  neighboring  streets  or 
avenues,  and  all  encroachments,  if  any,  and  all  other  facts  which 
are  usually  abown  by  accurate  surveys.  If  any  adjacent  land  is 
already  registered,  the  survey  must  properly  connect  and  har- 
monize with  the  survey  of  such  previously  registered  land.  There 
shall  be  attached  to  said  survey,  map,  or  plan,  and  filed  with 
it,  an  affidavit  of  the  surveyor  by  whom  it  was  made,  that 
it  was  made  by  him  personally  or  under  has  immediate  supervision 
and  direction ;  that  it  is  a  survey,  map  or  plan  of  the  property 
described  in  the  petition  or  the  official  examiner's  report  of  title, 
and  that  according  to  the  best  of  his  knowledge  and  belief  said 
property  is  included  in  the  boundaries  shown  on  sudh  survey,  map 
or  plan,  without  any  encroachments  or  improper  erections,  except 
as  follows  (stating  and  describing  any  encroachments  or  improper 
location  of  buildings,  fences  or  other  structures).     (Amended  by 

L.  1916,  ch.  547;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivation:    L.  190S,  cb.  444,  §  13. 

§  388.  Notioe  of  petition  and  of  pendenc7  of  proceeding. 

At  the  time  when  the  petition  for  registration  of  any  property 
is  filed,  the  petitioner  shall  also  cause  to  be  filed  a  notice  thereof 
in  the  office  of  the  county  clerk  and  registrar  of  each  county 
where  the  property  is  situated,  which  notice  shall  be  made  and 
filed  in  the  nuumer  prescribed  for  a  notice  of  pendau^  of  action 
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by  section  flixteen  hundred  and  seventy  of  the  code  of  civil  pro- 
cedure^  and  shall  be  indexed  against  the  names  of  the  petitioner 
and  all  known  adverse  parties  or  claimants  except  the  owners 
of  abutting  properties,  and  shall  constitute  notice  of  the  pendency 
of  tihe  petition  and  of  the  proceeding,  and  shall  be  governed  in  all 
respects  by  the  same  rules  as  a  notice  of  the  pendency  of  an  action 
under  sections  sixteen  hundred  and  seventy  to  sixteen  hundred  and 
seventy-four  inclusive  of  the  code  erf  civil  procedure,  except 
that,  if  the  petition  be  dismissed,  or  the  proceeding  discontinued, 
or  in  any  way  terminated  other  than  by  registration  of  the  title, 
no  order  for  the  cancellation  of  such  notice  shall  be  made  by  the 
court  until  it  is  duly  and  fully  proved  to  the  court  that  the 
provisions  of  section  four  hundred  and  ten  of  this  chapter  have 
been  fully  complied  with  and  performed.  The  notice  of  pendency 
of  proceeding  filed  with  the  registrar,  as  provided  in  this  section, 
shall  also  be  noted  on  the  "tickler  certificate  booV  as  a  petition 
and  said  notice  shall  be  treated  as,  and  take  the  place  of,  the  peti- 
tion in  all  cases  in  which  this  act  requires  the  registrar  to  deal 
with  the  petition  and  shall  be  given  a  petition  number,  beginning 
with  number  one  for  the  first  petition  filed  and  so  on  in  numerical 
order,  and  also  a  serial  number.  In  any  place,  however,  where 
there  is  a  block  or  lot  system  of  indexing  in  use  the  said  notice 
shall  be  indexed  according  to  such  system.  The  notice  shall  be 
substantially  in  the  form  provided  by  section  three  hundred  and 
eighty-six  of  this  chapter.  (Amended  by  L.  1910,  dL  627;  L. 
1916,  ch.  547;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
DeriTAtion:    L.  1908,  cb.  444,  §  14. 

§  388.  Filing  of  caution. 

Any  person  claiming  to  have  any  right  or  interest  in  or  lien 
upon  any  real  property  or  any  part  thereof  the  title  to  which  hay 
not  been  restored,  may  file  with  the  registrar  a  written  notice, 
to  be  styled  a  "caution,''  that  he  requires  written  notice  to  be  given 
to  him  of  the  filing  of  any  petition  for  the  registration  of  the  title 
to  said  real  property.  In  such  notice  he  shall  show  how  he  claims 
title,  right,  interest  or  lien,  and  shall  give  his  own  place  of  residence 
with  street  number,  if  any,  and  his  post-office  address,  and  that  of 
a  person  (who  may  be  himself  or  not),  upon  whom  the  notice  may 
be  served.    In  case  any  petition  to  register  said  title  is  filed,  ser- 
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vice  of  such  notice  shall  be  made  within  ten  days  after  the  petition 
is  filed,  by  mailing  said  notice  securely  inclosed  in  a  post-paid 
wrapper  and  directed  to  the  person  indicated  at  the  place  named. 
A  like  cautionary  notice  may  be  required  by  the  owner  of  any  land, 
as  to  the  registration  of  the  title  of  any  or  all  of  tJie  land  abutting 
upon  his  land,  with  the  like  proceedings  in  all  respects.  There 
shall  be  kept  by  the  registrar  a  locality  index  of  the  cautionary 
notices,  in  which  the  same  shall  be  indexed  under  the  name  of  the 
street  or  road  upon  which  the  property  referred  to  in  the  notice 
abuts,  or  if  it  abuts  upon  none,  under  the  name  of  the  street  or  roed 
wthich  is  nearest  to  it.  In  any  place,  however,  where  there  is  a 
land  map  dividing  the  property  into  numbered  blocks,  the  index 
shall  be  made  by  block  numbers ;  and  if  any  system  of  indexing  by 
lot  numbers  is  used,  the  index  lot  numbers  shall  be  shown.  Such 
caution  shall  not  be  notice,  except  in  a  proceeding  under  this 
articla  (Amended  by  L.  1910,  ch.  627;  L.  1916,  eh.  647;  L. 
1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivation:    L.  1908,  cb.  444,  §  15. 

§  384.  Agent  of  nonzeiident  petitioner. 

If  the  petitioner  is  not  a  resident  of  the  state,  he  shall  file  with 
his  petition  a  paper  appointing  an  agent  residing  in  the  state, 
giving  his  name  in  full,  place  of  residence  with  street  number, 
if  any,  and  post-office  address,  and  shall  therein  agree  that  the 
service  of  any  legal  process,  in  proceedings  under  or  growing  out 
of  the  petition,  shall  be  of  the  same  legal  effect,  if  made  on  the 
said  agent,  as  if  made  on  the  petitioner  within  the  state.  If  the 
agent  dies,  or  becomes  incapacitated,  or  removes  from  the  state, 
the  petitioner  shall  forthwith  make  another  appointment;  and 
if  he  fails  to  do  so  within  a  reasonable  time,  the  court  may  dismiss 
the  petition.  (Amended  by  L.  1916,  ch.  647;  L.  1918,  ch.  672, 
in  effect  May  8,  1918.) 
Derivation:    L.  1908,  ch.  444,  §  16. 

§  385.^  Proceedings  upon  the  petition;  notice  of  hearing. 

Inmiediately  upon  the  filing  of  the  petition  and  of  tihe  notice 
thereof  as  provided  in  section  three  hundred  and  eighty-two  of  the 
chapter,  and  upon  receiving  the  preliminary  report  of  the  official 
examiner  of  title  as  to  the  sufficiency  of  parties  op  the  waiver 
thereof  by  the  petitioner  as  provided  in  section  three  hundred  and 
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eighty  of  this  chapter,  the  registrar  shall  cause  a  notice,  fixing  the 
time  and  place  at  which  the  petition  will  be  heard,  to  he  published 
in  a  newspaper  published  in  the  county  in  which  the  land  is 
situated.  Tihe  return  day  of  said  notice  shall  be  not  less  than 
twenty  days  nor  more  than  sixty  days  after  the  date  of  publica- 
tion. The  registrar  shall  also,  within  seven  days  of  the  publica- 
tion of  said  notice  in  a  newspaper,  cause  a  copy  of  said  notice 
to  be  sent  by  registered  letter,  demanding  a  return,  to  every 
party  to  the  proceeding  whose  address  is  known.  The  court  may 
also  cause  other  or  further  notice  of  the  petition  to  be  given.  The 
court  shall,  so  far  as  it  considers  it  possible,  require  proof  of 
actual  notice  to  all  adjoining  owners  and  to  all  owners  wibo  appear 
to  have  any  interest  in,  or  claim  to,  the  land  included  in  the 
petition.  Notice  to  such  persons  by  mail  shall  be  by  registered 
letter,  demanding  a  return.  The  registrar  shall  also  cause  the 
notice  of  such  proceeding  and  hearing  to  be  posted,  at  least  four^ 
teen  days  before  the  return  day,  in  a  conspicuous  place  on  each 
parcel  of  land  affected  by  the  proceeding.  The  certificate  of  tihe 
registrar  that  he  has  served  the  notice  as  directed  by  the  court,  by 
publishing  and  mailing,  and  that  the  notice  has  been  duly  posted 
upon  the  land,  gihall  be  filed  in  the  case,  with  affidavits  in  support 
of  same,  on  or  before  the  return  day,  and  shall  be  proof  of  such 
service.  The  expense  of  the  publication,  the  mailing  and  the  post- 
ing on  the  land  of  the  notices  shall  be  paid  by  the  petitioner. 
Upon  the  return  day  the  hearing  may  be  adjourned  from  time  to 
time  by  the  court  on  its  own  motion,  or  on  the  motion  of  the 
official  examiner  of  title,  or  of  any  party.  Service  of  notice  upon 
the  people  of  the  state  of  New  York  may  be  made  by  mailing  a 
copy  of  said  notice  securely  inclosed  in  a  post-paid  wrapper  and 
directed  to  the  attorney-general  of  the  state  of  New  York.  Unless 
the  court  otherwise  directs  no  report  shall  be  made  upon  the 
petition  until  the  time  specified  in  tihe  notice  of  the  hearing  on 
the  petition,  and,  if  any  adverse  claimant  or  objector  appears, 
the  report  shall  not  be  confirmed  until  opportunity  is  given  to 
contest  the  rights  of  the  petitioner  in  such  manner  as  shall  be 
allowed  by  the  court.  The  court  may  refer  to  the  official  exam- 
iner of  title  any  controverted  matter  or  question  for  hearing  and 
report  Default  shall  be  noted  on  the  failure  to  appear  of  any 
of  those  on  whom  the  notice  of  hearing  has  been  served  and  upon 
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petition  to  tihe  court  a  final  order  of  registration  may  be  entered 
at  once  on  the  failure  to  appear  and  object  of  all  persons  so 
served.  The  examiner's  report  on  title  npon  being  presented  to 
the  court  shall  be  prima  facie  and  presumptive  ervidence  of  the 
facts  stated  therein ;  and  all  statements  in  lihe  report  shall  be  taken 
and  construed  as  statements  of  fact,  unless  they  are  expressly 
declared  therein  to  be  conclusions  or  opinions.  In  no  case  shall 
the  court  be  bound  by  the  report  of  an  examiner  of  title  but  may 
require  other  or  further  proof.  If  any  party  to  the  proceeding 
controverts  any  statement  contained  in  the  examiner's  report, 
the  facts  controverting  such  statement  must  be  specifically  pleaded 
and  set  forth  and  must  be  established  affirmatively  by  the  party 
pleading  or  setting  forth  the  sama  The  trial  of  any  issue  raised 
shall  be  governed  by  and  shall  proceed  according  to  the  laws  of 
this  state  and  the  rules  of  court  in  so  far  as  the  same  are  not 
expressly  abrogated  or  modified  by  this  articles  (Amended  by 
L.  1910,  ch.  627;  L.  1916,  cL  547;  L.  1918,  ch.  672,  in  effect 

May  8,  1918.) 

Derivation:    L.  1908,  ch.  444,  §  17. 

§  8SS.  Form  of  notice  to  parties. 

The  notice  to  be  served  upon  the  parties  to  the  proceeding  re- 
quired by  section  three  hundred  and  eighty-five  shall  be  issued  by 
the  order  of  court  and  subscribed  by  the  registrar,  and  shall 
be  in  form  substantially  as  follows : 

EEGISTRATION  OF  LAOT>  TITLE. 
Supreme  Court: County. 

In  the  matter  of  the  petition  of  (here  insert  name,  place  of 
residence  with  street  number  if  any,  and  post^ffice  address  of 
petitioner)  to  register  the  title  to  certain  lands  described  as  fol- 
lows (here  insert  description  of  land). 

To  (ihere  insert  the  names  of  all  other  parties  to  the  proceeding). 

To  all  whom  it  may  concern: 

Pursuant  to  the  order  of  the  Hon ..made  herwn, 

take  notice,  that  at in  said  county  of 

on  the day  of ,  nineteen  hundred  and 

,  at o^clock  in  the  forenoon  the  petition  above 

mentioned  will  be  heard  and  unless  you  appear  at  said  time  and 
place  and  show  cause  why  such  petition  shall  not  be  granted, 
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your  default  will  be  noted  and  a  decree  will  be  entered  according 
to  lie  prayer  of  the  petition  and  you  will  be  forever  barred  from 
contesting  said  petition  or  any'  decree  entered  thereon. 

Witness  Hon. .,  Justice  of  said  court, 

this day  of  •. . .,  in  the  year  nine- 
teen hundred  and ,  Registrar  of  the  countv 

of 

(Amended  by  L.  1910,  ch.  627;  L.  1916,  ch.  547;  L.  1918,  du 
572,  in  effect  May  8,  1918.) 
Dexiirmtion:    L.  1908,  ch.  444,  §  18. 

§  887.  Svmiiioiui  and  notice  to  be  posted  on  the  land. 

(Amended  by  L.  1910,  ch.  627;  repealed  by  L.  1918,  ch.  572, 
in  effect  May  8,  1918.) 

§  888.  GnardiAn  ad  litem. 

In  any  proceeding  to  register  title,  the  court  may*  make  an 
order  appointing  a  disinterested  attorney,  other  than  the  official 
examiner  by  wihom  the  title  was  examined  and  reported  and 
certified,  to  act  as  guardian  ad  litem  for  all  minor  persons  and 
for  all  persons  under  other  disability  appearing  by  the  petition, 
or  by  the  examiner^s  report  of  title  to  have  interests  adverse  to 
those  of  the  petitioner.  The  petition  for  the  appointment  of  said 
guardian  may  be  made  by  the  petitioner  ex  parte  at  any  time  upon 
or  after  the  return  day  of  the  notice.  The  guardian,  ad  litem  thus 
appointed  upon  the  application  of  tihe  petitioner  shall  be  the  attor- 
ney-general of  the  state  of  New  York,  unless  it  appears  to  the  court 
that  the  state  of  New  York  has  or  claims  some  interest  adverse 
to  that  of  the  person  or  persons  for  whom  the  attorney-general 
would  thus  be  appointed  guardian  ad  litem.  The  question  as  to 
the  existence  of  such  adverse  claim  or  interest  shall  be  for  the 
court;  and  an  order  appointing  the  attorney-general  as  such 
guardian  ad  litem  shall  be  sufficient  proof  that  no  such  adverse 
claim  or  interest  exists.  Such  an  order  shall  not  be  drawn  in 
question  after  thirty  days  from  the  time  when  the  final  order  or 
judgment  in  the  proceeding  is  entered.  It  shall  be  the  duty  of  any 
such  guardian  ad  litem  actively  to  ascertain  and  protect  as  is  rea- 
sonably possible,  the  interests  of  all  minor  parties  to  the  proceed- 
ing and  all  other  parties  under  disability.  The  compensation  of 
such  guardian  shall  be  fifteen  dollars,  unless  the  cotirt  direct 
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otherwise;  but  the  attorney-general  shall  not  receive  any  compensa- 
tion for  acting  as  such  guardian  ad  litem.  Any  other  guardian  ad 
litem  may  also  be  appointed  in  the  manner  set  forth  in  the  code 
of  civil  procedure  for  any  of  the  parties  to  the  proceeding  who 
are  infants  or  persons  incapacitated.  !N'o  issue  requiring  a  trial 
shall  be  raised  by  the  answer  of  a  guardian  ad  litem  of  any  minor 
party  or  party  under  other  disability  unless  it  shall  affirmatively 
appear  by  the  official  examiner^s  report  or  by  the  answer  of  the 
guardian  ad  litem  that  such  minor  party  or  party  under  other 
disability  has  an  interest  adverse  to  the  title  or  interest  sought 
to  be  register^.  (Former  §  388  repealed  and  new  §  388  inserted 
by  L.  1910,  ch.  627;  Amended  by  L.  1916,  cL  647;  L.  1918,  ch. 

672,  in  effect  May  8,  1918.) 
Derivation:    L.  1908,  ch.  444,  §  ZO. 

§  889.  Any  person  interested  may  appear  and  defend. 

Any  person  interested  in  the  property,  or  whose  interests  may 
be  affected  by  the  final  order  or  judgment  in  the  proceeding, 
whether  specifically  named  in  the  notice  or  not,  may  enter  his  ap- 
pearance and  may  file  any  objections  on  or  before  the  return  day 
or  within  sudh  further  time  as  shall  be  allowed  by  the  court,  and 
may  oppose  the  petition  for  registration  of  the  property  as  be- 
longing to  the  petitioner,  or  set  up  a  cross-demand  to  have  the 
title  registered  in  ihis  own  behalf.  In  either  case,  he  shall  state 
particularly  what  his  interest  is  and  shall  specifically  state  all 
objections  to  the  petition.     (Amended  by  !*•  1918,  ch.  672,  in 

effect  May  8,  1918.) 
Deiivation:    L.  1908,  cb.  444,  §  21. 

§  890.  Title  in  lands  vested;  clouds  thereon  removed. 

In  any  proceeding  under  this  article^  the  court  may  find  and 
decree  in  whom  the  title  to  or  any  right  or  interest  in  the  property 
or  any  part  thereof  is  vested,  whether  in  the  petitioner,  or  in  any 
other  person,  and  may  remove  clouds  from  the  title,' and  may 
determine  whether  or  not  the  same  is  subject  to  any  lien  or  in- 
cumbrance, estate,  right,  trust  or  interest,  and  may  declare  and 
fix  the  same,  and  may  direct  the  registrar  to  register  such  title^ 
right,  or  interest,  and  in  case  the  same  is  subject  to  any  lien,  in* 
cumbrance,  estate,  trust  or  interest,  may  give  directions  as  to  the 
manner  and  order  in  which  the  same  shall  appear  upon  the  ceov 
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tificate  of  title  ta  be  issued  by  the  registrar,  and  generally  in  fludh 
a  proceeding,  the  court  may  make  any  and  all  such  orders  and 
directions  as  shall  be  according  to  equity  in  the  premises  and  in 
conformity  to  the  principles  of  this  article.  But  no  final  order  or 
judgment  of  registration  of  a  title  shall  be  made  or  entered  until 
proof  is  duly  made  in  the  proceeding  by  the  report  of  an  official 
examiner  and  by  the  certificate  or  receipt  of  the  officer  entitled 
to  collect  the  taxes,  assessments  or  water  rents,  that  all  taxes,  water 
rents  and  assessments  that  may  at  that  time  be  a  lien  on  the  prop- 
perty,  right  or  interest  the  title  to  which  is  so  registered,  have 
been  fully  paid  and  discharged,  unless  the  court  directs  the  title 
to  be  registered  subject  to  any  such  tax,  water  rent  or  assessment, 
which  said  tax,  water  rent  or  assessment  must  then  be  noted  on  the 
certificate  of  title.  Where  the  title  to  be  registered  is  subject  to 
restrictive  covenants  or  agreements,  and  it  shall  appear  to  the 
court  either  that  said  restrictive  covenants  or  agreements  have  been 
violated  or  that  by  reason  of  the  proper  parties  not  having  been 
joined  the  court  should  not  proceed  to  determine  whether  sai^ 
restrictive  covenants  or  agreements  have  or  have  not  been  violated, 
then  in  either  case  title  may  nevertheless  be  registered;  but  the 
final  order  or  judgment  of  r^stration  must  direct  the  registration 
to  be  "subject  to  any  question  as  to  whether  covenants  (specifying 
them)  have  been  violated,"  and  the  certificate  of  title  shall  so 
note ;  and  then  the  rights  in  respect  to  such  covenants  of  any  per- 
son interested  therein  shall  not  be  affected  by  such  final  order  or 
judgment  or  registration.  When  the  land  the  title  to  which  is  to 
be  registered  abuts  upon  any  street,  avenue,  road  or  way  the  final 
order  or  judgment  of  registration  may  provide  for  the  registration 
of  the  petitioner's  interests  or  rights  in  and  to  such,  street,  avenue, 
road  or  way;  but  if  such  final  order  or  judgment  fail  so  to  provide, 
then  the  interests  or  rights  of  the  petitioner  in  such  street, 
avenue,  road  or  way  shall  become  and  be  parcel  of  or  appur- 
tenant to  the  property  registered,  and  shall  be  included  in  any  con- 
veyance of  or  incumbrance  or  lien  upon  such  r^stered  property, 
unless  it  is  expressly  reserved  in  or  excepted  from  such  conveyance, 
incumbrance  or  lien.  Such  express  reservation  or  exception  shall 
be  effected  only  by  a  clause  directly  reserving  or  excepting  such 
interests  or  rights  in  such  street,  avenue,  road  or  way  and  shall 
not  be  implied  from  the  language  used  in  any  description  of  the 


Digitized  by 


Google 


1534  REAL  PROPERTY  LAW.  §§  891, 392 

roistered  property  subeequent  to  the  initial  registration  thereof. 

(Amended  by  L.  1910,  ch.  627;  L.  1916,  ch.  647;  L.  1918,  ch. 

572,  in  effect  May  8,  1918.)  , 
DeriraticMi:    L.  1908,  ch.  444,  §  23. 

§  881.  Final  orders  condiisiTe;  to  be  entered  and  docketed  as  a  judgment. 

No  final  order  or  judgment  of  r^stration  shall  be  made,  unless 
the  court  is  satisfied  that  tne  ti^e  to  be  registered  accordingly 
is  free  from  reasonable  doubt,  The  final  order  entered  upon  an 
application  for  registration  is  deemed  to  be  a  final  judgment  and 
may  be  entered  and  docketed  and  enforced  as  a  final  judgment  in. 
an  action.  Before  the  final  order  can  be  docketed,  an  enrollment 
must  be  filed  thereupon  as  the  judgment  roll  in  an  action,  as  pro- 
vided fn  section  three  hundred  and  ninety-three  of  this  dhapter. 
The  judgment  and  any  order  made  and  entered  in  a  proceeding 
under  this  act  diall,  except  as  herein  otherwise  provided,  be  for- 
ever binding  and  conclusive  upon  the  state  of  New  York  and  all 
persons  in  the  world,  whether  mentioned  and  served  with  the  said 
notice  specifically  by  name,  or  included  in  the  description,  "all 
other  persons,  if  any,  having  any  right  or  interest  in,  or  liens  upon, 
the  property  affected  by  this  proceeding,  of  any  part  thereof.^^  It 
shall  not  be  an  exception  to  such  conclusiveness  that  any  such  per- 
son is  an  infant,  lunatic  or  is  under  any  other  disability  or  is  not 
yet  in  being.     (Amended  by  L.  1910,  ch.  627;  L.  1918,  ch.  572, 

in  effect  May  8,  1918.) 
Derivation:    L.  1908,  ch.  444,  §  23. 

§  SMw  Fraud;  action  to  set  aside  the  final  order  or  Judgment  or  to  recofer 
the  property. 
Any  title  r^istration  procured  by  or  as  the  result  of  fraud 
may  be  set  aside,  in  the  same  manner  and  by  the  same  proceedings 
as  in  case  of  a  deed  obtained  by  fraud,  provided  that  such  proceed- 
ings for  setting  aside  the  registration  shall  not  injuriously  affect 
the  rights  of  an  innocent  purchaser  or  incumbrancer  of  the  prop- 
erty after  such  registration,  for  value  and  without  actual  notice  of 
the  fraud,  and  provided  further  that  the  action  or  other  proceed- 
ing to  set  aside  such  registration  be  conmienced  wiAin  ten  years 
from  the  time  when  the  final  order  or  judgment'  of  registration 
was  entered.  No  action  or  proceeding  shall  lie  or  be  conmienced, 
except  on  the  ground  of  fraud  as  above  stated,  to  set  aside  any 
final  order  or  judgment  of  registration  or  to  modify  or  affect  tha 
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same  or  for  the  recovery  of  registered  property  or  any  estate^  right 
or  interest  in  or  lien  upon  the  same  or  any  part  thereof,  or  to 
make  any  entry  thereon,  adversely  to  the  title  or  interest  regis- 
tered therein,  as  directed  by  a  final  order  or  judgment  of  the  court, 
unless  such  action  or  proceeding  is  commenced  within  thirty  days 
after  such  final  order  or  judgment  of  registration  is  entered* 

(Amended  L.  1918,  cL  572,  in  effect  May  8, 1918.) 
Dexiration:    L.  1908,  ch.  444,  §  24'. 

§  898.  RegiAtntioii  of  title. 

Upon  entering  the  final  order,  an  enrollment  thereof  as  a 
judgment  roll  in  an  action  must  be  prepared  and  filed  in  the  office 
of  the  clerk,  consisting  of  the  petition,  the  notice  with  proof  of  ser-  • 
vice,  the  examiner^s  report,  all  orders  and  all  other  papers  neces- 
sarily affecting  the  final  order  of  r^stration.  The  clerk  upon 
payment  of  a  fee  of  one  dollar  shall  cause  a  copy  of  said  judgment 
to  be  certified  and  transferred  to  the  registrar  of  his  county,  who 
shall  forthwith  file  the  same  in  his  office.  After  the  certified  copy 
of  the  final  order  or  judgment  directing  registration  of  title  is 
duly  filed  in  the  registrar's  offic^  the  registrar  shall  proceed  to 
register  the  title  to  the  real  property,  estate,  right  or  interest,  pur- 
suant therto,  and  issue  a  certificate  or  certificates  thereof  and  enter 
the  same  as  herein  prescribed.  (Amended  by  L.  1910,  ch.  627 ; 
L.  1916,  ch.  547;  L.  1918,  dh.  572,  in  effect  May  8,  1918.) 

DexiYAtion:    L.  1908,  cb.  444,  S  25. 

§  894.  Certificate  of  title. 

The  registrar  shall  make,  in  the  form  prescribed  by  section  four 
hundred  and  thirty-five  of  this  chapter,  an  original  certificate  of 
title  of  every  title,  right  or  interest  registered  by  him  pursuant  to 
this  article.  Said  certificate  shall  bear  the  date  of  its  issue  (the 
day  and  year),  and  be  under  tihe  hand  and  official  seal  of  the  r^s- 
trar,  and  be  numbered  in  the  order  of  its  issue.  Except  in  case  of  a 
corporation,  it  shall  state  whether  the  owner  of  the  property,  right, 
or  interest  registered  is  married  or  unmarried,  and  if  married, 
the  name  of  the  husband  or  wife.  If  the  owner  is  a  minor,  it  shall 
state  his  age;  if  he  is  under  any  other  disability,  it  shall  state  the 
nature  of  such  disability.  The  registrar  shall  make  proper  memo- 
rials or  notations  on  the  certificate,  Aowing  in  such  manner  as  to 
tet  finib  alid  preserve  their  priorities,  the  particulara  of  all  the 
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estates,  mortgages,  trusts,  liens  and  charges,  to  which  such  owner's 
title  is  subject.  No  such  memorial  or  notation  rfiall  be  more  than 
one  folio  (one  hundred  words),  in  length;  but  it  may  refer  to 
covenants,  restrictions,  trusts  and  forms  recorded  in.  the  "book  of 
covenants,  restrictions,  trusts  and  forms''  provided  for  by  this 
articla  The  form  of  the  first  certificate  of  title,  as  set  forth  in 
section  four  ihundred  and  thirty-five  of  this  article,  shall  be  subject 
to  such  changes  as  may  be  required  in  any  case.  All  subsequent 
certificates  shall  be  in  like  form,  except  that  in  place  of  the  words 
"first  certificate,"  et  cetera,  shall  be  the  words  "transfer  from 
number "  (the  number  of  the  next  previous  certifi- 
cate) ;  also  the  words  "first  registered "  (date  of  first 

registration).  On  the  back  or  reverse  side  of  every  certificate 
shall  be  printed,  in  plain  legible  type,  the  whole  of  section  four 
hundred  of  this  chapter.    (Amended  by  L.  1916,  cL  647,  in  effect 

May  16,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  26. 

§  395.  Title  book. 

The  registrar  shall  keep  a  book  or  books  to  be  known  respectively 
as  the  "title  book,''  wherein  he  shall  enter  all  first  and  subsequent 
^'original"  certificates  of  title  by  binding  or  recording  them 
therein,  with  appropriate  blanks  for  the  entry  of  memorials  and 
notations  prescribed  by  this  article.  Said  book  shall  be  of  about 
the  size  of  the  conveyance  libers,  now  used  in  county  clerks'  and 
registers'  offices.  Each  certificate  shall  constitute  a  separate  leaf 
of  such  book.  About  two  inches  of  each  leaf  on  the  binding  edge 
shall  be  kept  blank  on  both  sides,  to  facilitate  rebinding.  At  such 
times  as  may  be  proper,  the  registrar  may  rebind  the  certificates 
in  new  volumes  or  title  books,  containing  respectively  cancelled 
and  uncancelled  certificates.  All  memorials  and  notations,  that 
may  be  entered  in  the  title  book  under  the  terms  of  this  article, 
shall  be  entered  upon  the  leaf  constituting  the  last  certificate  of 
title  of  the  property  to  which  they  .relate.  Whenever  the  term 
"certificate  of  title"  is  used  in  this  article  it  shall  be  deemed  as 
including  all  memorials  or  notations  thereupon  noted*  (Amended 
by  L.  1916,  ch.  647,  in  effect  May  16, 1916.) 
Derhratioii:    L.  1908,  ch.  444,  §  87. 

§  896.  DnpUcate  certificate  of  title. 

The  T^trar  shall,  at  the  same  time  that  he  makes  out  his 
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original  certificate  of  title,  make  out  an  exact  duplicate  thereof, 

with  the  memcnrials  and  notations  thereon  noted,  which  shall  be 

delivered  to  the  owner  and  shall  be  known  as  the  owner's  duplicate. 

Any  duplicate  certificate,  or  certified  copy  of  a  certificate^  shall 

be  plainly  stamped  as  such  across  its  faoeu 
Derivation;    L.  1908,  ch.  444,  §  28. 

f  897.  Owner's  receipt  for  certificate  of  title. 

For  the  purpose  of  preserving  evidence  of  the  handwriting  of 

the  owner  of  any  registered  property,  right,  or  interest,  it  shall  be 

the  duty  of  the  registrar  to  take  from  such  owner,  in  every  case 

where  it  is  practicable  so  to  do,  ihis  receipt  for  the  certificate  of 

title  or  whatever  paper  shall  be  issued  to  him,  signed  by  such  owner 

in  person.    When  sudh  receipt  is  signed  in  the  registrar's  office  it 

may  be  witnessed  by  the  registrar  or  some  deputy.     If  signed 

elsewhere,  it  may  be  acknowledged  before  any  officer  authorized 

to  take  acknowledgement  of  deeds.    When  so  signed  and  witnessed 

or  acknowledged,  such  receipt  shall  be  prima  facie  evidence  of  the 

.genuineness  of  such  signatura 
Derivation:     L.  1908,  ch.  444,  §  29. 

{  398.  Certificate  to  include  dealings  pending  regiatntion. 

In  every  case  of  initial  rogistration,  the  certificate  of  title  shall 
include  all  dealings  with  the  real  property,  and  all  statutory  or 
other  liens  filed  against  the  same,  subsequent  to  the  filing  of  the 
application,  except  when  they  are  modified  or  set  aside  by  a  judg- 
ment, decree  or  order  of  the  court  On  and  after  the  filing  with 
the  registrar  of  the  notice  of  application  for  the  registration  of 
any  real  property,  and  until  the  same  is  registered,  or  the  appli- 
<;ation  is  denied,  dismissed,  cr  discontinued,  all  papers  which  are 
required  or  permitted  by  this  article  to  be  filed  against  registered 
property,  except  the  papers  in  the  action,  shall  be  filed  with  the 
registrar  as  if  the  property  were  registered.  (Amended  by  L. 
1910,  ch.  627,  in  effect  June  28,  1910.) 

Derivation:    L.  1908,  ch.  444,  §  30. 

§  899.  Certificate  of  title  as  evidence. 

The  certificate  of  title,  and  any  copy  thereof  duly  certified 
tinder  the  hand  and  seal  of  the  registrar  and  the  owner's  duplicate 
■certificate,  until  the  expiration  of  the  time  herein  limited  to  bring 
an  action  or  proceeding  to  set  aside  the  final  order  or  judgment  of 
Tegistration  shall  be  received  as  evidence  in  all  the  courts  of  the 
97 
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state,  and  in  all  courts  and  places  shall  be  prima  facie  evidence 
that  the  provisions  of  law  np  to  the  time  of  issue  of  such  certificate 
or  duplicate,  or  of  the  time  of  entry  of  the  last  memorial  thereon, 
have  been  complied  with,  and  that  such  certificate  of  title  has  been 
issued  in  compliance  witK  a  valid  final  order  or  judgment,  and 
that  the  title  to  the  property  is  as  therein  stated;  and  after  the 
expiration  of  such  time  limited  for  bringing  said  proceedings  to 
set  aside  said  final  order  or  judgment,  such  certificate  or  copy,  up 
to  the  time  of  its  issue,  shall  be  so  received  as  evidence  in  all  courta 
of  the  state,  and  shall  be  conclusive  evidence  of  the  same  facts. 
Every  memorial  or  notation  or  cancellation  thereof  made  on  any 
certificate  or  duplicate  or  copy  thereof  shall  be  signed  by  the  regis- 
trar or  his  deputy  or  his  duly  authorized  deputy  or  clerk, 
(Amended  by  L.  1916,  ch.  547;  L.  1918,  cK  572,  in  effect  May 

8,  1918.) 
Deiivation:    L.  190S,  ck  444,  §  31. 

§  40a  Riglits  of  owners  of  registered  property;   ezceptioiis;   incvmbnuioe^ 
and  transfers  to  be  filed. 

A  person  who  receives  a  certificate  of  title  pursuant  to  a  judg- 
ment of  registration,  except  in  case  of  fraud  to  which  he  is  a  party, 
and  a  purchaser  of  registered  real  property,  who  takes  a  certificate 
of  title  for  value  and  in  good  faith,  sihall  hold  the  same  free  from 
all  incumbrances,  chaises,  trusts,  liens  aad  transfers,  except  those 
noted  on  the  certificate  in  the  registrar's  office,  and  any  of  the- 
following  which  may  exist: 

First  Liens,  claims,  or  rights  arising  or  existing  under  the 
laws  or  constitution  of  the  United  States,  which  the  statutes  of 
iflus  state  do  not  require  to  appear  of  record ; 

Second.  Any  tax,  water  rate,  or  assessment  which  becomes  a 
lien  on  the  property  after  initial  registration  and  for  which  a  sale 
has  not  been  made; 

Third.  Any  lease  or  agreemwit  for  a  lease,  made  after  or  pend- 
ing registration,  for  a  period  not  exceeding  one  year,  where  there 
is  actual  occupation  of  the  land  under  the  lease  or  agreement; 

Fourth.  Easements  or  servitudes  which  accrue  against  the 
property  after  initial  registration  in  sudh  manner  as  not  to  require 
their  registration. 

Except  as  specified  in  the  forgoing  statement  of  exceptions,  no 
ineumbnmc^  charge^  trusty  lien,  or  transfer  shall  take  effect  upon 
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or  over  real  property  the  title  U>  which  has  been  registered,  unless 
the  instrument  creating  and  setting  forth  suohi  incumbrance^ 
charge^  trust,  lien,  or  transfer  has  been  filed  with  the  r^strar  and 
a  memorial  or  notation  thereof  made  upon  the  certificate  of  title 
covering  the  property.  (Amended  by  L.  1916,  ch.  547,  in  effect 
May  15,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  92, 

§  401.  Registered  property  not  affected  1»7  prescription  <fr  advexBe  poeaession. 

No  title  to  registered  real  property,  in  derogation  of  that  of 
the  registered  owner,  shall  be  acquired  by  prescription  or  adverse 
possession. 

Derivation:    L.  1908,  ch.  444,  §  33. 

§  40JI.  Fiand;  notice  only  by  registration. 

Except  in  case  of  fraud  and  except  also  as  herein  otihorwise 
provided,  no  person  taking  a  transfer  of  any  registered  real  prop- 
erty or  of  any  estate  or  interest  therein  or  lien  or  charge  thereon 
from  the  registered  owner  shall  be  required  to  inquire  into  the  cir- 
cumstances under  which,  or  the  consideration  for  which  such  owner 
or  any  previously  registered  owner  had  the  title  registered,  nor 
stall  such  transferee  be  affected  with  notice,  actual  or  constructive, 
of  any  xmregistered  trust,  lien,  claim,  demand  or  interest  what- 
ever ;  and  the  knowledge,  that  an  unregistered  trust,  lien,  claim, 
demand  or  interest  is  in  existence  shall  not  of  itself  be  imputed 

or  treated  as  fraud. 
Derivation:    L.  1908,  ch.  444,  §  34. 

§  iOSL  Memorial  to  be  carried  forward. 

Whenever  a  memorial  or  notation  has  been  entered  as  permitted 

by  this  article,  the  registrar  shall  carry  the  same  forward  upon  all 

certificates  of  title  until  the  same  is  cancelled  in  some  manner 

authorized  by  this  article. 
Derivation:     L.  1908,  ch.  444,  §  35. 

§  404.  Registered  property  to  remain  registered. 

The  bringing  of  property  under  this  article  shall  imply  an  agree- 
ment, running  with  the  land  and  binding  upon  the  applicant  and 
all  his  successors  in  interest  or  title,  ihat  the  property  shall  be 
subject  to  the  terms  of  this  article,  and  all  amendments  and  alter- 
ations thereof,  and  all  dealings  with  the  property  so  registered,  or 
any  estate,  ri^t  or  interest  therein,  after  the  same  has  been 
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brought  under  this  article,  and  all  liens,  incumbrances  and  charges 
upon  the  same  after  the  first  registration  thereof  shall  be  subject 
to  the  terms  of  this  article.  (Former  §  404  repealed  and  new 
§  404  inserted  by  L.  1910,  ch.  627;  amended  by  L.  1916,  ob.  547, 
in  effect  May  15,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  36. 

§  40S.  Registered  property  subject  to  same  rii^ts  and  burdefis  as  vnregiitered 
property. 

Registered  real  property  and  every  estate,  right  and  interest 

therein  shall  be  in  all  respects  subject  to  the  same  rights,  burdens 

and  incidents  as  unregistered  real  property,  except  as  otherwise 

expressly  provided  in  this  article  or  any  amendment  thereof. 
Derivation:    L.  1908,  cb.  444,  §  37. 

§  400.  Transfers  of  registered  property. 

A  registered  owner  of  real  property,  in  order  to  transfer  his 
whole  estate  or  interest  therein  or  any  part  of  parcel  thereof,  or 
any  undivided  interest  therein  shall  execute  to  the  intended  trans- 
feree a  deed  or  instrument  of  conveyance  in  any  form  authorized 
by  law.  Upon  filing  such  deed  or  other  instrument  in  the  regis- 
trar's office  and  surrendering  to  the  registrar  the  duplicate  cer^ 
tificate  of  title,  if  the  interested  parties  agree  in  a  statement  as  to 
the  nature  and  effect  of  the  transfer  the  registrar  shall  enter  such 
statement  as  a  memorial  upon  the  proper  original  certificate^ 
provided  that  such  statement  is  not  more  than  one  folio  (one  hun- 
dred words)  in  length.  He  shall  then  make  out  and  raster  as 
herein  provided  a  new  certificate  and  also  an  owner's  duplicate 
certifying  the  title  to  the  estate  or  interest  in  the  property  con- 
veyed to  the  transferee  and  shall  eiiter  upon  the  original  and  dupli- 
cate certificate  the  date  of  the  transfer,  the  name  of  the  transferee 
and  the  number  of  the  new  certificate,  and  shall  stamp  across  the 
original  and  surrenderd  duplicate  certificates  the  word  *'can- 
celled.'^  If  the  parties  in  interest  fail  to  agree  upon  the  state- 
ment to  be  entered  upon  the  certificates,  the  registrar  shall  refuse 
to  make  the  transfer  until  directed  by  the  court  as  herein  provided. 
Title  to  sudi  property  sh|ll  not  pass  by  such  transfer  until  the 
transfer^  is  registered  as  prescribed  by  this  section.  Any  instru- 
ment of  transfer  or  mortgage  of  an  estate  in  fee  simple  in  regis- 
tered property  dhall  contain  an  express  statement,  after  the  de- 
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soription  of  the  grantor  or  grantors,  mortgagor  or  mortgagors,  as 

to  whether  or  not  such  party  or  partieB  are  married  or  unmarried ; 

and  no  instrument  of  transfer  or  mortgage  which  does  not  oontain 

such  statement  shall  be  registered.     (Amended  bj  L.  1910,  ch. 

627,  in  effect  June  23,  1910.) 
Derivation:    L.  1908,  ch.  444,  §  38. 

§  407.  Certificate  as  ttf  part  of  property  xemainiiig  after  trauifer. 

When  only  a  part  of  the  property  described  in  a  certificate  is 

transferred,  or  some  estate  or  interest  therein  is  to  remain  the 

transferrer's,  a  new  certificate  sihall  be  issued  for  sucih  part,  estate 

or  interest  so  remaining  and  belonging  to  him ;  or  if  the  property 

is  so  described  as  to  permit  it,  the  property  transferred  may  be 

cancelled  on  the  certificate  of  the  transferrer  without  the  issue  of 

a  new  certificate  for  the  residue.     (Amended  by  L.  1916,  ch.  547, 

in  effect  May  15,  1916.) 
Derivatioii:    L.  1908,  ch.  444,  §  39. 

§  40S.  Book  of  coTtnants,  reattictioiia,  tmsts  and  fonna. 

Each  registrar  shall  provide  a  book  to  be  known  as  the  book  of 
covenants,  restrictions,  trusts  and  forms.  This  book  shall  be  bound 
in  a  substantial  manner  and  the  pages  thereof  shall  be  Crane's 
parchment  paper  or  its  equal.  Any  person  may  have  recorded 
in  this  book  any  covenant,  restriction,  trust  or  form  he  may  pre- 
sent for  that  purpose  on  payment  to  the  registrar  at  the  rate  of 
fifty  cents  per  folio.  The  covenant^  restriction,  trust  and  form 
60  entered  shall  be  numbered  consecutively  and  shall  be  written 
or  typewritten  in  the  book  with  India  ink  or  other  permanent 
ink  in  a  clear  and  legible  manner  under  the  number  given  to  it. 
Eeferences  in  any  documents  issued  by  the  registrar  to  any  cove- 
nant, restriction,  trust  or  form  recorded  in  this  manner  shall  be 
as  follows : 

Subject  to  restriction,   (or  covenant,  trust  or  form)   recorded 

imder  number in  the  book  of  covenants,  restrictions,  trusts 

and  forms,  in  the  registrar's  office  of  this  county.     (Amended  by 

L.  1916,  ch.  547,  in  effect  May  15,  1916.;) 
Derivation:    L.  1908,  ch.  444,  §  40. 

§  409.  FUins,  entering  mM  indexing  papers  pursuant  to  this  act;   tickler 
certificate. 

Every  paper  filed  with  the  registrar  shall  be  given  a  serial  num- 
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her  in  the  order  of  its  filing,  and  then  shall  be  entered  by  tihe  regis- 
trar in  an  "entry  book''  nnder  colunms  showing: 

First.    The  serial  number; 

Second.    Day  of  filing ; 

Third.  Filing  number  of  petition  to  which  it  relates  if  the 
registration  proceedings  are  still  pending; 

Fourth.  Certificate  nimiber,  if  registration  proceedings  are 
completed  and  certificate  has  been  issued; 

Fifth.    Kind  of  paper  filed ; 

Sixth.  Name,  place  of  residence  with  street  number,  if  any, 
and  post-office  address  of  the  person  in  whose  interest  the  paper 
is  filed. 

Every  paper  filed  with  the  registrar  affecting  property  for  wihich 
registration  proceedings  are  pending  shall  in  addition  to  its  own 
serial  number  receive  the  petition  number  and  be  kept  by  the  reg- 
istrar with  the  petition.  The  registrar  shall  provide  a  book  to  be 
known  as  "the  tickler  certificate  book"  wherein  he  shall  note  all 
filed  papers  affecting  property  for  which  registration  proceedings 
are  pending.  Each  page  shall  constitute  a  separate  tickler  certifi- 
cate, and  on  said  certificate  he  shall  enter  the  character  of  the 
paper,  the  date  of  filing  and  the  filing  number.  The  tickler  cer- 
tificate^ subject  to  such  change  as  the  case  may  require^  shall  bo 
substantially  as  follows: 
Application  number 

This  certifies  that  the  following  papers  have  been  filed  in  the 

office  of  the  registrar  of county  affecting,  or  in 

connection  with  an  action  to  register  the  title  to  the  following 
described  real  property,  to  wit : 

(The  description  to  appear  hera) 


CluurmoCer  of  paptr. 


Filing  number. 
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A  memorial  of  every  paper  filed  with  the  registrar  affecting 
title  to  r^stered  property  shall  be  entered  at  once  upon,  the  last 
original  certificate  to  which  it  relates.  Every  paper  filed  with 
the  registrar  affecting  the  title  to  property  shall  be  indexed  from 
its  contents  as  follows :  In  an  index  showing  in  alphabetical  order 
in  one  colimin  or  in  a  set  of  columns  the  names,  places  of  resi- 
dence with  street  numbers,  if  any^  and  posfroffice  addresses  of  all 
persons  in  whose  interest  petitions  for  registration  of  title 
are  filed;  the  names,  places  of  residences  with  street  num- 
bers, if  any,  and  post-office  addresses  of  all  persons  to  whom  any 
interest,  right,  or  power  in  real  property  is  granted  or  released ; 
and  the  names,  places  of  residence  with  street  numbers,  if  any, 
imd  post-office  addresses  of  all  persons  claiming  an  interest  in  real 
property ;  also,  in  separate  columns  the  kinds  of  papers  filed,  the 
numbeni  of  the  filed  papers,  the  dates  of  filing,  the  filing  numbers 
of  petition  to  which  they  relate  (if  petition  is  pending)  and  the 
numbers  of  the  last  original  certificate  to  which  they  relate  (if 
the  title  to  the  property  is  registered).  Whenever  a  judgment 
or  an  order  of  court  directs  that  the  title  to  real  property  be 
registered,  it  shall  also  direct  the  registrar  to  transfer  all  proper 
liens  and  incumbrances  filed  against  the  property  pending  regis- 
tration to  the  certificate  of  title  so  to  be  issued.  In  those  counties 
which  have  block  indexes,  an  index  shall  be  kept  by  blocks  of  all 
registered  property  and  the  owners  thereof  with  a  reference  to  the 
certificate  numbers  in  which  the  properties  are  registered ;  if 
any  system  of  indexing  by  lot  numbers  is  in  tise  the  index  lot 
numbers  shall  be  shown.  In  counties  which  have  no  block  indexes 
the  registrar  shall  also  keep  an  index  of  all  properties  registered 
under  this  article,  in  which  such  restored  properties  shall  be 
indexed  according  to  a  brief  description  thereof.     (Amended  by 

L.  1916,  ch.  547 ;  L.  1918,  ch.  572,  in  effect  May  8,  1920.) 
DeriTAtion:    L.  1908,  ch.  444,  §  41. 

§  410.  Notice  of  filed  papere. 

All  papers  filed  by  the  r^strar,  and  indexed  and  entered  by 
him  pursuant  to  this  article^  shall  be  of  equal,  effect  as  to  notice, 
in  the  order  of  their  filing  as  shown  by  their  filing  numbers,  as 
are  similar  papers  when  recorded  by  county  clerks  or  registers 
under  the  recording  act&    Should  an  action  for  registration  be 
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discontinued  or  otherwise  terminated  without  lustration,  an 
order  of  court  to  that  effect  shall  be  filed  with  the  registrar,  who 
shall  at  once  cause  all  the  papers  relating  to  the  title  to  the  prop- 
erty affected,  filed  with  him,  except  the  notice  of  application  and 
said  order,  to  be  recorded  or  filed,  and  indexed,  by  the  county 
clerk  or  register  (as  the  case  requires)  in  the  order  of  their  filing, 
on  payment  of  the  statutory  fees.     (Amended  by  L.  1910,  clh.  627, 

in  effect  June  23,  1910.) 
Derivatioii:    L.  1908,  ch.  444,  §  42. 

§  411.  Addreases  of  interested  partiea;  notice. 

On  every  paper  or  instrument  filed  with  the  registrar  there  shall 
be  indorsed  the  name,  place  of  residence  with  street  number,  if 
any,  and  post-of&ce  address  of  the  person  in  whose  behalf  it  is  filed. 
The  address  may  be  changed  from,  time  to  time,  by  such  person 
filing  with  the  registrar  a  written  notice  of  such  change.  (Amended 

by  L.  1916,  ch.  647,  in  effect  May  15,  1916.) 
Derivation:    L.  1908,  oh.  444,  §  43. 

§  41tl.  When  a  transfer  is  deemed  to  be  registered. 

Every  transfer  of  registered  property  shall  be  deemed  to  be 
registered  under  this  article  when  the  new  certificate  to  the  trans- 
feree shall  have  been  entered  as  in  the  case  of  first  registration ; 
and  all  other  dealings  shall  be  considered  as  registered  when  the 
memorial  or  notation  shall  have  been  entered  in  the  title  book  upon 
the Jast  certificate  of  title  to  the  property.    (Amended  by  L.  1916, 

ch.  647,  in  effect  May  15,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  44. 

§  418.  New  certificates  of  title. 

Upon  the  application-  of  any^ owner  of  roistered  property  held 

under  one  or  more  certificates  of  title  and  delivering  up  of  such 

certificate  or  certificates,  the  registrar  shall  issue  to  such  owner,  at 

his  option,  separate  certificates,  each  for  a  portion  of  such  property 

in  accordance  with  such  application;  and  upon  issuing  any  such 

certificate  of  title,  said  registrar  sihall  indorse  on  the  last  previous 

certificate  of  such  property  so  delivered  up  a  memorial  setting 

forth  the  occasion  of  the  cancellation  thereof  and  referring  to  the 

number  or  numbers  of  the  new  certificates  of  title  so  issued* 

(Amended  by  L.  1916,  ch.  647,  in  effect  May  16,  1916.) 
Itetfatioa:    U  1906»  eh.  444,  §  45. 
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§  414.  Loss  ot  owner's  duplicate. 

If  any  duplicate  ceitificate  is  lost  or  destroyed  or  cannot  be  pro- 
duced, a  duly  verified  statement,  setting  forth  the  facts  relating 
thereto,  may  be  filed  with  the  registrar  by  the  registered  owner,  or 
other  person  in  interest.  Upon  such  application,  after  due  notice 
and  hearing,  the  court  may  direct  the  registrar  to  issue  a  new 
duplicate  certificate,  containing  a  memorandum  of  the  fact  that 
it  is  issued  in  place  of  a  lost  duplicate  certificate,  which  shall  be 

entitled  to  like  faith  and  credit  as  the  original  duplicate. 
Deiiyation:    L.  1908,  cb.  444,  §  46. 

§  41ff.  Mortgages,  leases  and  other  liens  and  charges;  may  be  registered. 

Any  mortgage,  lease  for  a  term  of  over  one  year,  contract  to  sell 
or  other  instrument  intended  to  create  a  lien,  incimibrance,  trust 
or  charge  on  registered  property  or  any  right  or  interest  therein, 

may  be  registered  as  herein  provided. 
Derivation:    L.  1&08,  ch.  444,  §  47. 

§  416.  Proceedings  to  register  mortgage,  lease  or  other  lien  or  charge. 

On  the  filing  of  the  instrument  in  the  registrar's  office  and  the 
production  of  the  duplicate  certificate  of  title,  if  the  interested 
parties  agree  in  a  statement  as  to  the  nature  and  effect  of  the  mort- 
gage, lease  or  other  lien  or  charge,  the  register  shall  enter  such 
statement  upon  the  proper  certificate  in  the  title  book,  provided 
such  statement  be  not  more  than  one  folio  (one  hundred  words) 
in  length,  and  also  he  shall  enter  upon  the  owner's  certificate 
a  memorial  thereof  and  the  date  of  filing  the  instrument  with 
a  reference  to  its  file  nimiber,  which  memorial  shall  be  signed 
by  the  registrar  who  shall  deliver  to  the  person  filing  such  instru- 
ipent  a  certified  copy  of  such  instrument  certified  to  be  the  "regis- 
tration copy."  The  registrar  ahall  also  note  upon  the  instrument 
filed  the  number  of  the  certificate  on  which  the  memorial  is  en- 
tered. If  the  parties  in  interest  fail  to  agree  upon  the  memorial 
so  to  be  made  by  the  registrar,  he  shall  refuse  to  make  any  memo- 
rial thereof  until  directed  by  the  court  to  do  so,  as  herein  pro- 
vided. Any  mortgage  restored  pursuant  to  this  section  shall  be 
subject  to  the  provisions  of  article  eleven  of  the  tax  law  (being 
chapter  sixty-two  of  the  laws  of  nineteen  hundred  and  nine),  and 
amendments  thereof  in  the  same  manner  as  if  said  mortgage  were 
recorded,  as  provided  by  section  two  hundred  and  fifty-three  of 
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said  tax  law.     (Amended  by  L.  1910,  oh.  627 ;  L.  1916,  ch.  547, 

in  effect  May  15,  1916.) 
I>erivation:    L.  1908,  ch.  444,  §  48. 

§  417.  Judgments,  decrees,  attadunents  and  other  liens  to  be  noted  On  certi- 
ficate. 

No  judgment,  decree,  attachment,  eicecution,  mechanic's  lien,  or 
other  lien  or  charge,  which  may  affect  or  be  a  lien  or  charge  upon 
real  property  in  this  state,  shall  be  or  become  a  lien  or  charge  on 
real  property,  or  any  right  or  interest  therein,  the  title  to  which 
has  been  restored,  unless  a  transcript,  or  certified  copy,  or  other 
duly  made  or  certified  document,  which  is  by  law  proper  evidence 
in  a  court  of  record,  of  such  judgment,  decree,  attachment,  me- 
chanic's lien,  or  other  lien  or  charge,  shall  be  duly  filed  with  the 
registrar,  and  a  proper  memorial  thereof  made  by  him  upon  the 
certificate  of  title  in  the  title  book.  Such  transcript,  or  certified 
copy,  or  other  duly  made  or  certified  document  do  filed  shall  have 
plainly  written  or  stamped  thereon  the  number  of  the  certificate 
of  r^stration  to  the  title  to  the  property  to  be  affected  and  bound 
thereby  by  virtue  of  such  memorial  on  such  certificate,  and  it  shall 
be  the  duty  of  the  registrar  to  make  such  memorial  inmiediately  on 
receipt  of  the  same.  A  discharge,  cancellation,  or  modification  of 
any  judgment,  decree,  attachment,  mechanic's  lien,  or  other  lien 
or  charge,  so  noted  on  the  certificate,  shall  not  affect  or  be  binding 
upon  the  registered  property,  right,  or  interest,  unless  on  like 
evidence  a  memorial  thereof  shall  be  made  by  the  registrar  on  such 
certificate.  (Amended  by  L.  1916,  ch.  547,  in  effect  May  15, 
1916.) 

Derivation:    L.  1908,  ch.  444,  §  49. 

§  418.  Assignment  of  mortgage,  lease,  or  other  lien  ot  charge. 

The  holder  of  any  mortgage,  lease,  or  other  lien  or  charge  on 
registered  property,  in  order  to  transfer  the  same  or  any  part  there- 
of, shall  execute  an  assignment  of  the  whole  or  any  part  thereof; 
and  upon  such  assignment  being  filed  in  the  office  of  the  registrar, 
and  the  production  of  the  registration  copy  of  the  instrument,  if 
any,  which  created  the  mortgage,  lease  or  other  lien  or  charge 
and  which  is  held  by  the  assignor,  the  registrar  shall  enter  in  the 
title  book  a  manorial  of  such  transfer  with  a  reference  to  the  as- 
signment by  its  file  number;  he  shall  also  note  upon  the  instrument 
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on  file  in  his  office  intaided  to  be  transf erred^  and  upon  the  r^ia- 
tration  copy  thereof  produced,  the  number  of  the  certificate  on 
which  the  memorial  is  entered,  with  the  date  of  the  entry.  In  case 
of  the  loss  or  destruction  of  the  r^stration  copy  provided  for 
herein,  a  new  duplicate  registration  copy  may  be  issued  in  the  man- 
ner provided  for  in  section  four  hundred  and  fourteen  of  this 
chapter  for  the  issuance  of  a  new  duplicate  certificata  (Amended 
by  L.  1916,  ch.  647;  L.  1918,  ch.  572,  in  effect  May  8, 1918.) 
DeriTation:    L.  1908,  ch.  444,  §  50. 

§  419.  Release,  discharge  or  surrender  of  charge  or  incmnbiance. 

A  release,  discharge  or  surrender  of  a  charge  or  incumbrance^ 
or  any  part  thereof,  or  of  any  part  of  the  property  charged  or 
incumbered,  may  be  effected  in  the  same  way  as  is  above  pravided 
in  the  case  of  a  transfer.  In  case  only  a  part  of  the  charge  or  only 
a  part  of  the  property  charged  is  to  be  released,  discharged  or  sur- 
rendered, the  entry  shall  be  made  accordingly,  but  when  the  whole 
is  released,  discharged  or  surrendered,  the  registrar  shall  plainly 
stamp  across  the  instrument  on  file,  and  on  the  memorial  thereof, 
and  on  the  registration  copy  produced,  the  word  "cancelled,"  and 
shall  sign  the  same.  Any  tax,  water  rent  or  assessment,  subject  to 
which  the  title  has  been  restored  and  which  has  been  noted  on 
the  certificate  of  title  as  provided  in  section  three  hundred  and 
ninety  of  this  chapter,  may  be  released  and  discharged  in  the  same 
way  upon  a  receipt  therefor  being  issued  and  duly  certified  by  the 
receiver  of  taxes  or  collector  of  assessments  and  arrears  or  other 
duly  authorized  officer,  as  the  case  may  require,  and  delivered  to 
the  registrar  and  filed  in  his  office.  The  receiver  of  taxes  or  col- 
lector of  assessments  and  arrears  or  such  other  duly  authorized 
officer,  as  the  case  may  require,  upon  demand  of  any  owner  of 
r^stered  property,  shall  execute,  certify  and  deliver  to  such 
owner  such  receipt  when  any  such  tax,  water  rent  or  assessment 
has  been  paid  upon  such  registered  property.     (Amended  by  L. 

1916,  ch,  547,  in  effect  May  15,  1916.) 
Derimtioii:    L.  1908,  ch.  444,  §  51. 

S  4S0.  Enforoement  of  mortgagee^  diaxget,  Hens  and  incumbrancea. 

All  charges^  liens  and  incumbrances  on  registered  prop- 
erty, or  on  any  estate,  right  or  interest  in  the  same,  and  all  rights 
therein  may  be  enforced  as  now  allowed  by  law;  and  all  laws  with 
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referenoe  to  the  foreclosure,  release  or  satisfaction  of  mortgages 
shall  apply  to  mortgages  on  registered  property  or  on  any  estate, 
right  or  interest  therein,  except  as  herein  otherwise  provided, 
and  except  that  until  notice  of  the  pendency  of  any  suit  to  enforce 
Such  mortgage,  charge,  lien  or  incumbrance  is  filed  in  the  regis- 
trar's office  and  a  memorial  tibereof  entered  on  the  certificate  in 
the  title  book,  the  pendency  of  such  suit  shall  not  be  notice  to 
the  registrar  or  to  any  person  dealing  with  the  property  or  any 
right  or  interest  therein.  Upon  the  sale  under  foreclosure  or  other 
action  or  proceeding  directing  the  sale  of  real  property,  the  title 
to  which  is  then  a  registered  title,  it  shall  be  the  duty  of  the 
officer  making  the  sale  to  report  such  sale  to  the  justice  assigned 
to  the  "title  part"  of  the  special  term,  who  shall  thereupon 
designate  an  official  examiner  of  title  to  examine  into  the  action 
or  proceeding  or  any  other  fact  or  circumstance  affecting  the 
title  since  the  last  registration  thereof.  The  examiner  of  title 
shall  prepare  his  report  immediately  and  shall  file  one  copy  with 
the  court  designating  him  and  one  copy  with  the  officer  making 
the  sale.  The  officer  making  the  sale  shall  not  deliver  a  deed  of  the 
property  sold  until  the  examiner^s  report  is  filed  with  him  showing 
the  regularity  of  the  acts  and  proceedings  subsequent  to  the  last 
registration  of  title.  The  justice  of  the  "titie  part''  shall  upon 
the  production  of  the  deed  from  the  officer  making  the  sale  and 
upon  the  report  of  the  examiner  approve  said  deed  and  make  an 
order  directing  the  registrar  to  register  the  title  accordingly.  The 
fees  for  the  services  of  the  official  examiner  under  this  section 
shall  not  exceed  the  sum  of  five  dollars  unless  an  additional  allow- 
ance is  directed  by  the  justice  of  the  'Hitle  part."     (Amemded  by 

L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivatioii:    L.  1908,  ck  444,  §  53. 

§  4S04U  Regiatration  under  judicial  sales. 

(Added  by  L.  1916,  oh.  647 ;  repealed  by  L.  1918,  ch.  572,  in 
effect  May  8,  1918.) 

§  431.  Powers  of  attorney  to  be  filed  and  registered. 

Before  any  person  can  convey,  charge,  incumber  or  otherwise 
deal  with  any  registered  property,  or  any  estate,  right  or  interest 
liherein,  as  attorney  in  fact  for  another,  the  deed  or  instrument 
empowering  him  so  to  act  shall  be  filed  with  the  registrar  and  a 
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memorial  thereof  shall  be  entered  upon  the  certificate  in  the  title 

book,  in  like  manner  as  in  the  case  of  a  charge  or  incumbrance. 

A  revocation  of  such  power  of  attorney  may  be  registered  in  like 

maimer  as  such  power  of  attorney  was  restored.     (Amended  by 

L.  1916,  ch.  547,  in  effect  May  15,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  53. 

I  4SS.  Reference  of  doubtful  matters  tor  the  court. 

When  the  registrar  is  in  doubt,  and  the  parties  in  interest  fail 
to  agree  as  to  the  proper  memorial  to  be  made  in  the  title  book 
of  any  deed,  mortgage  or  other  voluntary  instrument  presented 
for  registration,  the  questions  shall  be  referred  to  the  court  for 
decision,  either  on  the  certificate  of  the  r^istrar  stating  the 
question,  or  upon  the  fluggestion  in  writing  of  any  party  or  par- 
ties in  interest;  and  the  court,  after  due  notice  to  all  partie* 
in  interest,  and  a  hearing,  if  necessary  or  proper,  sihall  enter  an 
order  prescribing  the  form  of  the  memorial  to  be  made  by  the 
registrar,  who  shall  make  the  memorial  accordingly.  In  any 
judicial  proceeding  affecting  property,  the  title  to  which  is  then 
a  registered  title,  the  court  upon  the  application  in  writing  of 
any  party  or  parties  in  interest  after  due  notice  to  all  other 
parties  in  interest  and  a  ihearing,  if  necessary  or  proper,  shall 
enter  an  order  prescribing  the  form  of  any  memorial  that  should 
be  made  by  the  registrar  in  the  title  book  because  or  as  the  result 
of  such  proceeding;  and  the  registrar,  upon  the  production  of  a 
certified  copy  of  such  order,  shall  make  the  proper  memorial  in 
accordance  with  such  order.  After  making  such  memorial  in 
the  title  book  the  r^strar  shall  also  make  all  other  memorials  on 
existing  certificates  or  make  and  deliver  any  new  certificates  ac- 
cording to  the  circumstances  and  in  the  manner  required  herein^ 

(Amended  by  L.  1916,  ch.  547,  in  effect  May  15,  1916.) 
Derivation:    L.  1908,  ch.  444,  §  54. 

§  498.  Death  of  owner  of  registered  property;  transfer  of  property. 

Fpon  the  death  of  an  ovnier  of  restored  real  property 
or  any  estate,  right,  or  interest  therein,  ibis  heirs-at-law  <Mr  devisees^ 
at  any  time  after  the  due  entry  of  a  decree  of  the  surrogate's 
court,  probating  his  will  and  granting  letters  testamentary  thereon 
or  granting  letters  of  administration,  or  in  case  of  an  appeal  from 
sush  decree  at  any  time  after  the  entry  of  a  final  decree,  may  make 
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petition  to  the  court  for  an  order  directing  the  registrar  in  whose 
name  or  names  and  in  what  manner  the  title  shall  be  registered 
and  new  certificate  or  certificates  issued  thereon.  Two  or  more 
heirs  or  devisees  may  unite  in  one  such  petition.  On  such  peti- 
tion the  court,  after  due  notice  to  all  parties  in  interest  and  a 
(hearing,  if  necessary  or  proper,  may  enter  an  order  prescribing 
the  name  or  names  and  manner  in  which  the  title  shall  be  regis- 
tered. On  sudh  petition  the  certificate  of  title  of  the  deceased 
owner,  or  a  duplicate  copy  thereof,  shall  be  sufficient  and  conclu- 
sive evidence  of  his  title  at  the  time  of  his  death,  and  no  other 
evidence  of  the  title  up  to  that  time  may  be  produced. 

Upon  the  coming  to  age,  or  freedom  from  disability  of  a  person 
whose  guardian  or  committee  is  a  registered  owner  as  above 
described,  or  upon  a  transfer  of  the  powers  and  duties  of  an 
executor,  trustee  or  other  person  acting  in  a  representative  capac- 
ity, or  upon  any  other  transfer  of  registered  ownership  or  nomi- 
nal change  of  ownership  by  death  or  process  of  law  or  otherwise 
in  a  case  not  otherwise  provided  for  by  this  article,  a  petition 
may  be  made  to  the  court  for  an  order  directing  the  registrar  as 
^  the  persons  in  whose  name  or  names  and  in  what  manner  the 
title  shall  be  registered  and  a  new  certificate  issued ;  and  the  court, 
on  such  petition  and  on  due  notice  to  the  persons  who  in  the 
opinion  of  the  court  shall  be  parties  in  interest  and  after  a  hear- 
ing, if  deemed  necessary  or  proper,  shall  enter  an  order  prescrib- 
ing the  name  or  names  and  the  manner  in  which  the  title  shall  be 
registered.  (Amended  by  L.  1916,  ch.  547 ;  L.  1918,  ch.  572,  in 
effect  May  8,  1918.) 

Derivation:    L.  1908,  ch.  444,  §  55. 

§  484.  Certificate  of  title  dtaing  settlement  of  estate. 

Any  new  certificate  of  title,  made  and  entered  as  prescribed  in! 
the  preceding  section  before  the  final  settlement  in  the  surrogate's 
court  of  the  personal  estate  of  the  deceased  owner  of  lihe  real  prop- 
erty, shall  state  expressly  that  it  is  made  and  entered  because  of 
transfer  of  the  title  from  the  last  certificate  by  descent  or  devise^ 
and  that  such  personal  estate  is  in  process  of  settlement  After  the 
final  settlement  of  such  personal  estate  in  the  surrogate's  court,  or 
after  the  expiration  of  the  time  allowed  by  lihe  code  of  civil  proced- 
ure for  bringing  a  proceeding  for  selling,  mortgaging  or  leasing 
the  real  property  of  the  deceased  owner  for  the  payment  of  his 
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debts,  the  heirs-at-law  or  devisees  may  apply  to  the  court  in  the 
registration  proceeding  for  an  order  directing  the  cancellation 
of  said  memorial  upon  the  certificate,  which  memorial  showed 
that  the  personal  estate  was  in  the  course  of  settlement,  and  the 
court,  after  being  satisfied  by  due  proof  that  said  personal  estatei 
is  completely  settled  or  that  said  time  to  apply  for  selling,  mort- 
gaging or  leasing  the  said  real  property  has  expired,  shall  make  an 
order  directing  the  cancellation  of  said  memorial ;  but  the  liability 
of  iheirs  or  devisees  of  registered  property,  or  of  such  property 
itself,  for  claims  against  the  deceased  or  his  estatei  shall  not  be  in 
any  way  diminished  or  changed  by  this  article,  (Amended  by  L. 
1916,  eh.  547;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivation:    L.  1908,  ch.  444,  §  56. 

§  4Sff.  Title  derived  through  ezecntioii  of  a  power  in  a  win. 

When  the  will  of  a  deceased  registered  owner  of  real  properly, 
or  of  any  estate,  right  or  interest  therein,  empowers  the  executor  or 
executors  to  sell,  incumber  or  otherwise  deal  with  such  property, 
estate,  right  or  interest,  it  shall  not  be  necessary  for  such  executor 
or  executors  to  be  registered  as  the  owner  or  owners  thereof;  but 
any  person  who  acquires  title  through  or  by  virtue  of  the  execution 
of  such  power  may  have  such  title  registered,  by  proceeding  in  the 
same  manner  as  heirs  or  devisees  of  a  deceased  registered  owner 
of  real  property,  as  directed  and  provided  by  this  articla 

Derivation:    L.  1908,  ch.  444,  i  57. 

5  4M.  Asnuance  fond. 

Upon  the  original  registration  of  real  property,  there  shall  be 
paid  to  the  registrar  one-tenth  of  one  per  centum  of  the  value 
thereof  on  the  basis  of  the  last  assessment  for  local  taxation.  AU 
moneys  received  by  the  registrar  under  the  provisions  of  this  sec- 
tion shall  be  paid  to  the  treasurer  of  the  county  (in  New  York 
city  to  the  city  chamberlain),  as  an  assurance  fund  for  land  regis- 
tered in  his  county  and  fihall  be  treated  in  the  same  manner  as  are 
other  funds  received  for  local  taxation  or  for  the  reduction  of  the 
county  or  city  debt  Said  treasurer  (or  city  chamberlain)  shall 
keep  a  separate  account  of  such  funds  and  report  annually  thereon 
as  required  by  law  in  reference  to  other  funds  in  his  hands. 
(Amended  by  L.  1916,  ch,  547;  L.  1918,  du  672,  in  effect  May 

^,  1918.) 

Derivation:    L.  1908,  oh.  444,  §  <^8« 
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§  4S7.  CompeaiAtioii  from  aaranaee  fund. 

Any  persan  who^  without  negligence  on  his  part,  sustains  loss 

or  damage  or  is  deprived  of  reel  property^  or  of  any  estate,  right 

or  interest  therein  because  of  the  registration  of  another  person 

as  owner  of  such  property,  or  of  any  estate^  right,  or  interest 

therein,  through  fraud,  or  in  consequence  of  any  error,  omission, 

mistake  or  misdescription  in  any  certificate  of  title  or  in  any  entry 

or  memorial  in  the  title  hocky  shall  have  a  cause  of  action  against 

the  county  treasurer  (in  New  York  city  the  city  chamberlain) 

to  recover  compensation  for  such  loss  or  damage.     (Amooded  by 

L.  1916,  ch.  547,  in  effect  May  16,  1916.) 
OeriTation:    L.  1908,  cb.  444,  §  59. 

§  4SS.  Action  agaiiut  AMUxance  fond. 

Any  allowed  claim  for  indemnity  shall  be  paid  in  the  same 
manner  as  other  claims  against  the  county.  In  the  city  of  New 
York  a  claim  shall  be  passed  upon  and  approved  by  the  r^istrar 
and  by  the  corporation  counsel  of  the  city  before  payment  is 
allowed.  The  rejection  of  a  claim  by  the  proper  county  officials 
(or  in  the  city  of  New  York  by  the  registrar  and  corporation  coun- 
sel) shall  not  preclude  the  claimant  from  bringing  an  action  to 
recover  such  claim.  No  claim  or  judgment  on  a  claim  for  in- 
demnity shall  be  binding  on  the  county  or  on  the  county  treasurer 
(in  New  York  city  the  city  chamberlain)  for  an  amount  exceeding 
the  amount  credited  to  the  assurance  fund.  If  the  amount  credited 
to  the  assurance  fund  is  insufficient  to  pay  the  claim  or  judgment 
in  full,  the  unpaid  balance  shall  bear  interest  at  the  legal  rate 
and  shall  be  paid  out  of  the  first  moneys  coming  into  said  assur- 
ance fund.  If  any  right  of  action  against  any  person  for  dam- 
ages for  negligence  or  other  cause,  or  under  any  covenant  or  con- 
tract of  warranty  or  guaranty  or  otherwise,  exists  in  favor  of  the 
person  to  whom  indemnity  is  paid,  the  counly  treasurer  (in  New 
York  city  the  city  chamberlain)  shall  be  deemed  to  be  subrogated 
to  such  right  and  may  bring  an  action  to  recover  thereunder.  Any 
amounts  recovered  by  the  county  treasurer  (in  New  York  city  the 
city  chamberlain)  under  such  an  action  shall  be  credited  to  the 
account  of  the  assurance  fund.  Until  the  assurance  fund  provided 
as  aforesaid  shall  have  been  exhausted,  payment  for  any  such 
losses  or  damages  shall  be  made  out  of  such  fund,  (Amended  by 
L.  1916,  ch.  547,  in  effect  May  15,  1916.) 

Derivation:    L.  1908,  dbi.  444,  §  60. 
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I  4M.  Segtiktioiii  on  claims  Mffdmt  annniiife  fond. 

"No  person  shall  reoover  from  the  assurance  fund  any  greater 

fnun  than  the  fair  market  value  of  the  property  at  the  time  the 

right  to  bring  such  action  first  accrued.    Any  acticm  or  proceeding 

to  recover  damages  out  of  the  assurance  fund  shaU  be  commenced 

within  six  years  from  the  time  when  the  right  to  begin  the  same 

accrued,  and  not  af terward,  and  such  time  shall  not  be  extended 

because  of  any  disability,     (Amended  by  L.  1916,  ch.  647,  in 

effect  May  15,  1916.) 
Dexivatioii:    L.  1908,  eh.  444,  §  61. 

§  480.  Penalties  for  fraudiileiit  acts  or  false  certificates. 

Whoever  fraudulently  procures  or  assists  in  fraudulently  procur- 
ing, or  is  intentionally  privy  to  the  fraudulent  procurem«it  of  any 
certificate  of  title  or  other  instrument,  or  of  any  entry  in  the 
registration  or  other  book  kept  in  the  registrar's  office,  or  of  any 
erasure  or  alteration  in  any  entry  in  said  book,  or  in  any  instru- 
ment authorized  by  this  act,  or  knowingly  defrauds,  or  is  inten* 
tionally  privy  to  defrauding  any  person  by  means  of  a  false  or 
fraudulent  instrument,  certificate^  statement  or  affidavit,  affecting 
registered  land,  shall  be  guilty  of  a  felony  and  shall  be  punished  by 
a  fine  of  not  exceeding  five  thousand  dollars,  or  imprisonment  for  ai 
period  not  exceeding  five  years,  or  both,  in  the  discretion  of  the 

court. 
Deiivatioii.    L.  1908,  eh.  444,  §  63. 

§  481.  Forseiy  and  fraudiileiit  stamping;  penalty. 

Whoever  forges,  or  pptwures  to  be  forged,  or  assists  in  forging^ 
the  seal  of  the  registrar,  or  the  name,  signature,  handwriting  of  any 
officer  of  the  registrar's  office;  or  fraudulently  stamps  or  procures 
to  be  stamped,  or  assists  in  stamping,  any  document  vdth  any 
forged  seal  of  said  registrar,  or  forges  or  procures  to  be  forged,  or 
assists  in  forging,  the  name,  signature  or  handwriting  of  any  per- 
son whomsoever,  to  any  instrument  which  is  expressly  or  impliedly 
authorized  to  be  signed  by  sudi  person,  or  uses  any  document  upon 
which  any  impranion  or  part  of  the  impression  of  any  seal  of  said 
registrar  ihas  been  forged,  knowing  the  same  to  have  been  forged, 
(NT  any  document  the  signature  to  which  has  been  forged^  knowing 
the  same  to  have  been  forged,  or  swears  falsely  concerning  any  mat- 
ter or  proceeding  made  or  done  in  pursuance  of  this  article  shall 
98 
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be  gailly  of  a  felony,  and  shall  be  punished  by  imprisonment  in 
ihe  pentitentiary  for  a  period  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  botjh,  in  the  discretion  of  the 
court. 
Derivation:    L.  1908,  ch.  444,  §  63. 

§  438.  Fees  to  be  charged. 

The  following  fees  shall  be  charged  by  registrars  for  the  various 
services  performed  pursuant  to  this  article: 

(a)  Filing  the  notice  of  petition,  including  entering  it  in  the 
entry  book,  indexing  it,  and  entering  it  in  the  tickler  certificate 
book,  one  dollar, 

(b)  Filing  and  indexing  the  final  order  or  judgment  and  issuing 
certificates  of  title  in  accordance  therewith,  and  indexing  same, 
five  dollars. 

(c)  Entering,  filing  and  indexing  any  lien,  incumbrance  or 
dbarge  pending  registration  or  subsequent  thereto,  one  dollar. 

(d)  Entering,  filing  and  indexing  a  deed  or  other  paper  requir- 
ing the  cancellation  of  one  certificate  and  the  issue  of  another — 
for  each  new  certificate  issued,  three  dollars. 

(e)  Entering,  filing  and  indexing  any  instrument  cancelling 
any  lien  or  incumbrance  on  a  certificate,  fifty  centa 

(f )  Making  any  additional  certificate^  fifty  centa 

(g)  Entering,  filing  and  indexing  a  caution,  one  dollar. 

(h)  Services  of  the  official  examiner  of  titles  one-tenth  of  one 
per  centum  of  the  value  of  the  property  on  the  basis  of  the  last 
assessment  for  local  taxation,  and  ten  dollars  in  addition  thereto. 

(i)  Making,  certifying  and  delivering  a  "registration  copy*' 
of  any  instrument,  as  provided  by  section  four  hundred  and  six- 
teen hereof,  a  fee  computed  at  the  same  rates  as  the  fees  allowed 
by  law  for  certifying  a  copy  of  a  deed. 

(j)  Furnishing  printed  forms  or  for  any  services  for  which 
fees  are  not  herein  specified  such  reasonable  charge  as  may  be 
fixed  by  the  registrar  subject  to  the  revision  of  the  court 
(Amended  by  L.  1910,  cih.  627;  L.  1916,  ch.  647j  L.  1918,  oh. 
672,  in  eflPect  May  8,  1918.) 
Dezivatioii:    L.  1906»  ch.  444,  $  64. 
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§  48S.  Cbnatrnction  of  article. 

This  article  shall  be  construed  liberally^  6o  far  as  znaj  be  neces^ 
sary  for  the  purpose  of  effecting  its  general  intent 

DerivmtLon:    L.  1908,  efau  444,  S  ^* 

§  iM.  Fozm  for  official  ezaminei's  report  of  title. 

T?he  exandner^s  report  of  title  shall  be  in  appropriate  form  to  set 
forth  the  matters  required  by  this  articla  The  registrar  of  any 
county  is  authorized  to  have  forms  prepared  and  printed  for  the 
examiner's  report  of  title  and  for  any  other  papers  required  by 
this  article  and  shall  furnish  the  same  to  applicants  without 
charge  or  for  euch  reasonable  charge  as  may  be  fixed  by  the  regis- 
trar. Such  forms  and  the  charge  to  be  made  therefor  shall  be 
subject  to  the  revision  of  the  court 

(Former  §  434  repealed  and  new  §  434  inserted  by  L.  1910, 
ch.  627;  amended  by  L.  1916,  ch,  647;  L.  1918,  cih.  572,  in  effect 
May  8,  1918.) 

S  485.  Form  for  certificate  of  titk. 

The  registrar's  certificate  title  shall  be  in  the  following  form : 
No First  registered 

Oebtipicatb  op  Titmb 

(First  Certificate)  or  (Transfer  from  No. ) 

' ' \ •••••-.  .••.••  •  •> 

State  of  New  York,  ^ 


County 


>S8.: 


of  (residence,  and  if  a  minor  give  his  age;  if  under  other  dis- 
ability, state  the  nature  of  the  disability) ;  married  to  (name  of 
husband  or  wife,  or  if  not  married,  say  not  married)  ;  is  the  owner 
of  an  estate  in  fee  simple  (or  as  the  case  may  be)  in  the  following 
land  (here  describe  the  premises)  subject  to  the  estates,  easements^ 
incumbrances  and  charges  hereunder  noted.  (In  case  of  trust, 
condition  or  limitation,  say  "in  trust"  or  "upon  condition^'  or 
"with  the  limitation,^'  as  the  case  may  ba) 
Witness  my  hand  and  official  seal  this  (date). 

(Seal)  , 

Begistrar. 
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Memobiaus 
of  estates,  easements  and  charges  on  the  land  described  in  th» 
above  certificate  of  title. 


Document 
number. 

Kind. 

Running  in 
Uiwwot 

Terms. 

Diiteof 
Bcgiitratlon. 

Signaturo  of  Reglfllrar. 

(Amended  by  L.  1916,  ch.  647,  in  effect  May  16,  1916.> 
DcrlTaMons  L.  1908,  ch.  444,  Schedule  ''B.** 
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AETICLE  18. 
CBMSTBRT  LANDS. 

Sionov  460.  Lands  used  for  cemetery  porpoees  not  to  be  sold  or  mort- 
gaged. ^ 
451.  Aequisition  of  laadaforeematerypiirpoMf  fanMrtainooimtiM. 

f  460.  Xiamda    used    for    eenMterj    p«rpoMS    act    to    bo    sold    or 

mortcAS^d* 

No  land  actually  used  and  occupied  for  cemetery  purposes  shall 
\)e  sold  under  execution  or  for  any  tax  or  assessment,  nor  shall  such 
tax  or  assessment  be  levied^  collected  or  imposed,  nor  shall  it  be 
lawful  to  mortgage  such  land,  or  to  apply  it  in  payment  of  debts, 
80  long  as  it  shall  continue  to  be  used  for  such  cemetery  purposes, 
except  cemetery  lands  in  which  interments  have  not  been  made 
may  be  sold  trnder  execution  to  satisfy  a  valid  judgment  of  a  court 
of  record.  Whenever  any  such  land  shall  cease  to  be  used  for 
cemetery  purposes,  any  judgment,  tax  or  assessment  which,  but 
for  the  provisions  of  this  section  would  have  been  levied,  collected 
or  imposed,  shall  thereupon  forthwith,  together  with  interest 
thareon,  become  and  be  a  lien  and  charge  upon  such  land,  and 
collectible  out  of  the  same.  The  provisions  of  this  section  shall 
not  apply  to  any  lands  held  by  the  city  of  Rochester,  (Amended 
by  L.  1918,  ch.  404,  in  effect  April  30,  19180 

DMriTAtlMf    L.  1870,  ch.  810,  ||  1,  2,  8. 

I  451.  Aeqvisitioa    of    landA   for    oemetorj    purposes   Im    oevtalm 
eovttties. 

It  shall  not  be  lawful  for  any  person  to  take  by  deed,  devise  or 
otherwise  op  cet  apart  or  use  any  land  or  ground  in  any  of  the 
counties  of  Westchester,  Kings,  Queens,  Richmond,  Bockland, 
Suffolk  OP  Nassau  for  cemetery  purposes  without  the  consent  of 
the  board  of  supervisors  for  such  county,  or  of  the  board  of  alder^ 
men  of  the  city  of  New  York,  as  the  case  may  be,  first  had  and 
obtained  in  like  manner  as  provided  for  in  the  membership  cor- 
porations law ;  and  said  board  of  supervisors  op  board  of  aldermen 
in  granting  such  consent  may  annex  thereto  such  conditions,  regu- 
lations  and  restrictions  as  such  board  may  deem  the  public  health 
or  the  public  good  require.  (Added  by  L.  1909,  ch.  274.  Amended 
by  L.  1912,  ch.  300,  in  effect  Apr.  13,  1912.) 

*  So  in  originaL 
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ARTICLE  14. 

(Article  added  by  L.  1920,  elu  930,  in  effect  April  15,  1921.) 
ACTION  FOB  DOWEB. 

8KmON  460.  Limitation  for  action  for  dower. 

461.  Necessary  defendants. 

462.  Who  may  be  joined  as  defendants. 

463.  Actions;  where  defendants  claim  in  severalty. 

464.  Damages  to  be  recovered;  how  estimated. 

465.  Damages;  in  action  against  alienee  of  husband. 

466.  Damages;  where  several  parcels  are  affected. 

467.  Damages  apportioned  between  heir  and  alienee. 

468.  Action  barred  by  assignment  of  dower. 

469.  Collusive  recovery  not  to  prejudice  infant. 

470.  Complaint. 

471.  Interlocutory  judgment  for  admeasurement. 

472.  Dower,  how  admeasured. 

473.  Beport  thereupon. 

474.  Setting  aside  report. 

475.  Fees  and  expenses. 

476.  Final  judgment. 

477.  Plaintiff  may  recover  sum  avrarded;  court  may  modify  judgment* 

478.  Junior  incumbrancers;  not  affected  by  admeasurement. 

479.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

480.  Plaintiff  may  consent  to  recei^  a  gross  sum. 

481.  Defendant  may  consent  to  pay  it;  proceedings  thereupon. 

482.  Interlocutory  judgment  for  sale. 

483.  Direction  that  a  part  be  laid  off. 

484.  Liens  to  be  ascertained. 

485.  Satisfaction  or  protection  of  lien. 

486.  Payment  of  taxes,  assessments  and  water  rates  out  of  proceeds* 

487.  Report  of  sale. 

488.  Final  judgment  upon  confirming  sale. 

489.  Damages  against  grantee  of  premises  subject  to  dower. 

490.  Certain  provisions  made  applicable. 

491.  Action  for  ejectment  by  reversioner  or  remainderman  after  de- 

termination of  particular  estate. 

§  400.  Limitation  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  within 
twenty  years  after  the  death  of  her  husband ;  but  if  she  is,  at  the 
time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 
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The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement  con- 
tained in  a  writing  under  seal,  subscribed  and  acknowledged  in 
the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if  by 
any  judgment  or  decree  of  a  court  of  record  within  the  same  time 
and  concerning  the  land  in  question,  wherein  such  owner  or  own- 
ers were  parties,  such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said  lands,  the  time  after 
the  death  of  her  husband,  and  previous  to  such  acknowledgment 
in  writing  or  such  recognition  by  judgment  or  decree,  is  not  a  part 
of  the  time  limited  by  this  section.     (Added  by  L.  1920,  du  930, 

in  effect  April  15,  1921.) 
Dezivation:    Code  of  CivU  Procedure,  §  1596. 

§  461.  Neceasaiy  defendants. 

Where  the  property,  in  which  dower  is  claimed,  is  actually  oc- 
cupied, the  occupant  thereof  must  be  made  defendant  in  the  ac- 
tion. Where  it  is  not  so  occupied,  the  action  must  be  brought 
against  some  person  exercising  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action,     (Added  by  L.  1920,  ch.  930,  in 

effect  April  15,  1921.) 
Deriyation:    Code  of  Civil  Procedure,  §  1597. 

§  462.  Who  may  be  joined  as  defendants. 

1.  In  either  of  the  cases  specified  in  the  last  section,  any  other 
person,  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  in  which  dower  is  claimed,  may  be  joined  as  defendant 
in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  upon  the  lands  affected 
thereby,  in  the  same  manner  as  a  private  person.  In  such  a  case 
the  summons  must  be  served  upon  the  attorney-general,  who  must 
appear  in  behalf  of  the  people.  But  where  the  people  of  the  state 
of  New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters  required, 
detailed  facts  showing  the  particular  nature  of  the  interest  in  or 
the  lien  on  the  said  real  property  of  the  people  of  the  state  of  New 
York  and  the  reason  for  making  the  people  a  party  defendant. 
Upon  failure  to  state  such  facts  the  complaint  shall  be  dismissed 
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as  to  the  people  of  the  state  of  Nerw  York.    (Added  by  L.  1920| 
ch.  930,  in  effect  April  15,  1921.) 
Deziyation:    Ck>de  of  Civil  Procedure,  §  1598. 

§  463.  Actions  where  defendants  claim  in  severalty. 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real  prop- 
erty of  which  the  plaintiff's  husband  died  seized,  or  in  all  the  real 
property  which  he  aliened  by  one  conveyance,  all. the  persons  in 
possession  of,  or  claiming  title  to,  the  property,  or  any  part  there- 
of, may  be  made  defendants,  although  they  possess  or  claim  title 
to  different  portions  thereof  in  severalty.     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1599. 

§  464.  Damases  may  be  recovered;  how  estimated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in  prop- 
erty, of  which  her  husband  died  seized,  she  may  also  recover,  in 
the  same  action,  damages  for  withholding  her  dower,  to  the  amount 
of  one-third  of  the  annual  value  of  the  mesne  profits  of  the  prop- 
erty, with  interest;  to  be  computed,  where  the  action  is  against 
the  heir,  from  her  husband's  death,  or,  where  it  is  against  any 
other  person,  from  the  time  when  she  demanded  her  dower  of  the 
defendant ;  and  in  each  case,  to  the  time  of  the  trial,  or  application 
for  judgment,  as  the  case  may  be;  but  not  exceeding  six  years  in 
the  whole.  The  damages  shsdl  not  include  any  thing  for  the  use 
of  permanent  improvements,  made  after  the  death  of  the  husband. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  S  160a 

§  465.  Damages  in  action  against  alienee  of  husband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the  last 

section,  she  may  also  recover,  in  the  same  action,  damages  for 

withholding  her  dower,  to  be  computed  from  the  commencement 

of  the  action ;  but  they  shall  not  include  any  thing  for  the  use  of 

permanent  improvements,  made  since  the  property  was  aliened  by 

her  husband.    In  all  other  respects,  the  same  must  be  computed  as 

prescribed  in  the  last  section.     (Added  by  L.  1920,  ch.  930,  in 

effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1601. 

§  466.  Damages  where  several  parcels  are  affected. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed  by 
him.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1602. 
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§  467.  Damages  apportioned  between  heir  and  alienee. 

Where  a  widow  recovers  dower  in  real  property  aliened  by  the 
heir  of  her  husband,  ahe  may  recover,  in  a  separate  action  against 
him,  her  damages  for  withholding  her  dower,  from  the  time  of 
the  death  of  her  husband  to  the  time  of  the  alienation,  not  ex- 
ceeding six  years  in  the  whole.  The  sum  recovered  f  r6m  him  must 
be  deducted  from  the  sum,  which  she  would  otherwise  be  entitled 
to  recover  from  the  grantee;  and  any  sum  recovered  as  damages 
from  the  grantee,  must  be  deducted  from  the  sum,  which  she  would 
otherwise  be  entitled  to  recover  from  the  heir.  (Added  by  Lu 
1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  dvil  Proeedure,  S  ^^03. 

§  468.  Action  barred  by  assignment  of  dower. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in  sat* 
isfaction  of  her  claim  upon  the  property  in  question,  bars  an  ac- 
tion for  dower,  and  may  be  pleaded  by  any  defendant     (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Ck>de  of  Civil  Procedure,  §  1604. 

§  409.  Collusive  recovery  not  to  prejudice  infant 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian,  the 
infant  shall  not  be  prejudiced  thereby;  but  when  he  comes  of  full 
age,  he  may  bring  an  action  of  ejectment  against  the  widow,  to 
recover  the  property  so  wrongfully  awarded  for  dower,  with  dam- 
ages from  the  time  when  she  entered  into  possession,  although  that 
is  more  than  six  years  before  the  commencement  of  the  action, 
(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1605. 

§  470.  Complaint 

The  complaint,  in  an  action  for  dower,  must  describe  the  prop- 
erty claimed  with  common  certainty,  by  setting  forth  the  name  of 
the  township  or  tract  and  the  number  of  the  lot,  if  there  is  any, 
or  in  some  other  appropriate  manner,  so  that  from  the  description, 
possession  of  the  property  claimed  may  be  delivered  where  the 
plaintiff  is  entitled  thereto,  and  must  set  forth  the  name  of  the 
plaintiff's  husband.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §§.1511,  1606, 

§  471.  Interiocntory  judgment  for  admeasurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or  if 
the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the  answer, 
or  if  it  appears,  by  the  verdict,  report,  or  decision  upon  a  trial, 
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tliat  the  plaintiff  is  entitled  to  dower  in  the  real  property  described 

in  the  complaint,  an  interlocutory  judgment  must  be  rendered; 

which,  except  as  otherwise  prescribed  in  this  article,  must  direct 

that  the  plaintiff's  dower  in  the  property,  particularly  describing 

it,  be  admeasured  by  a  referee,  designated  in  the  judgment,  or  by 

three  reputable  and  disinterested  freeholders,  designated  flierein, 

as  commissioners  fof  that  purpose.     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.) 
Derivatioii:    Code  of  CiTil  Plrocedur^  §  1607. 

$  479.    Dower,  how  admeMnred. 

The  referee  or  the  commissioners  must  execute  their  duties  in 
the  following  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the 
best  interests  of  all  the  parties  concerned,  admeasure  and  lay  off, 
as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a  distinct  par- 
cel, constituting  the  one-third  part  of  the  real  property  of  which 
dower  is  to  be  admeasured,  designating  the  part  so  laid  off  by  posts, 
stones,  or  other  permanent  monuments. 

2.  In  nuking  the  admeasurement,  they  must  take  into  ccmsideni- 
tion  any  permanent  improvements,  made  upon  the  real  property, 
after  the  death  of  the  plaintiff's  husband,  or  after  the  alienation 
thereof  by  him ;  and,  if  practicable,  those  improvements  must  be 
awarded  within  the  part  not  laid  off  to  the  plaintiff;  or,  if  it  is 
not  practicable  so  to  award  them,  a  deduction  must  be  made  from 
the  part  laid  off  to  the  plaintiff,  proportionate  to  the  benefit  which 
ahe  will  derive  from  so  much  of  those  improvements,  as  is  included 
in  the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct  par- 
cel of  the  property,  as  prescribed  in  the  foregoing  suibdivisions  of 
this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 

to  aid  in  the  admeasurement     (Added  by  L.  1920|  (du  930^  in 

effect  April  15,  1921.) 
DerivAtion:    Code  of  Civil  Procedive^  §  1609. 

§  478.  Report  thereupon. 

All  the  conmiissioners  milst  meet  together  in  the  performance 
of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid. 
The  referee,  or  the  conmiissioners,  or  a  majority  of  them,  must 
make  a  full  report  of  their  proceedings,  specifying  therein  the 
manner  in  which  they  have  discharged  their  trust,  with  the  items 
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of  their  chargee,  and  a  particular  description  of  the  portion  ad- 
measured and  laid  off  to  the  plaintiff;  or,  if  they  report  that  it 
is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best  in- 
terests of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeasured, 
they  must  state  the  reasons  for  that  opinion,  and  all  the  facts  re- 
lating thereto.  The  report  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  <  as  a  deed  to  be  recorded,  and  must  be 
filed  in  the  office  of  the  clerk.     (Added  by  L.  1920,  ch.  930,  in 

effect  April  15,  1921.) 
Deriyation:    Code  of  Ciyil  Procedure,  §  1610. 

§  474.  Setting  aside  report 

Upon  the  application  of  any  party  to  the  action,  and  upon  good 
cause  shown,  the  court  may  set  aside  the  report,  and,  if  necessary, 
may  appoint  new  oonmiissioners,  or  a  new  referee,  who  muv.t  pro- 
ceed, as  prescribed  in  this  article,  with  respect  to  those  first  ap- 
pointed. (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivatioii:    Code  of  Civil  Procedure,  §  1611. 

§  475.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  surrey,  when  it  is  made,  must  be  taxed 
imder  the  direction  of  the  court ;  and  the  amount  thereof  must  be 
paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation  of  her 
costs.  (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
DeriTStioii:    Code  of  Civil  Procedure,  §  1612. 

§  47a  Final  judgment. 

Upon  the  report  being  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  ad- 
measured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  prop- 
erty, the  judgment  must  award  to  her,  during  her  natural  life,  the 
possession  of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon  after 
she  takes  possession.  If  the  referee  or  the  commissioners  report, 
that  it  is  not  practicable,  or  that,  in  his  or  their  opinion,  it  is  not 
for  the  best  interests  of  all  the  parties  concerned,  so  to  admeasure 
and  lay  off  a  distinct  parcel  of  the  property,  the  final  judgment 
must  direct,  that  a  sum,  fixed  by  the  court,  and  specified  therein, 
equal  to  one-third  of  the  rental  value  of  the  real  property,  as  as- 
certained by  a  reference  or  otherwise,  be  paid  to  the  plaintiff,  an- 
nually or  oftener,  as  directed  in  the  judgment,  during  her  natural 
life,  for  her  dower  in  the  property ;  and  that  the  sum  so  to  be  paid, 
be  and  remain  a  charge  upon  the  property,  during  her  natural  life. 
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The  final  judgment  may  also  award  damages  for  the  withholding 
of  dower.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921,) 
Derivation:    Code  of  avil  Procedure,  §  1613. 

§  477.  Plaintiff  may  recover  sum  awarded;  court  may  modify  judgment 

The  plaintiff  may,  from  time  to  time,  maintain  an  action  against 
the  owner,  or  a  person  who  was  the  owner  of  the  property,  to  re- 
cover any  instalment  of  the  sum,  so  awarded  to  her  for  her  dower, 
which  became  due  during  his  ownership,  'and  remains  unpaid.  Or^ 
if  an  instalment  remains  due  and  unpaid,  she  may  maintain  an 
action  to  procure  a  sale  of  the  property,  and  enforce  the  payment 
of  the  instalments,  due  and  to  become  due,  out  of  the  proceeds  of 
the  sale.  Such  an  action  must  be  conducted,  as  if  the  charge  upon 
the  real  property  was  a  mortgage  to  the  same  effect.  If,  at  any 
time,  it  is  made  to  appear  to  the  court,  that  the  rental  value  of  the 
real  property  has  materially  increased  or  diminished,  the  court 
may,  by  an  order,  to  be  made  upon  notice  to  all  the  persons  in- 
terested, modify  the  final  judgment,  by  increasing  or  diminishing 
the  sum  to  be  paid  to  the  plaintiff,     (Added  by  L.  1920,  ch.  930,. 

in  effect.April  15,  1921.) 
Derivation:   Code  of  Civil  Procedure,  §  1614. 

§  478.  Junior  incumbrances;  not  affected  by  admeasurement. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off  to 
the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plaintiff's 
right  of  dower,  attaches,  during  the  life  of  the  plaintiff,  to  the 
residue,  or  to  the  portion  or  share  of  the  residue  which  was  sub- 
ject to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had  not  been  a 
part  of  the  property.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1615. 

§  479.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff  pes- 
session  of  the  part  admeasured  and  laid  off  to  her,  does  not  stay 
the  execution  thereof,  unless  the  court,  or  a  judge  thereof,  grants 
an  order  directing  such  a  stay.  Such  an  order  shall  not  be  granted, 
if  an  undertaking  is  given  on  the  part  of  the  respondent,  with  one 
or  more  sureties,  approved  by  the  court,  or  a  judge  thereof,  to  the 
effect  that,  if  the  judgment  appealed  from  is  reversed  or  modified^ 
and  restitution  is  awarded,  she  will  pay,  to  the  person  entitled 
thereto,  the  value  of  the  use  and  occupation  of  the  part  so  ad* 
measured  and  laid  off  to  her,  or  of  the  portion,  restitution  of  which 
is  awarded,  during  the  time  she  holds  possession  thereof,  by  virtue 
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of  the  judgment.    (Added  by  L.  1920,  ch.  930,  in  eflEect  April  15, 

1921.) 
DeiiyAtion:    Code  of  Ciyil  Procedure,  §  1616. 

§  480.  Plaintifi  may  conaent  to  reoeiyo  a  groee  suiil 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before  an 
interlocutory  judgment  is  rendered,  by  reason  of  the  defendant's 
default  in  appearing  or  pleading,  or,  where  an  issue  of  fact  is 
joined,  at  any  time  before  the  commencement  of  the  trial,  file  with 
the  clerk,  a  consent  to  accept  a  gross  siim,  in  full  satisfaction  and 
discharge  of  her  right  of  dower  in  the  real  property  described  in 
the  complaint.  Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded. A  copy  thereof,  with  notice  of  the  filing,  must  be  served 
upon  each  adverse  party  who  has  appeared,  or  who  appears  after 
the  filing.  (Added  by  L.  1920,  ch.  930,  in^effect  April  15,  1921.) 
Deriyation:    Code  of  Civil  Procedure,  1617. 

§  481.  Defendant  may  consent  to  pay  it;  proceedingt  fhereupon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order  grant- 
ing him  leave  to  pay  such  a  gross  sum.  Thereupon  the  court  may, 
in  its  discretion,  and  upon  such  terms  as  justice  requires,  ascer- 
tain the  value  of  the  plaintiff's  right  of  dower  in  the  property,  by 
a  reference  or  otherwise,  and  make  an  order,  directing  payment, 
by  the  applicant,  of  the  sum  so  ascertained,  within  a  time  fixed  by 
the  order,  not  exceeding  sixty  days  after  service  of  a  copy  thereof; 
and  directing  the  execution  by  the  plaintiff  of  a  release  of  her 
right  of  dower,  upon  receipt  of  the  money.  Obedience  to  the  order 
may  be  enforced,  either  by  punishment  for  contempt,  or  by  strik- 
ing out  the  pleading  of  the  offending  party,  and  rendering  judg- 
ment against  him  or  her  or  in  both  modes*  (Added  by  L.  1920, 
ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  S  1618. 

§  489.  Interlocntory  jndgment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in  the 
last  section  but  one^  and  she  is  entitled  to  an  interlocutory  judg- 
ment in  the  action,  the  court  must,  upon  the  application  of  either 
•party,  ascertain,  by  reference  or  otherwise,  whether  a  distinct  par^ 
eel  of  the  properly  can  be  admeasured  and  laid  off  to  the  plaintiff, 
as  tenant  in  dower,  without  material  injury  to  the  interests  of  the 
parties.  If  it  appears  to  the  court,  that  a  distinct  parcel  cannot  be 
80  admeasured  and  laid  off,  the  interlocutory  judgment  must,  ex- 
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cept  in  the  case  specified  in  the  next  section,  direct  that  the  prop- 
erty be  sold  by  the  sheriff,  or  by  a  referee  designated  therein ;  and 
that,  upon  the  confirmation  of  the  sale,  each  party  to  the  action,  and 
every  person  deriving  title  from,  through,  or  under  a  party,  after 
the  filing  of  the  judgment-roll,  or  of  a  notice  of  the  pendency  of 
the  action,  as  prescribed  by  law  be  barred  of  and  from  any  rights 
title,  or  interest  in  or  to  the  property  sold.  (Added  by  L.  1920^ 
ch.  930,  in  effect  April  15,  1921.) 
Dertration:    Ck>de  of  Civil  Procedure,  §  1619. 

§  483.  Direction  that  a  part  be  laid  off. 

In  a  case  specified  in  section  four  hundred  and  eighty  of  this 
chapter  where  the  property,  or  a  part  thereof,  consists  of  one  or 
more  vacant  or  unimproved  lots,  the  plaintiff's  consent  may  con- 
tain a  stipulation  to  take  a  distinct  parcel,  out  of  those  lots,  in 
lieu  of  a  gross  sum.  Jn  that  case,  the  interlocutory  judgment^ 
instead  of  directing  a  sale,  may  direct  if  it  appears  to  be  just  so  to 
do,  that  commissioners  be  appointed  to  admeasure  and  lay  off  to 
the  plaintiff  a  distinct  parcel,  out  of  the  vacant  or  unimproved 
lots ;  and,  if  there  is  any  other  property,  that  it  be  sold,  and  a  gross 
sum  be  paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the 
next  four  sections.  The  plaintiff's  title  to  each  distinct  parcel, 
admeasured  and  laid  off  to  her,  as  prescribed  in  this  section,  is  that 
of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring  and 
laying  off  the  same,  the  commissioners  must  consider  quantity  and 
quality  relatively,  according  to  the  value  of  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which  the  ad- 
measurement is  to  be  made ;  which  must  be  ascertained,  in  proper* 
tion  to  the  value  of  those  lots,  as  prescribed,  in  the  next  four  sec- 
tions, for  fixing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds 
of  a  sale.  (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Deriyatioi&:    Code  of  Civil  Procedure,  §  1620. 

§  484.  Lien  to  be  ascertained. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain  whether 
any  person,  not  a  party,  has  a  lien  upon  the  property,  or  any  part 
tiiereof .  But  the  court  may  direct  or  dispense  with  such  reference, 
in  its  discretion,  where  a  party  produces  a  search,  certified  by  the 
clerk,  or  by  the  clerk  and  register  as  the  case  requires,  of  the  county 
where  the  property  is  situated ;  and  it  appears  therefrom,  and  by  * 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien.  Except  as  otherwise  expressly  prescribed  in  this 
article^  the  proceedings  upon  and  subsequent  to  the  reference  must 
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he  the  same^  as  prescribed  by  law,  where  a  reference  is  made  in  an 
action  for  partition  to  a8certain  whether  there  is  a  creditor  not  a 
party  who  has  a  lien  on  the  share  or  interest  of  a  party.     (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Deiiyatioii:    Code  of  Civil  Procedure,  §  1621. 

§  485.  Satisfaction  or  protection  of  lien. 

Where  the  interlocutory  judgment  directs  a  sale^  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale» 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15, 1921.) 
Derivatioii:   Code  of  Civil  Procedure,  §  1622. 

§  486.  Payment  of  taxes,  assessments  and  water  rates  out  of  proceeds 

Where  a  judgment,  rendered  in  an  action  for  dower  directs  a. 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs^  pay  all  taxes^ 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently  be- 
come absoluta  The  sums  necessary  to  make  those  payments  and 
redemptions  are  deemed  expenses  of  the  sale,  (Added  by  L.  1920^ 
ch.  930,  in  effect  April  15,  1921.) 
Dexivation:    Code  of  Civil  Procedure,  §  1670. 

§  487.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must  make 
and  file  with  the  clerk  a  report  thereof,  showing  the  name  of  the 
purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the  property 
was  sold  in  parcels,  the  name  of  each  purchaser,  and  the  price  and 
a  description  of  the  parcel  sold  to  him ;  the  sums  which  the  officer 
has  paid  out  of  the  proceeds  of  the  sale,  pursuant  to  the  inter- 
locutory  judgment ;  the  purpose  for  which  each  payment  was  made ; 
the  amount  and  items  of  his  fees  and  expenses ;  and  the  net  amount 
of  the  proceeds,  after  deducting  the  payments.  (Added  by  L. 
1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:   Code  of  Civil  Procedure,  §  1623. 

§  4S8.  Final  judgment  npon  confirming  sale. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale^  and  also  what  gross  sum  of 


Digitized  by 


Google 


1568  REAL  PR&PERTY  LAW.  §§  489^91 

money  is  equal  to  the  value  of  the  plaintiflF's  dower  in  the  net  pro- 
ceeds of  the  sale,  calculated  upon  the  principles  applicable  to  life 
annuities.  The  court  must  thereupon  render  final  judgment,  con- 
firming the  sale,  and  directing  that  the  gross  sum  so  ascertained  be 
paid  to  the  plaintifi,  in  full  satisfaction  of  her  right  of  dower; 
and  that  the  remainder  of  the  proceeds  of  the  sale  be  distributed 
among  the  persons  entitled  thereto.  (Added  by  L.  1920,  ch.  930, 
in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1624. 

§  489.  Damages  againat  grantee  of  premises  subject  to  dower. 

If  the  defendant,  in  an  action  for  dower,  aliens  the  real  prop- 
erty in  question,  after  the  filing  of  a  notice  of  pendency  of  action 
and  an  execution  against  him  for  the  plaintiff^s  damages  is  re- 
turned wholly  or  partly  unsatisfied,  an  action  may  be  maintained 
by  the  plaintiff  against  any  person,  who  has  been  in  possession  of 
the  property,  under  the  defendant's  conveyance,  to  recover  the 
unsatisfied  portion  of  the  damages,  for  a  time  not  exceeding  that, 
during  which  he  possessed  the  property.     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  %  1686. 

§  490.  Certain  proyisions  made  ap^icable. 

The  provisions  of  law,  relating  to  a  sale  in  partition  and  to  the 
distribution,  investment,  and  care  of  the  proceedfl>  apply,  as  far 
as  they  are  applicable,  to  a  sale  made  as  prescribed  in  this  article 
and  to  the  distribution  of  the  proceeds  of  a  sale,  as  prescribed  in 
section  four  hundred  and  eighty-eight     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  CSvil  Procedure,  §  1«»5. 

§  491.  Action  for  ejectment  liy  reversioner  or  remainderman,  after  determina- 
tion of  particular  estate. 
Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  a  judg- 
ment to  be  taken  against  him,  by  consent  or  by  default,  in  an  ac- 
tion for  dower,  the  heir  or  person  awning  the  reversion  or  re- 
mainder, may,  after  the  determination  of  the  particular  estate, 
maintain  an  action  of  ejectment  to  recover  the  property.     (Added 
by  L.  1920,  ch.  930,  in  effect  April  16,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1680. 
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ARTICLE  15. 

ACTION  TO  COMPEL  THE  DETERMINATION  OP  A  CLAIM  TO 
REAL  PROPERTY. 

(ATtide  added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

Section  500.  Who  may  maintain  an  action. 

501.  Complaint. 

502.  Proceedings  when  defendant  denies  plaintiff's  title. 

503.  Proceedings  when  defendant  pleads  title. 

504.  Proceedings  the  same  as  in  ejectment. 

505.  Proceedings  when  defendant  claims  in  reversion  or  remainder.. 

506.  Judgment  awarding  defendant  possession. 

507.  Judgment  for  plaintiff. 

508.  Effect  of  judgment. 

509.  Action  to  determine  widow's  dower. 

510.  Proceedings,  if  plaintiff  admits  defendant's  claim. 

511.  Proceedings  when  defendant's  daim  is  denied. 

512.  This  article  applies  to  corporations. 

§  500.  Who  inay  mslntsin  an  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  haa, 
have  been  for  one  year  in  possession  of  real  properly,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life^  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action  against 
any  other  person  to  compel  the  determination  of  any  claim  adverse 
to  that  of  the  plaintiff  which  the  defendant  makes,  or  which  it  ap- 
pears from  the  public  records,  or  from  the  allegations  of  the  com- 
plaint, the  defendant  might  make  to  any  estate  in  that  property  in 
f ee^  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion  or  remainder,  or  to  any  interest  in  that  property, 
including  any  claim  in  the  nature  of  an  easement  therein,  whether 
appurtenant  to  any  other  estate  or  lands  or  not,  and  also  including 
any  lien  or  incumbrance  upon  said  property,  of  the  amount  of 
value  of  not  less  than  two  hundred  and  fifty  dollars.  But  this 
section  does  not  apply  to  a  claim  for  dower.     (Added  by  L.  1920, 

ch.  930,  in  effect  April  15,  1921.) 
Derivation:   Code  of  Civil  Procedure,  §  1638. 

$  501.  CoknpUiat 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property ;  whether  his  estate 

therein  is  in  fee^  or  for  life,  or  for  a  term  of  years  not  less  than 

ten;  and  whether  he  holds  it  a^  heir,  devisee  or  purchaser,  with 

99 
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the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was,, 
and,  for  the  one  year  next  preceding,  has  been  in  his  possession^ 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 

3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  all^ations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or  ease- 
ment  therein,  or  a  lien  or  incumbrance  thereupon  of  the  character 
specified  in  the  last  section. 

The  complaint  must  describe  the  property  claimed  with  com- 
mon  certainty,  by  setting  forth  the  name  of  the  township  or  tract 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner,  so  that  from  the  description  possession  of  the  prop- 
erty claimed  may  be  delivered  where  the  plaintiff  is  entitled 
thereto,  and  may  contain  an  allegation  that  no  personal  claim  is 
made  against  any  defendant  other  than  a  defendant  who  shall 
assert  a  claim  adverse  to  the  claim  of  the  plaintiff  set  forth  in  the 
complaint.  The  demand  for  judgment  may  be  to  the  effect  that 
the  defendant  and  every  person  claiming  under  him  be  barred 
from  all  claim  to  an  estate  in  the  property  described  in  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein,  or  a 
lien  or  incumbrance  thereupon,  of  the  character  specified  in  the 
last  section,  or  it  may  combine  two  or  more  of  said  demands  with 
other  demand  for  appropriate  relief.     (Added  by  L.  1920,  ch* 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §§  1511,  1639. 

§  508.  Proceedlnsi  when  defendant  denies  plaintiff's  title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  speci- 
fied  in  subdivision  second  of  the  last  section,  and  succeeds  upon 
that  defense,  final  judgment  must  be  rendered  in  his  favor,  dis- 
missing  the  complaint,  and  awarding  to  him  costs  against  the  plain- 
tiff. (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1640. 

§  503.  Proceedings  when  defendant  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  diowing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to  the 
plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten, 
in  possession,  reversion,  or  remainder,  as  in  a  complaint  for  the 
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same  cause  of  action ;  or  the  defendant  may  set  forth  facts  showing 
that  he  has  an  interest  or  an  easement  in,  or  a  lien  or  incumbrance 
upon,  said  property ;  and  thereupon  he  may  demand  that  the  com- 
plaint be  dismissed,  or  any  judgment  to  which  he  would  be  entitled 
in  an  action  brought  by  him  to  recover  that  estate  in  said  propetry, 
or  to  enforce  in  any  manner  the  interest  or  easement  therein,  or 
the  lien  or  incum'brance  thereupon  which  he  asserts;  or  he  may 
combine  any  two  or  more  of  said  demands.     (Added  by  L.  1920^ 

ch.  930,  in  eflFect  April  15,  1921.) 
Deriration:    Gode  of  CSvil  Procedure,  §  1641. 

§  504.  Proceedings  the  lame  at  in  ejectment. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial,  judg- 
ment and  execution,  are  the  same  as  if  it  was  an  action  of  eject- 
ment, except  as  otherwise  expressly  provided  by  law;  if  the  de- 
fendant claims  an  interest  or  easement  in,  or  a  lien  or  incumbrance 
upon,  said  property,  the  subsequent  proceedings  are  the  same  as 
if  it  was  an  action  brought  by  the  defendant  to  establish  or  enforce 
the  said  interest,  easement,  lien  or  incumbrance,  and  the  court 
may  award  any  appropriate  relief  except  as  otherwise  expressly 
provided  by  law.  (Added  by  L  1920,  ch.  930,  in  effect  April 
15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1642. 

§  505.  Proceeding!  when  defendant  claims  in  reversion  or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  he 
need  not  establish  a  right  to  the  immediate  possession  thereof ;  but 
where  the  verdict,  report,  or  decision  finds  that  he  has  such  an 
estate,  it  must  specify  the  time  when,  or  the  contingency  upon 
whicL^  he  will  be  entitled  to  possession^  and  final  judgment  to 
that  effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  possession  of  the 
property  may  be  issued  upon  the  judgment ;  but  only  by  the  special 
order  of  the  court,  made  upon  an  application  by  the  defendant,  or 
a  person  claiming  under  him,  and  satisfactory  proof  that  the  time 
has  arrived  wheii,  or  the  contingency  has  happened  upon  which, 
the  applicant  is  entitled  to  possession  by  the  terms  of  the  judg- 
ment   (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  CSvil  Procedure,  §  1643. 


Digitized  by 


Google 


1572  EEAL  PROPERTY  LAW.  §§  506-508 

§  606.  Jmdsment  awarding  defendant  possession. 

Where  a  final  judgment,  in  favor  of  the  defendant^  determines 
that  he  is  entitled  to  the  inunediate  possession  of  the  property,  it 
must  award  him  possession  accordingly.  The  final  judgment  must 
also  award  to  him  his  damages  for  the  withholding  of  the  property, 
as  in  an  action  of  ejectment.     (Added  by  L.  1920,  ch.  930,  in 

effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1644. 

§  607.  Judgment  for  plaintiff. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accruing 
after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the  pend- 
ency of  the  action,  as  prescribed  by  law,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,  in  the  property ;  or  such  judgment  must  be  that 
the  defendant  and  every  person  claiming  under  him,  as  above 
stated,  be  forever  barred  from  all  claim  to  any  interest  or  easement 
in,  or  lien  or  incumbrance  upon,  the  said  property,  of  any  kind 
or  nature  whatsoever,  or  of  any  particular  interest,  easement,  lien 
or  incumbrance  specified  in  said  judgment;  and  the  court  may 
direct  any  instrument  purporting  to  create  any  such  interest,  ease- 
ment, lien  or  incumbrance  to  be  delivered  up  or  to  be  canceled  of 
record ;  or  two  or  more  of  said  forms  of  judgment  may  be  awarded 
in  the  same  action.  If  such  a  judgment  is  taken  upon  the  defend- 
ant's default  in  appearing  or  pleading,  it  shall  not  award  costs  to 
either  party,  unless  it  be  taken  upon  a  default  in  answering,  after 
the  decision  of  a  demurrer  to  the  complaint.  A  defendant  against 
whom  no  personal  claim  is  made  in  the  complaint  shall  not  be  en- 
titled to  costs  unless  awarded  by  the  court  when  such  defendant 
asserts  in  his  answer  and  establishes  a  claim  in  said  lands  adverse 
to  the  claim  of  the  plaintiff  in  said  action.     (Added  by  L.  1920, 

<?h.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1645. 

$  508.  Effect  of  judgment 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action ;  and  also  against  every  per- 
son claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  by  law.  A  new  trial  of  said 
action  after  judgment  shall  not  be  granted  as  a  matter  of  right, 
but  the  court  may,  in  its  discretion  in  the  interest  of  justice,  grant 
a  new  trial  upon  an  application  made  by  any  party  within  one  year 
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after  said  judgment.  But  where  a  defendant  is  an  infant,  an 
idiot,  a  lunatic,  an  habitual  drunkard,  or  imprisoned  on  a  criminal 
charge  or  in  execution  upon  conviction  of  a  criminal  offense  for  a 
term  less  than  life,  the  said  defendant  shall  have  the  right,  within 
one  year  after  his  disability  is  terminated,  to  apply  for  and  obtain 
a  new  trial  of  said  action,  and  the  representatives  of  such  a  de- 
fendant shall  have  the  same  right  within  one  year  after  the  death 
of  said  defendant,  if  such  death  occurs  while  the  disability  con- 
tinues. Upon  any  new  trial  of  an  action,  brought  as  prescribed 
in  this  article,  the  record  of  the  evidence  given  upon  the  previous 
trial,  may  be  again  offered  to  the  court  by  either  party,  and  may 
be  received  in  evidence^  in  case  the  same  evidence  cannot  be  again 
procured.  The  courts  may  make  such  rules  and  orders  as  to  pre- 
serving the  record  of  the  evidence  given  in  such  actions  and  per- 
petuating the  proofs  produced  therein,  either  with  or  without  the 
awarding  of  any  other  relief  to  the  party  whose  proofs  are  so  per- 
petuated, as  shall  be  necessary  or  proper,  and  may  embrace  such 
directions  in  the  judgment.     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1646. 

§  600.  Action  to  detenniiie  widow's  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of  the 
property,  to  compel  the  determination  of  her  claim.  But  such 
an  action  cannot  be  commenced  until  after  the  expiration  of  four 
months  after  the  death  of  defendant's  husband.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section,  the 
provisions  of  that  section  relating  to  new  trials  and  to  perpetuat- 
ing proofs  shall  apply  to  her  case.     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.) 
Derivation:     Code  of  Civil  Procedure,  §  1647. 

§  510.  Proceedings,  if  plaintiff  admits  defendant's  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the  com- 
plaint admits  the  defendant's  right  of  dower  in  the  property  de- 
scribed therein,  or  any  part  thereof,  it  must  demand  judgment  that 
her  dower  be  admeasured.  In  that  case,  if  the  defendant  does  not, 
by  her  answer,  set  forth  facts  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  and  demand  judgment  therefor,  as  if  she  was 
the  plaintiff  in  an  action  for  dower,  the  court  must  render  an  in- 
terlocutory judgment,  directing  her  dower  to  be  admeasured,  with 
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or  without  damages  for  its  detention,  as  in  an  action  for  dower. 
The  subsequent  proceedings  are  the  same,  as  if  the  defendant  had, 
as  plaintiflF,  recovered  an  interlocutory  judgment  in  an  action  for 
dower.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivatioii:    Code  of  Civil  Procedure,  §  1648. 

§  511.  Proceediii|;8  when  defendant's  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  Li  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  in  the  property,  than 
is  so  admitted,  the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  apply  to  aU  proceedings 
subsequent  to  the  answer.     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  CSvil  Procedure,  §  1649. 

§  51S.  This  article  ap^ies  to  coxporationsb 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by  or 
against  a  corporation,  or  by  or  against  an  unincorporated  associa- 
tion, as  if  it  was  a*  natural  person,  or  such  an  action  may  be  main- 
tained by  or  against  the  receiver  or  other  successor  of  any  such  cor- 
poration or  association.     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  Civil  Procedore,  |  165a 
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ARTICLE  16. 

(Article  added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
ACTION  FOB  WASTE;  OTHEB  ACTIONS. 

SsonoN  520.  Who  liable  to  action  for  waste. 

521.  Action  for  waste  by  heir,  devisee,  or  grantor  of  reversion. 

522.  Action  for  waste  by  ward  against  guardian. 

523.  Action    for    waste   by    grantee    of    real    property   sold    under 

execution. 

524.  Judgment   in   action   for   waste   against   tenant   of   particular 

estate. 

525.  Action  for  waste  against  joint  tenant  or  tenant  in  common. 

526.  Interlocutory  judgment  for  partition  in  action  for  waste. 

527.  Damages  in  action  for  waste  to  be  deducted  from  defendant's 

share. 

528.  View  in  action  for  waste. 

529.  Action  for  nuisance. 

530.  Action  against  certain  persons  holding  over  as  trespassers. 

531.  Action  by  reversioner  or  remainderman. 

532.  Action  by  joint  tenant  or  tenant  in  common. 

533.  Action  for  cutting  or  carrying  off  trees  or  timber. 

534.  When  treble  damages  may  be  recovered  in  such  action. 

535.  Action  for  forcible  entry  or  detainer;  treble  damages. 

536.  Actions  relating  to  real  property  situate  without  the  state. 

§  MO.  Who  liable  to  actioii  for  waste. 

An  action  for  waste  lies  agaiost  a  tenant  by  the  enrtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant,  who 
during  his  estate  or  term,  commits  waste  upon  the  real  property 
held  by  him,  without  a  special  and  lawful  written  license  so  to  do ; 
or  against  such  a  tenant,  who  lets  or  grants  his  estate,  and  still 
retaining  possession  thereof,  commits  waste  without  a  like  license. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:   Code  of  Civil  Procedure,  9  1661. 

§  591.  Actioii  for  waste  hy  heir,  devisee,  or  gra&tor  of  reversioiL' 

An  heir  or  devisee  may  maintain  an  action  for  waste,  committed 
in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his  own  time. 
The  grantor  of  a  reversion  may  maintain  an  action  for  waste,  com- 
mitted before  he  aliened  the  same.     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.^ 
Deiivation:    Code  of  Civil  Procedure,  §  1662. 

§  6M.  Actioii  for  waste  by  ward  against  guardian. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
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his  ward,  either  before  or  after  the  termination  of  the  guardianship, 

for  waste,  committed  upon  the  real  property  of  the  ward,  during 

the  guardianship.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Deriyation:    Code  of  Civil  Procedure,  §  1653. 

§  5S9.  Action  for  waste  by  grantee  of  real  property  told  under  execution. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale,  may 
manintain  an  action  for  waste,  conmiitted  thereon  after  the  sale, 
against  the  person,  who  was  then  in  possession  of  the  property. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1654. 

§  584.  Judgment  in  action  for  waste  against  tenant  of  particular  estate^ 

If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 

action  brought  as  prescribed  in  the  next  section,  the  final  judgment 

must  award  to  him  treble  damages.    Where  the  action  is  brought 

by  the  person  next  entitled  to  the  reversion,  and  it  appears,  in  like 

manner,  that  the  injury  to  the  estate  in  reversion  is  equal  to  the 

value  of  the  tenant's  estate  or  unexpired  term,  or  that  it  was  done 

maliciously,  the  final  judgment  must  also  award  to  the  plaintiff 

the  forfeiture  of  the  defendant's  estate,  and  the  possession  of  the 

place  wasted.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procedure,  9  1655. 

§  525.  Action  for  waste  against  joint  tenant  or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  conunon,  against  his  co-tenant,  who  commits  waste  upon 
the  real  property  held  in  joint  tenancy  or  in  common.  If  the  plain- 
tiff recovers  therein,  he  is  entitled,  at  his  election,  either  to  a  final 
judgment  for  treble  damages,  as  specified  in  the  last  section,  or  to 
have  partition  of  the  property,  as  prescribed  in  the  next  two  sec- 
tions. (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  CHvil  Procedure,  §  1656. 

§  586  Interlocutory  judgment  for  partition  in  action  for  waste. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary^ 
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supplemental  pleadings  must  be  made.  When  the  rights  and  in- 
terests of  all  the  parties  are  ascertained,  an  interlocutory  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in  an 
action  for  the  partition  of  the  "property,  except  as  otherwise  pre- 
scribed in  the  next  section,  (Added  by  L.  1920,  ch.  930,  in  effect 
April  15,  1921.) 
Derivation:    Ckxie  of  Civil  Ptocedure,  §  1657. 

§  5S7.  Damages  in  action  for  waste  to  be  deducted  from  defendant's  share. 
The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  defend- 
ant in  the  real  property,  or  the  proceeds  thereof,  as  will  be  suffi- 
cient to  compensate  the  plaintiff  for  his  single  damages^  and  the 
costs  of  the  action,  other  than  the  expenses  of  making  the  partition 
or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff. 
The  residue  of  the  property  or  proceeds,  not  laid  off  or  distributed 
to  the  plaintiff  or  the  defendant,  must  be  laid  off  or  paid  to  the 
persons  entitled  thereto,  according  to  their  respective  rights  and 

interests.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Ovfi  Ptocedure,  §  1658. 

§  528.  View  in  action  for  wattiu 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  execu- 
tion of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that 
the  jury,  the  judge,  or  the  referee,  should  view  the  property. 
Where  the  tridlis  by  a  referee,  or  by  the  court  without  a  jury,  the 
referee  or  the  judge  may,  in  his  discretion,  view  the  property,  and 
direct  the  attorneys  for  ihe  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order  direct  a  view 
by  the  jury.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procedure,  (  1W9. 

§  589.  Action  for  nuisance. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  section  takes  effect.  A  person  by 
whom  the  nuisance  has  been  erected,  and  a  person  to  whom  the  real 
property  has  been  transferred,  may  be  joined  as  defendants  in 
such  an  action.  A  final  judgment  in  favor  of  the  plaintiff,  .may 
award  him  damages,  or  direct  the  removal  of  the  nuisance,  or 
both.  This  section  does  not  affect  an  action,  wherein  the  com- 
plaint demands  judgment  for  a  sum  of  money  only.  (Added  by 
L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §§  1660-1663. 
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S  58a  Action  ac^dnst  certain  persons  holding  over  as  trespassen. 

A  person  in  possessioa  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  received  during 
the  wrongful  occupation.     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivatioite:    Code  of  Civil  Procedure,  §  1664. 

§  681.  Action  by  reversioner  or  remainderman. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 

maintain  an  action  founded  upon  an  injury  done  to  the  inheritance, 

notwithstanding  any    intervening  estate  for  life  or  for  years. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1665. 

§  538.  Action  by  joint  tenant  or  tenant  in  common;  may  maintain  action 
against  co-tenant. 
A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
just  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proportion,  or  against  his  executor  or  administrator. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  192i.) 
Derivation:    Code  of  Civil  Procedure,  §  1666. 

§  533.  Action  for  cutting  or  carrying  oft  trees  or  timber. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave ;  or  on  the  common,  or  other 
land,  of  a  city,  village,  or  town,  without  having  right  or  privil^ie 
in  those  lands,  or  license  from  the  proper  officer;  an  action  may 
be  maintained  against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be,     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1667. 

§  634.  When  treble  damages  may  be  recovered  in  snch  action. 

In  an  action  brought  as  prescribed  in  the  last  section,  the  plain- 
tiff may  state  in  his  complaint  the  amount  of  his  damages,  and 
demand  judgment  for  treble  the  sum,  so  stated.  Thereupon,  if 
the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict,  re- 
port or  decision,  awards  him  any  damages,  he  is  entitled  to  judg- 
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ment  for  treble  the  sum  so  awarded,  except  that  in  either  of  the 
following  cases,  judgment  must  hi  rendered  for  single  damagee 
only: 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that 
the  injury,  for  whidi  the  action  was  brought,  was  casual  and  in- 
voluntary ;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 

decision  finds  affirmatively,  that  the  injury,  for  which  the  action 

was  brought,  was  conmiitted  by  taking  timber,  for  the  purpose  of 

making  or  repairing  a  public  road,  or  a  public  bridge,  or  by  taking 

any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  authority  of 

a  town  officer  having  charge  of  such  construction  or  repairs.  (Added 

by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivatioii:    Code  of  Civil  Procedure,  §  1668. 

§  535.  Action  for  forcible  entry  or  detainer;  treble  damaget. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force^  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong^loer.     (Added  by  L.  1920,  eh.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1669. 

§  536.  Actions  relating  to  real  property  dtuate  without  the  state. 

An  action  may  be  maintained  in  the  courts  of  this  state  to  re- 
cover damages  for  injuries  to  real  estate  situate  without  the  state, 
or  for  breach  of  contracts  or  of  covenants  relating  thereto,  when- 
ever such  an  action  could  be  maintained  in  relation  to  personal 
property  without  the  stata  The  action  must  be  tried  in  the  county 
in  which  the  parties  or  some  one  thereof  resides,  or  if  no  party 
resides  within  the  state,  in  any  county.     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Qvil  Procedure^  §  082a. 


Digitized  by 


Google 


1580  REAL  PROPERTY  LAW,  §  640 


ARTICLE  17. 

(Article  added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
PROCEEDINGS  TO  FORECLOSE  A  MORTGAGE  BY  ADVERTISEMENT. 

Section  540.  When  mortgage  may  be  f oredosed. 

541.  Notice  of  sale;  how  given. 

542.  Notice  of  sale;  how  served. 

543.  Duty  of  county  clerk. 

544.  Contents  of  notice  of  sale. 

545.  Sale;  how  postponed. 
540.  Sale;  how  conducted. 

547.  Mortgagee  or  successor  in  interest  may  purchase. 

548.  Effect  of  sale. 

549.  Affidavits  on  sale. 

550.  When  one  affidavit  suffices;  printed  notice  to  be  annexed. 

551.  Affidavits  may  be  filed  and  recorded. 

552.  Note  upon  record  of  mortgage. 

553.  Deed  not  necessary.     When  affidavits  not  necessary;  but  pur- 

chaser may  require  them. 

554.  Costs  allowed. 

555.  Expenses  allowed. 

556.  Taxation  of  costs  and  expenses. 

557.  Surplus  money  to  be  paid  into  supreme  eourt. 

558.  Petition  for  surplus. 

559.  Proceedings  on  petition. 

560.  Order  for  distribution. 

561.  Limitation  of  last  four  sections. 

562.  Delivery  of  certain  affidavits  to  purchaser. 

563.  Application  of  this  article  to  mortgages  of  the  state. 

§  640.  When  mortgage  may  be  foreclosed. 

A  mortgage  upon  real  property,  situated  within  the  state,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  condi- 
tion of  the  mortgage,  may  be  foreclosed  in  the  manner  prescribed 
in  this  article,  where  the  following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  where-" 
by  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof ;  or,  if  such  an  action  has  been 
brought,  it  has  been  discontinued,  or  final  judgment  has  been  ren- 
dered therein  against  the  plaintiff,  or  an  execution,  issued  upon  a 
judgment  rendered  therein  in  favor  of  the  plaintiff  has  been  re- 
turned wholly  or  partly  unsatisfied. 
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3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording  mortgages,  in  the  county  wherein  the  property  is  situated. 

4.  The  first  notice  required  by  suibdivisi(m  one  of  the  next  sec- 
tion is  published  within  the  time  in  which  an  action  could  be  main- 
tained to  foreclose  such  mortgage.  (Added  by  L  1920,  ch.  930^ 
in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  §  2387. 

§  541.  Notice  of  sale;  how  giTen. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at  a 
time  and  place  specified  in  the  notice : 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  mimicipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty- 
four  days  before  the  day  of  sale,  in  a  conspicuous  place,  at  or  near 
the  entrance  of  the  building,  where  the  county  court  of  each  county, 
wherein  the  property  to  be  sold  is  situated,  is  directed  to  be  held ; 
or,  if  there  are  two  or  more  such  buildings  in  the  same  county,  then 
in  a  like  place,  at  or  near  the  entrance  of  the  building  nearest  to 
the  property ;  or,  in  the  city  and  county  of  New  York,  in  a  like 
place,  at  or  near  the  entrance  of  the  building  where  the  trial  and 
special  terms  of  the  supreme  court  of  the  first  judicial  district  are 
directed  by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the 
next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon  his 
executor  or  administrator,  if  an  executor  or  administrator  has  been 
appointed,  and  also  upon  his  heirs,  providing  he  died  the  owner 
of  the  mortgaged  premises.  A  copy  of  the  notice  may  also  be 
served  in  a  like  manner  upon  a  subsequent  grantee  or  mortgagee 
of  the  property  whose  conveyance  was  recorded,  in  the  proper 
office  for  recording  it  in  the  county,  at  the  time  of  the  first  pub- 
lication of  the  notice  of  sale;  upon  the  wife  or  widow  of  the  mort- 
gagor, and  the  wife  or  widow  of  each  subsequent  grantee  whose 
conveyance  was  so  recorded,  then  having  an  inchoate  or  vested 
right  of  dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of 
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the  mortgagee;  or  in  the  event  of  the  death  of  the  subsequent 
grantee,  who  was  at  the  time  of  his  death  the  owner  of  the  mort- 
gaged premises,  then  upon  his  heirs  or  upon  any  person,  then  hav- 
ing a  lien  upon  the  property,  subsequent  to  the  mortgage  by  virtue 
of  a  judgment  or  decree  duly  docketed  in  the  county  clerk's  office 
and  constituting  a  specific  or  general  lien  upon  the  property.  The 
notice,  specified  in  this  section,  must  be  subscribed  by  the  person 
entitled  to  execute  the  power  of  sale,  unless  his  name  distinctly 
appears  in  the  body  of  the  notice,  in  which  case  it  may  be  sub- 
scribed by  his  attorney  or  agent    (Added  by  L.  1920,  ch.  930,  in 

effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure^  §  2d68. 

§  548.  Notice  of  sale;  ho»r  senred. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows : 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  adminis- 
trator, or  a  subsequent  grantee  of  the  property,  whose  conveyance 
is  upon  record,  or  his  wife  or  widow ;  by  delivering  a  copy  of  the 
notice,  as  prescribed  by  law  for  delivery  of  a  copy  of  a  summons 
in  a  civil  action  in  a  court  of  record,  in  order  to  make  personal  ser^ 

*  vice  thereof  upon  the  person  to  be  served ;  or  by  leaving  a  copy  of 
such  notice,  addressed  to  the  person  to  be  served,  at  his  dwelling- 
bouse,  with  a  person  of  suitable  age  and  discretion  at  least  four^ 
teen  days  before  the  day  of  sale.  If  said  mortgagor  is  a  foreign 
corporation,  or  being  a  natural  person,  he,  or  his  wife,  widow, 
executor  or  administrator,  or  a  subsequent  grantee  of  the  property 
whose  conveyance  is  upon  record,  or  his  wife  or  widow,  is  not  a 
resident  of  or  within  the  state,  then  service  thereof  may  be  made 
upon  them  in  like  manner  without  the  state,  at  least  twenty-ei^t 
days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-office,  properly  inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of  sale. , 
(Added  by  L.  1920,  ch.  930,  in  effect  April  16,  1921.) 

Derivation:   Code  of  Civil  Procedure,  §  2389. 

§  548.  Duty  of  coimty  derk. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  delivered, 
as  prescribed  in  subdivision  third  of  the  last  section  but  one,  must 
forthwith  affix  it  in  a  book  kept  in  his  office  for  that  purpose;  must 
make  and  subscribe  a  minute,  at  the  bottom  of  the  copy,  of  the 
time  when  he  received  and  affixed  it;  and  must  index  the  notice 
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to  the  name  of  the  mortgagor.     (Added  by  L.  1920,  cL  930,  in 

efifect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2300. 

§  M4.  ConteBts  of  notice  of  sale. 

The  notice  of  sale  must  specify : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
"where,  it  is  recorded. 

3.  The  sum'  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  sul> 
fltantially  to  that  contained  in  the  mortgage.  (Added  by  L.  1920, 
ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  §  2391. 

§  545.  Sale;  ho^r  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case  a 
notice  of  the  postponement  must  be  published,  as  soon  as  practic- 
able thereafter,  in  the  newspaper  in  which  the  original  notice  was 
published ;  and  the  publication  of  the  original  notice,  and  of  each 
notice  of  postponement,  must  be  continued,  at  least  once  in  each 
week,  until  the  time  to  which  the  sale  is  finally  postponed.  (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2392. 

$  546.  Sale;  how  conducted. 

The  sale  must  be  at  public  auction,  in  the  day-time^  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  a  county  in  which  the 
mortgaged  property,  or  a  part  thereof,  is  situated;  except  that, 
where  the  mortgage  is  to  the  people  of  the  state,  the  sale  may  be 
made  at  the  Capitol.  If  the  property  consists  of  two  or  more 
^stinct  farms,  tracts,  or  lots,  they  must  be  sold  separately ;  and 
AS  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be  sold, 
as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But 
where  two  or  more  buildings  are  situated  upon  the  same  city  lot, 
.and  access  to  one  is  obtained  through  the  other,  they  must  be  sold 
together.  (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  (^vil  Procedure,  g  2393. 

J  547.  Mortgagee  or  tncceseor  in  interest  may  purchaaet. 

The  mortgagee,  or  his  assignee,  or  the  l^al  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
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property,  or  any  part  thereof,  at  the  sale.     (Added  by  L.  1920^ 

ch.  930,  in  effect  April  15,  1921.) 
Deriy&tion:    Oode  of  Civil  Procedure,  §  2394. 

§  548.  Effect  of  sale. 

A  sale,  made  and  conducted  as  prescribed  in  tbis  article,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclose  the  mortgage,  so  far  only  as  to  be 
an  entire  bar  of  all  claim  or  equity  of  redemption,  upon,  or  with 
respect  to,  the  property  sold,  cf  each  of  the  following  persons : 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator. 

2.  Each  person  claiming  under  any  of  them,  by  virtue  of  a  title 
or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mortgage,^ 
upon  whom  the  notice  of  sale  was  served,  as  prescribed  in  this 
article. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of  the 
county;  and  the  executor,  administrator,  or  assignee  of  such  a 
person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in* 
cumbrance,  created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  forego- 
ing subdivisions  of  this  section* 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  as  prescribed  in 
this  article,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower.  (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  1921,) 

'Derivation:    Code  of  Civil  Procedure,  §  2395. 

§  549.  Affidavits  on  sale. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel,, 
separatdy  sold ;  the  name  of  the  purchaser  of  each  distinct  parcel ; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  published, 
or  by  his  foreman  or  principal  clerk.    An  affidavit  of  the  ftfflTing 
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of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court- 
house, may  be  made  by  the  person  who  so  affixed  it,  or  by  any  per- 
son who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day 
of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the  notixie  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the  county  clerk, 
or  by  any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  be- 
fore the  day  of  sale.  An  affidavit  of  the  service  of  a  copy  of  the 
notice  upon  the  mortgagor  or  upon  any  other  person,  upon  whom 
the  notice  must  or  may  be  served,  may  be  made  by  the  person  who 
made  the  service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 

parcels.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2396. 

§  550.  When  one  affidayit  suffices;  printed  notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  contained  in  one  affi- 
davit, where  the  same  person  deposes  with  respect  to  them.  A 
printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affidavit ; 
and  a  printed  copy  of  each  notice  of  postponement  must  be  an- 
nexed to  the  affidavit  of  publication,  and  to  the  affidavit  of  sale. 
But  one  copy  of  the  notice  suffices  for  two  or  more  affidavits,  when 
they  all  refer  to  it  and  are  annexed  to  each  other  and  filed  and  re- 
corded together.    (Added  by  L.  1920,  ch.  930,  in  effect  April  15,. 

1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2397. 

§  551.  Affidavits  may  be  filed  and  recorded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed  in 

the  office  for  recording  deeds  and  mortgages,  in  the  county  where 

the  sale  took  placa    They  must  be  recorded  at  length  by  the  officer 

with  whom  they  are  filed,  in  the  proper  book  for  recording  deeds. 

The  original  affidavits,  so  filed,  the  record  thereof,  and  a  certified 

copy  of  the  record,  are  presumptive  evidence  of  the  matters  of  fact 

therein  stated,  with  respect  to  any  property  sold  which  is  situated 

in  that  county.    Where  the  property  sold  is  situated  in  two  or  more 

counties,  a  copy  of  the  affidavits,  certified  by  the  officer  with  whom 

the  originals  are  filed,  may  be  filed  and  recorded  in  each  other 

oounty,  wherein  any  of  the  property  is  situated.     Thereupon  the 

copy  and  the  record  thereof  have  the  like  effect,  with  respect  to 

the  property  in  that  county,  as  if  the  originals  were  duly  filed  and 

recorded  therein.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  avil  Procedure,  §  2398. 
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§  652.  Note  iipota  record  of  mortsage. 

A  clerk  or  a  raster,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivatibn:    Code  of  Civil  Procedure,  §  2399. 

§  668.  Deed  not  neceseary.    When  affidavits  not  necessaxy;   but  purchaser 
may  require  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted 
as  prescribed  in  this  article,  obtains  title  thereto,  against  all  per- 
sons bound  by  the  sale,  without  the  execution  of  a  conveyance.  Ex- 
cept where  he  is  the  person  authorized  to  execute  the  power  of  sale, 
such  a  purchaser  also  obtains  title,  in  like  manner,  upon  payment 
of  the  purchase-money,  and  compliance  with  the  other  terms  of  sale, 
if  any,  without  the'  filing  and  recording  of  the  affidavits,  as  pre- 
scribed in  the  last  section  but  one.  But  he  is  not  bound  to  pay 
the  purchase-money,  until  the  affidavits,  specified  in  that  section, 
with  respect  to  the  property  purchased  by  him,  are  filed,  or  de- 
livered or  tendered  to  him  for  filing,     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2400. 

§  664.  Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  article: 

1,  For  drawing  a  notice  of  sale^  a  notice  of  the  postponement  of 
a  sale,  or  an  affidavit,  made  as  prescribed  in  this  article,  for  each 
folio,  twenty-five  cents;  for  making  each  necessary  copy  thereof, 
for  each  folio  thirteen  cents. 

2,  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  article,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre- 
scribed in  this  article,  one  dollar. 

3,  For  superintending  the  sale,  and  attending  to  the  execution 

of  the  necessary  papers,  ten  dollars.     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2401. 

§  666.  Expenses  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceeding 
the  fees  allowed  by  law  for  those  services,  are  allowed  in  proceed- 
ings, taken  as  prescribed  in  this  article: 
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1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  liie  services  specified  in  section  five  hundred  and  forty- 
three  of  this  chapter. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  and  recording 
the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches.  (Added  by  L.  1920, 
ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  §  2402. 

§  558.  Taxation  of  costs  and  expenses. 

The  costs  and  expenses  must  he  taxed,  upon  notice,  by  the  clerk 
of  the  county  where  the  sale  took  place,  upon  the  request  and  at 
the  expense  of  any  person,  interested  in  the  payment  thereof.  Such 
costs  and  expenses  shall  be  taxed,  and  such  taxation  may  be  re- 
viewed, in  the  same  manner  as  costs  in  a  civil  action  in  the  su- 
preme court.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2403. 

§  557.  Surplus  money  to  be  paid  into  supreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  article,  must,  within  ten 
days  after  he  received  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage,  and 
the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and  with 
like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage  were 
taken  in  an  action,  brought  in  the  supreme  court,  and  triable  in 
the  county  where  the  sale  took  place.     (Added  by  L.  1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2404. 

§  558.  Petition  for  surplus. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien 

upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time  before 

an  order  is  made,  as  prescribed  in  the  next  section  but  one,  file  in 

the  office  of  the  clerk  of  the  county,  where  the  sale  took  place,  a 

petition  stating  the  nature  and  extent  of  his  claim,  and  praying 

for  an  order,  directing  the  payment  to  him  of  the  surplus  money, 

or  a  part  thereof.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2405. 
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§  059.  Proceedings  on  petition. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may,, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply  to 
the  supreme  court,  at  a  term  held  within  the  judicial  district,  em- 
bracing the  county  where  his  petition  is  filed,  for  an  order,  pur- 
suant to  the  prayer  of  his  petition.  Notice  of  the  application  must 
be  served,  in  the  manner  prescribed  by  law  for  the  service  of  a 
paper  upon  an  attorney  in  a  civil  action,  in  a  court  of  record,  upon 
each  person,  who  has  filed  a  like  petition,  at  least  eight  days  be- 
fore the  application;  and  also  upon  each  person,  upon  whom  a 
notice  of  sale  was  served,  as  shown  in  the  afiidavit  of  sale,  or  upon 
his  executor  or  administrator.  But,  if  it  is  shown  to  the  court, 
by  affidavit,  that  service  upon  any  person, -required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to  him 
in  any  manner  which  the  court  directs.  (Added  by  L.  1920,  clu 
930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2406. 

§  660.  Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
of  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the  peti- 
tioner, and  to  each  other  person,  which  is  a  lien  upon  the  surplus 
money ;  and  the  priorities  of  the  several  liens  thereupon.  Upon  the 
coming  in  and  confirmation  of  the  referee^s  report,  the  court  must 
make  such  an  order,  for  the  distribution  of  the  surplus  money,* 
as  justice  requires.     (Added  by  L.  1920,  ck  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2407. 

§  561.  Limitation  of  last  four  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent  died  seized 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedents  estate,  were,  within  two  years  before  the  sale,  issued 
from  a*  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procednre,  §  2406. 

§  562.  Delivery  of  certain  affidavits  to  nnrchaser. 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant,  to  the  provisions  of  this  artifele  is  hereby  authorized  to 
deliver  the  same  to"j  purchaser  of  the  mortgaged  property  on  the 
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forecloeure  sale,  and  such  purchaser  shall  be  entitled  to  such  de- 
livery.    (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Deiivation:    Code  of.  Civil  Procedure,  §  2408a. 

9  663.  AppUcation  of  thia  article  to  mortgages  of  the  state. 

This  article  does  not  affect  any  provision  of  law,  inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  state,  or  to  the  commissioners  for  loaning  certain 
moneys  of  the  United  States.  (Added  by  L.  1920,  ch.  930,  in 
effect  April  15,  1921.) 
Derivatioii:  Code  of  CSvU  Procedure,  i  2409. 
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ARTICLE  18. 

(Article  added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

PROCEEDINGS  TO  DISCOVER  THE  DEATH  OF  A  TENANT  FOR  LIFE. 

Sbgtion  570.  Petition  for  production  of  tenant  for  life. 

571.  Contents  of  petition. 

572.  Service  of  petition  and  notice. 

573.  Proceedings  upon  presentation  of  petition. 

574.  Service  of  order;  powers  of  court  or  referee. 

575.  Habeas  corpus. 

576.  Report  of  referee. 

577.  Dismissal  of  petition  when  order  complied  with. 

578.  When  life-tenant  deemed  dead,  and  petitioner  let  into  possession. 

579.  Commission  to  be  issued  if  life-tenant  is  without  the  state. 

580.  General  provisions  respecting  the  commission. 

581.  Petitioner  to  give  notice  of  its  execution. 

582.  Execution  thereof. 

583.  Proceedings  on  return  of  commission. 

584.  Costs. 

585.  Property;  when  restored. 

586.  Remedy  of  person  evicte^  for  rents  and  profits. 

587.  Order  not  conclusive  in  ejectment. 

§  670.  Petition  for  production  of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of  an- 
other who  has  a  prior  estate  therein,  may,  not  oftener  than  once 
in  each  calendar  year,  apply  hy  petition  to  the  supreme  court,  at 
a  special  term  thereof,  held  within  the  judicial  district,  wherein 
the  property,  or  a  part  thereof,  is  situated,  for  an  order,  directing 
the  productiron  of  the  tenant  for  life,  as  prescribed  in  this  article, 
by  a  person,  named  in  the  petition,  against  whom  an:  action  of 
ejectment  to  recover  the  real  property  can  be  maintained,  if  the 
tenant  for  life  is  dead  or,  where  there  is  no  such  person,  by  the 
guardian,  husband,  trustee,  or  other  person,  who  has,  or  is  entitled 
to,  the  custody  of  the  person  of  the  tenant  for  life,  or  the  care  of 

his  estate.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  CSvil  Procedure,  §  2302. 

§  571.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein  set 
forth  are  trua    It  must  contain : 

1.  A  description  of  the  real  property,  and  a  statement  of  tiie 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  la^t  section. 
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2.  An  averment  that  the  petitioner  Relieves  that  the  person, 

upon  whose  life  the  prior  estate  depends,  is  dead,  together  with  a 

statement  of  the  grounds  upon  which  the  petitioner's  belief  is 

founded.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  §  2303. 

§  578.  Service  of  petition  and  nptioe. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  presented, 
must  be  personally  served,  at  least  fourteen  days  before  its  presen- 
tation, upon  the  person  required,  by  the  prayer  thereof,  to  produce 
the  tenant  for  life.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2304. 

§  678.  Proceedings  upon  presentation  of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 
if  sufficient  cause  to  the  contrary  is  not  shown  by  the  adverse  party, 
the  court  must  either  issue  a  commission,  as  prescribed  in  the  fol- 
lowing sections  of  this  article;  or  make  an  order,  directing  the 
adverse  party,  at  a  time  alid  place  therein  specified,  before  tie 
court,  or  a  referee  therein  designated,  to  produce  the  person  upon 
whose  life  the  prior  estate  depends,  or,  in  default  thereof,  to  prove 
that  he  is  living.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2305. 

§  574.  Service  of  order;  powers  of  court  or  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days  be- 
fore the  time  therein  specified,  upon  the  person  required  to  make 
the  production  or  proof,  or  upon  his  attorney.  Upon  presentation 
of  proof  of  service,  by  affidavit,  the  court  or  the  referee  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and  place 
to  which  the  hearing  may  be  adjourned,  hear  the  all^ations  and 
proofs  of  the  parties,  respecting  the  identity  of  any  person  pro- 
duced, with  the  person  whose  death  is  in  question ;  or,  if  the  latter 
person  is  not  produced,  respecting  the  reasons  for  the  failure  to 
produce  him,  and  whether  he  is  living.  Where  a  referee  is  ap- 
pointed, he  has  the  same  powers,  and  is  entitled  to  the  same  coni- 
pensation,  as  a  referee  appointed  for  the  trial  of  an  issue  in  a  civil 
action  in  a  court  of  record.    (Added  by  L.  1920,  du  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  avil  Procedure,  §  2306. 
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§  575.  Habeas  cozpus.  j 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  statey 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  state,  by  any  person,  the  court  may,  either  be- 
fore or  after  making  the  order  for  production,  issue  a  writ  of 
habeas  corpus  to  bring  him  before  it,  or  before  the  referee,  as  the 
case  requires.  The  writ  must  be  served  and  executed,  and  dis- 
obedience thereto  may  be  punished^  as  where  a  writ  of  habeas 
corpus  is  issued,  to  inquire  into  the  cause  of  the  detention  of  a 
prisoner.  (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Beiivatioii:    Code  of  Civil  Procedure,  §  2307. 

§  670.  Report  of  xeferee. 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He  must 
state  therein,  whether  any  person  was  or  was  not  produced  before 
him,  as  being  the  person  whose  death  is  in  question.  He  must  ap- 
pend thereto,  in  the  form  of  depositions,  the  proofs,  if  any,  respect- 
ing the  identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question ;  or  if  no  one  is  so  produced,  upon  the  question 
whether  the  latter  person  is  living.  He  must  also  state,  in  his 
report,  his  conclusions  upon  the  questions  controverted  before  him. 
(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  dvH  Procedure,  §  2308. 

§  677.  Dimiisaal  of  petition  when  order  coiknplied  with. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee^s 

report,  and  the  proofs  thereto  appended ;  or,  where  a  referee  is  not 

appointed,  upon  the  allegations  and  proofs  of  the  parties  before 

the  court ;  that  the  party,  required  to  produce  the  tenant  for  life, 

or  to  prove  his  existence,  has  fully  complied  with  the  order,  the 

court  must  make  an  order  dismissing  the  petition,  and  requiring 

the  petitioner  to  pay  the  costs  of  the  proceedings.     (Added  by  L. 

1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  C^vil  Procedure,  §  2309. 

§  078.  When  life-tenant  deemed  dead,  and  petitioner  let  into  posaettion. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced ;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction  of 
the  court,  that  he  is  living ;  a  final  order  must  be  made,  declaring 
that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  possession 
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of  the  real  propeorty,  as  if  that  person  was  actually  dead.     (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2310. 

§  679.  Commission  to  be  issued  if  life-tenant  is  without  the  state. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's  re- 
port to  the  court,  or,  where  a  referee  is  not  appointed,  at  any  time 
before  the  final  order  is  made,  the  party,  upon  whom  the  petition 
and  notice  are  served,  presents  to  the  court  presumptive  proof,  by 
aflSdavit,  that  the  person,  whose  death  was  in  question,  is,  or  lately 
was,  at  a  place  certain,  without  the  state,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission,  directed 
to  one  or  more  persons,  residing  at  or  near  that  place,  either  desig- 
nated in  the  order,  or  to  be  appointed  upon  a. subsequent  applica- 
tion for  the  commission  for  the  purpose  of  obtaining  a  view  of  the 
person,  whose  death  is  in  question,  and  of  taking  such  testimony 
respecting  his  identity,  as  the  parties  produce.  The  order  must 
also  direct  that  the  piroceedings  upon  the  petition  be  stayed,  until 
the  return  of  the  commission ;  and  that  the  petition  be  dismissed, 
with  costs,  unless  the  petitioner  takes  out  the  commission  within 
a  time  specified  in  the  order,  and  diligently  procures  it  to  be 
executed  and  returned,  at  his  own  expense.     (Added  by  L.  1920, 

ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2311. 

§  5S0.  General  provisions  respecting  the  commission. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that  the 
witnesses  to  be  examined  should  be  named  in  the  commission,  or 
that  interrogatories  should  be  annexed  thereto.  The  commission 
must  be  executed  and  returned,  and  the  deposition  taken  must  be 
filed  and  used,  as  prescribed  by  law  for  depositions  taken  without 
the  state  for  use  within  the  state,  except  as  otherwise  specially 
prescribed  in  this  article.     (Added  by  L.  1920,  ch.  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  CSvil  Procedure,  §  2312. 

§  5S1.  Petitioner  to  give  notice  of  its  execution. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  commis- 
sioner or  commissioners  will  attend,  for  the  purpose  of  executing 
the  commission,  as  follows  : 

1.  If  the  place,  where  the  conmiission  is  to  be  executed,  is  within 
the  United  States,  or  the  dominion  of  Canada,  he  must  give  at 
least  two  months^  notica 
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2.  If  it  is  within  any  of  the  West  Lidia  islands^  he  must  give 
at  least  three  months'  notice. 

3.  In  every  other  case,  he  must  give  at  least  four  months'  notica 
Notice  may  be  given,  as  required  by  this  section,  by  serving  it  as 

prescribed  by  law  for  the  service  of  a  paper  upon  an  attorney,  in 

a  civil  action  in  the  supreme  court     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.) 
DeriT&tioii:    Code  of  avil  Procedure,  §  2313. 

§  682.  Execution  thereof. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence ;  except  that  they  cannot  proceed,  imless  a  perscm 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  specially  directed  by  the  court,  as  prescribed  by 
law,  for  taking  the  deposition  of  a  witness  upon  oral  interroga- 
tories ;  except  that  it  is  not  necessary  to  give  any  other  notice  of 
the  time  and  place  of  examination,  than  that  prescribed  in  the 
last  section.  (Added  by  L.  1920,  ch.  930,  in  effect  April  16, 
1921.) 

Derivatioii:    Code  of  Civil  Procedure,  §  2314. 

§  588.  Proiceedings  on  return  of  commission. 

Upon  the  return  of  the  commission,  the  proceedings  are  the  same 
as  upon  the  report  of  a  referee,  as  prescribed  in  sections  five  hun- 
dred and  seventy-seven  and  five  hundred  and  seventy-eight  of  this 
chapter;  but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party.  (Added  by  L.  1920,  ch.  930,  in  effect 
April  15,  1921.) 
Deifvation:    Code  of  Civil  Procedure,  §  2315. 

§  584.  Costs. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 

article,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 

sum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 

Where  provision  is  not  specially  made  in  this  article  for  the  award 

of  oosts^  they  may  be  denied,  or  awarded  to  or  against  either  party, 

as  justice  requires.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  CiTil  Procedure,  §  2316. 

§  685.  Property;  when  restored. 

The  possession  of  real  property,  which  has  been  awarded  to  the 
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petitioner;  as  prescribed  in  this  article,  upon  the  presumption  of 
the  death  of  the  person,  upon  whose  life  the  prior  estate  depends, 
must  be  restored,  by  the  order  of  the  court,  to  the  person  evicted, 
or  to  his  heirs  or  legal  representatives,  upon  the  petition  of  the 
latter,  and  proof,  to  the  satisfaction  of  the  court,  that  the  person 
presumed  to  be  dead  is  living.  The  proceedings  upon  such  an 
application  are  the  same,  as  prescribed  in  this  article,  upon  the  ap- 
plication of  the  person  to  whom  possession  is  awarded.     (Added 

by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2317. 

§  686.  Remedy  of  person  ericted  for  rents  and  profits. 

A  person  evicted,  as  prescribed  in  this  article,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an  ac- 
tion against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of  the 
property,  during  the  occupation,  while  the  person,  upon  whose  life 
the  prior  estate  depends,  is  or  was  living.     (Added  by  L.  1920, 

ch.  930,  in  effect  April  15,  1931.) 
Derivation:    Code  of  C^yII  Procedure,  §  1^18. 

§  687.  Order  not  conclusive  in  ejectment. 

A  final  order,  made  as  prescribed  in  this  article,  awarding  to 
the  petitioner  the  possesision  of  real  property  is  presumptive  evi- 
dence only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  brought  as  prescribed  in  the  last 
section,  of  the  life  or  dealii  of  the  person,  upon  whose  life  the  prior 
estate  depends.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 

1921.) 
Derivation:    Oode  of  avil  Procednre,  J  ^319. 
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ARTICLE  19. 

(Article  added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

PROCEEDINGS  FOB  VOLUNTARY  PARTITION  OF  INFANT'S  OB 
INCOMPETENT'S  REAL  PROPERTY. 

Section  590.  Petition  by  gaardian  or  committee  for  authority  to  agree. 

591.  Contents  of  petition. 

592.  Court  may  authorize  partition. 

593.  Effect  of  releases. 

§  090.  Petition  by  guardian  or  committee  for  authority  to  agreei. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds  real 
property,  in  joint  tenancy  or  in  common,  the  general  guardian  of 
the  infant,  or  the  committee  of  the  idiot,  lunatic,  or  habitual 
drunkard,  may  apply  ^o  the  supreme  court  or  to  the  county  court 
of  the  county,  wherein  the  real  property  is  situated,  for  authority 
to  agree  to  a  partition  of  the  real  property.  Where  such  applica- 
tion affects  the  interests  of  an  incompetent  person  who  has  been 
committed  to  a  state  institution,  and  is  an  inmate  thereof,  notice 
of  such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  oflScer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined.  (Added  by 
L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
DeriyatioH:    Code  of  Civil  Procedure,  §  1590. 

§  591.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned ;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 
by  affidavit.  The  court  may  order  notice  of  the  application  to  be 
given  to  such  persons  as  it  thinks  proper.     (Added  by  L.  1920, 

ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1591. 

§  592.  Court  may  authorize  partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the  interests 
of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard  will  bo 
promoted  by  the  partition,  it  may  make  an  order  authorizing  the 
petitioner  to  agree  to  the  partition  proposed,  and  in  the  name  of 
the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  efxecute 
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releases  of  his  right  and  interest  in  and  to  that  part  of  the  property 
which  falls  to  the  shares  of  the  other  joint-tenants  or  tenants  in 
common*  The  court  may,  in  its  discretion,  for  the  furtherance  of 
the  interests  of  said  infant,  idiot,  lunatic,  or.  habitual  drunkard, 
direct  partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  provided  the 
consent  in  writing  thereto  of  such  owners  shall  be  first  obtained. 
(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1592. 

§  583.  Effect  of  releaaes. 

Releases  so  executed  have  the  same  validity  and  effect,  as  if 
they  were  executed  by  the  person  in  whose  behalf  they  are  executed, 
and  as  if  the  infant  was  of  full  age,  or  the  idiot,  lunatic,  or  habitual 
drunkard  was  of  sound  mind,  and  competent  to  manage  his  affairs. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1593. 
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ARTICLE  20. 

(Article  renumbered  by  L.  1920,  eh.  930,  in  effect  April  15,  1921.) 
LAWS  BEPEALED;  CONSTBUCTION;  WHEN  TO  TAKE  EFFECT. 

SEonoK  600.  Laws  repealed. 

601.  Constraction. 

602.  WHen  to  take  effect. 

§  600.  Laws  repealed. 

Of  the  laws  enmnerated  in  the  schedule  hereto  annexed,  that 
portion  in  the  last  column  is  hereby  repealed.     (Renumbered  by 
L.  1920,  ch.  930,  in  effect  April  16,  1921.) 
DeriTation:   Heal  Property  Law,  §  30a 

§  601.  Conatmctioii. 

This  chapter  does  not  alter  or  impair  any  vested  estate,  interest 
or  right,  or  alter  or  affect  the  construction  of  any  conveyance,  will 
or  other  instrument  which  has  taken  effect  at  any  time  before  this 
chapter  becomes  a  law.  (Renumbered  by  L.  1920,  ch.  930,  in 
effect  April  16, 1921.) 

Derivation:    Heal  Property  Law,  {  L    For  remainder  of  eection,  see  this 
chapter,  §  2. 

§  60S.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately.     (Renumbered  by 
L.  1920,  ch.  930,  in  effect  April  16,  1921.) 
Deriration:    Real  Property  Law,  §  301. 

SCHEDULB  OF  LaWS  RePXALXDw' 

^Revised  Statutes. . . .     Part  2,  chapter  1,  title  1,  sections  1-4^ 

8-20 
Revised  Statutes....     Part  2,  chapter  1,  title  2,  sections  1-62, 

64-148 

Revised  Statutes Part  2,  chapter  1,  titles  8-6 All 

Revised  Statutes. . . .     Part  2,  chapter  2 All 

Revised  Statutes. . .  •     Part  2,  chapter  3 All 

Revised  Statutes Part  2,  chapter  7,  title  1 AIL 

Laws  of  Chapter  Section 

1782 2 All 

1784 18 All  (8thSesa.)j 

•SeeL.1009,  eh.240,  |i»2. 

(See  L.  19pp<  du  240,  S  92. 
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Laws  of 

Chapter 

Section 

1786 

12 

.    AU 

1787 

4 

.     AU 

1787 

86 

.    AU 

1787 

37 

.     All 

1787 

43 

.     All 

1787 

44 

.     Part  relatiog  to  real  proper^ 

1787 

48 

.     All 

1788 

7....... 

.     All 

1788 

86 

.     26-28 

1788 

44  •••••'•• 

.     All 

1788 

46 

.     All 

1788 

46 

.     32-841 

1792 

61 

.All 

1798 

60 

.     All 

•1794 

1 

.     1,  3-7j 

1794 

44 

.    AU 

1797... 

18 

.     AU 

1798 

.      17 

.    AU 

1798 

72 

.     AU 

1798 

78 

.     AU 

1798 

95 

.     8 

1799 

44 

.    7 

1800 

61 

.    !^ 

1801 

90 

.     25j20 

1801 

155 

.  An 

1801 

156 

.     AU 

4801 

169 

.     AU 

1802 

49 

.     AU 

1804 

109 

.     26 

1806 

26 

.     AU 

1805 

,      98 

.     AU 

1806 

128 

.     S 

1806 

17 

.     AU 

1806 

167 

.     AU 

1806 

,    168 

.  AH 

1807 

74 

.11 

1807 

123 

.  » 

1808 

176 

.    AB 

•See  L.  1M», 

eh.  240,  1  9S. 
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Laws  of  Chapter  Section 

1809 44 1 

1811 1 2 

1811 7 All 

1811 96 All 

1811 238 4 

K.  L.  1813...   31 All 

E.  L.  1813...   32 All 

K.L.  1813...   80 1-4,  7-» 

K.  L.  1813...   97 AH 

1814 5 All 

1816 119 All 

1817 69 1,B-S. 

1818 55 6,6 

1819 25 All 

1821 136 All 

1822 246 1-4,  « 

1822 264 All 

1823 263 All 

1826 307 All 

1826 260 All 

1826 297 1-3 

1826.. 313 AU 

1827 204 All 

1828 241 All 

1828 20 18,  TT  25-29,  46-47  (2d  Meet) 

1828 21 1,  TT  8,  8,  9,  14^16,  66,  94,  96, 

97,  210,  226,  327,  368,  399, 
453,  485  (2d  Meet) 

1829 222 All 

1830 171 All 

1830 320 10-13 

1831 172 All 

1832 171 AU 

1833 167 All 

1834 272 All 

1835 275 All 

1836 339 All 

1838 82 All 
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Lavs  of  Chapter  Section 

1839 y    295 6 

1840 238 1 

1840 318 Part  relating  to  real  property 

1841 261 Part  relating  to  real  property 

1643 87 AU 

1843 145 AU 

1843 199 AU 

1843 210 6 

1845 109 AU 

1845 110 All 

1845 115 AU 

1846. .......       74 Part  relating  to  real  proper^ 

1846 182 3 

1846 274 AU 

1847 170..,'.....  AU 

1848 195 ,  All 

1853 303 AU 

1854 Ill AU 

1865 17 AU 

1855 432 Part  relating  to  real  proper^ 

1855 547 AU 

1856 61 AU 

1857 576 AU 

1858 259 All 

1860 322 'AU 

1860 345 AU 

1860 396 AU 

1862 365 AU 

1863 246 All 

1865 421 AU 

1867 557 AU 

1868 613 AU 

1868 798 AU 

1870 208 AU  \      .  - 

1872 120 AU 

1872........     141 AU 

1872 358 AU 

1873 661 AU 

1873... 583 AU 

101 
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Laws  of  Chapter  Section 

♦1794 1 1,3-7 

1874 261 All 

1875 38 All 

1876 336 AU 

1875 545 All 

1877 Ill All 

1879 249 All 

1879 310 All 

1880 115 All 

1880 300 All 

1880 530 All 

1882 100 All  •    • 

1882 275 All 

1882 278 All       . 

1883 80 All 

1884 26 All  i 

1884 326 All 

1886 40 All 

1886 257 All 

1887 539 All 

1888 246 All 

1889 42 All 

1889 406 1 

1890 61 All 

1890 173 '  1 

1890 282 All 

1890 475 All 

1890 502 All 

1890 503 All 

1891 100 All 

1891 155 All 

1891 172 All 

1891 209 All 

1892 20< All 

1892 516 Part  relating  to  real  prop«aij 

1892 616 All 

1893 123 All 

1893 182 All 

*  So  in  original. 
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1893 207. All 

1893 599 All 

1893 701 Part  relating  to  real  property 

1894 316 All 

1894 729 All 

1895 171 All 

1895 526 All 

1895 793 All 

1896 886 All 

1895 1022 All 

1896 249 Part  relating  to  real  property 

1896 647 All,  except  §§  280-296 

1896 672 2,3 

1897 136 All 

1897 277 All 

1897 593 All 

1897 756 All 

1898 174 All 

1898 311 All 

1898 338 All 

1899 147 All 

1899 542 All 

1900 227 All 

1901 84 All 

1901 166 All 

1901 287 All 

1901 291 Part  relating  to  real  proper^ 

1901 481 All 

1901 611 AH 

1902 151 All 

1903 88 All 

1903 98 All 

1903 419 AU 

1903 432 An 

1903 490 'All 

1904 236........  All 

1904 628 All 

1904 690 All 

1904 692 Part  relatii^  to  real  property 
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1904 H2 AU 

1905 829 Ail 

190S 877 All 

1905 893 Part  relating  to  leal  proper^ 

1905 449 AU 

1906 460 All 

1906 398 All 

1907 242 All 

1907 289 All 

1907 347 All 

1907 621 All 

1907 688 AU 

1908 35 AU 

1908 61 AU 

1908 186 All 

1908 173 Part  relatiag  to  teal  propertjr 

1908 .,,.    ^t44 AU 
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(KRBENOB  IB  MAOK  IP  SBCnOH8.) 

BectioiL 

AOOUICULATIONS: 

directions  for,  when  valid  ^ 

for  benefit  of  incorporated  colleges,  etc 61 

anticipation  of  62 

rents  and  profits  undisposed  of,  who  entitled  to 6S 

AcKiiowLKDGMENT  ARD  Pboof  OF  IiYSTBUMENTS :    Bee  Recording  InBirik- 

ments. 

Aoultert: 

of  wife  as  bar  to  dower 196 

Apvebse  Possession: 

effect  of  grant  or  mortgage  of  real  property  adversely  possessed. . .  260 

Auenation: 

suspension  of  power  of 42 

successive  life  estates , .,,  43 

limitations  in  alternative ]  51 

of  trust  interest  108 

computation  of  term  of  suspension  in  powers 175 

AiiBNs: 

resident,  deposition  of 12 

acquisition  and  transfer  of  real  property  by is 

marriage  with,  effect  of 14 

title  through  ^ 15 

liabilities  of  alien  holder  of  real  property 16 

AHOIENT  CONVETAirCES: 

abolished    241 

AlfCIXNT  M<»TQAGB8: 

discharge  of,  when  mortgagor  may  petition  for 340 

preeentatioii  of  petition 341 

order  to  show  cause 342 

proeeedings  thereon 343 

when  county  derks  to  disohar{;3  mortgage  of  record* 344 

AifUXJiTihS: 

apportionment  of 275 

AifTE-KuPTiAb  AqbkeWentb; 

nhen  dower  barred  by  jointure 197 

Ij  pe^ttttiaif  provisions. 108 
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AppomoirifnfT: 

between  life-tenant  and  remainderman 221 

AppuBTBifAKOEs:    Bee  Conveyances;  LeateM;  Martoagei. 
Assiohmknt:    Bee  Lease;  Mortgage. 

AmSTATION : 

of  deeds,  when  necesaarr , 241 

Attobitet,  Powebs  or: 

recording    , ,,. 294 

married  woman  may  releaae  dower  by 207 

AiTOKifMEirr: 

by  tenant   214 

Babqaik  AifD  Salk: 

deed  of,  declared  a  grant 246 

BOHA  Fmi  PUBCHASEBS: 

righU  of,  protected  266 

wlien  tmreoorded  deed*  toM  as  against 291 

BoUlBOB  of  TftAMB: 

grants  for  regulated ^ . . . .  115 

CAkokllation  of  RBOOBDS: 

actions  to  have  certain  instrumenta  cancelled  of  record 329 

CncKTisr  Lots  and  Lands: 

trusts  for  care  of  cemetery  lots,  etc ^ 114-* 

cemetery  lands  not  to  be  sold  or  mortgaged 460 

acquisition  of,  in  certain  counties 451 

CKstui  Que  TIiust:    Bee  TrueU. 
Chambebs  or  Commibce: 

grants  for  regulated 115 

Chabitabub  Usob: 

grants  and  devises  for 112 

certain  educational  and  other  charitable  uses  authorised 114 

certain  grants  for  charitable  uses  regulated. ri5 

Chattels  Real:    Bee  Eeiafee. 
GinsENS:     Bee  Alsent. 

capacity  to  hold  real  property 10 

Claim,  Detebkination  op:    See  Beat  Property. 
CouMiTTEB  or  Lunatic: 

investments  in  certain  stocks  regulated 116 

Common,  Tenanct  in: 

estates  in  severalty,  joint  tenancy  and  in  common 65 

when  estate  in  common,  etc 66 

Conditional  LiMrrATiON: 

what   is   a 53 

CONSIDEBATION : 

rights  of  purchasers  or  encumbrancer  for  valuable  consideration 266 

OoNSTaucnvE  Tbusts: 

grant  to  one  where  consideration  paid  by  another. 94 

Contingent  Remaindebs: 

when  future  estates  are  contingent 40 

Contbacts  fob  Saza  or  Land:     Bee  Ctmveyanoee, 

when  contract  to  lease  or  sell  void 259 

Power  of  equity  to  compel  specific  performance , 270 

Cdntbovebsies  : 

compromise    where    interests    of    infants,    incompetents   or    persons 
unknown  or  not  in  being  affected 7S 
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ucnoif 
CoNTiTAif on : 

deflnitions  and  use  of  terms • 240 

construction  of  terms • 240 

ancient  conveyances  abolished  241 

written,  when  necessary   242 

wills  and  implied  trusts,  not  applicable  to 242 

of  fee  or  freehold,  subscription  and  execution  of 24S 

when  takes  effect 244 

what  estate  passes   246 

cannot  be  greater  than  that  of  grantor 245 

deeds  of  bargain  and  sale 24S 

of  lease  and  release 24S 

by  tenant  for  life  or  year  of  greater  estate  than  possessed 247 

where  property  is  leased,  effect  24S 

corenants  not  implied   .^ 251 

lineal  and  collateral  warranties  abolished 262 

construction  of,  in  grants  of  freehold  interest 26S 

seizin 263 

quiet  enjoyment  .' 263 

freedom  from  encumbrance 263 

further  assurance  « 26S 

warranty  of  title .^ 263 

grantor  has  not  encumbered  263 

to  bind  representative  of  grantor 267 

^appurtenances  and  all  estate  and  rights  of  grantor,"  construction 

of    266 

in  executors  or  trustee's  deed 266 

deed  with  full  covenants,  short  form. 268 

executors    , 268 

void  if  adversely  possessed  260 

contracts  for  sale  of  land,  when  writing  necessary 26S 

fraudulent,  as  to  purchasers  and  encumbrances 262 

effect  of  notice 262 

MB  to  creditors  .^ 263 

as  to  their  heirs  and  assigns 264 

intent,  questions  of  fact 265 

rights  of  bona  fide  purchasers  266 

with  power  to  revoke,  determine  or  alter 267 

disaffirmance  by  executors   268 

by  creditor  of  deceased  insolvent  delator 268 

action  to  set  aside 268 

apportionment  of  rents,  annuities,  diyidends  and  other  paymenta 275 

specific  performance,  equity  may  compel 270 

penalty  for  use  of  long  forms 327 

reoording.     {See  Recording  InefntmenU.) 

grants  and  devises  for  charitable  and  other  purposes 113-115 

maintenance  of  telegraph,  etc.,  wires,  no  presumption  of  grant 261 

transfers  of  interest  in  decedents'  estates 274 

of  registered  property.     {See  Title,  Reffistratum  of.) 

CCttPOBATIONS: 

acknowledgment  by 300 

grants  to  certain  corporations,  authorised 114 


Digitized  by 


Google 


1608  REAL  PROPERTY  LAW. 

Covenants:    See  Conveyanees;  LM$e$;  Mortgages.  Bwnoir. 

Oreditobs: 

may  reack  larpliift  ineome  of  trust  proper^ , 98 

trust  to  sen  lands  for  benefit  of 96 

termination  of   110 

beneHeial  power  sabjeet  to 159 

may  eompd  execution  of  trust  power *. 162 

assignments  fai  fraud  of,  disafirmanoe  by  eaeeutor 268 

SeoEDENTS'  Estates: 

transfers  and  mortgagee  of  interest  in 274 

DEa>s:    See  Conveyances, 
Definitions: 

real  property 2,  290 

lands 2 

remainder    ••••     38 

reversion    39 

issue    48 

heirs    48 

conditional  limitation 53 

power 131 

grantor    132 

grantee    132 

estate 240 

conveyances   240,  290 

appurtenances   255 

purchaser    290 

recording  officer  290 

Determination  of  Claim:     See  Beal  Property. 
Devise  of  Lands:    See  Conveyances, 

those  capable  of  taking  by  devise 10 

aliens    13 

effect  of  power  to  devise  in  certain  cases 152 

mortgage  on  lands  devised 250 

Dischaboe  of  Mortgages:    See  Ancient  Mortgages;  Mortgages. 

Divorce:    See  Dower, 

Dower: 

of  widow,  what  it  consists  of ; 190 

in  lands  exchanged,  election 191 

when  deemed  to  have  elected 191 

in  lands  mortgaged  before  marriage 192 

purchase  money  mortgage  superior  to 193 

surplus  proceeds  of  flolc 194 

widow  of  mortgagee  not  endowed 195 

barred  by  divorce  for  misconduct  of  wife ^ 196 

by  jointure   197 

by  pecuniary  provisions  for  wife 198 

election  between  jointure  and  dower 199 

devise   and   dower •, . , .  200 

when  deemed  to  hrve  made ] . .  *.  201 

court  may  order  time  extended 201 

action  for  dower: 

limitation  for  action  for  dower 460 

necessary  defendants 461 

who  may  be  joined  as  defendants 462 

actions;  where  defendants  daim  in  severalty 463 

dajsages  to  bo  recovered;  how  estimated 464 

damages ;  in  action  against  alienee  of  husband 465 

damages;  where  several  parcels  are  affected 463 

damages  apportioned  between  heir  and  alienee 467 

action  barred  by  assignment  of  dower 468 

eollusive  recovery  not  to  prejudice  Infant , 460 

complaint    470 

interlocutory  judgment  for  admeasurement ,  471 

dower,   how   admeasured * ,  472 

report  thereupon   !!!!!!  473 
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DOWEB —  (Continued ) . 

-  action  for  dower — (Continned).  SBCfnoN 

setting  aside  report. *.» 474 

feet   and    dxpensos....* ....475 

final  judgment   ...•• 476 

plaintiff    may    Mcover    sum    awardedir     court    may    modify 

judgment   .«« * 477 

junior  incumbrancers;  not  affected  by  admeasoremsiit. 478 

itppeal  net  to  stay  eiEecution,  if  undertaking  is  given 47d 

plaintiff  may  consent  to  receive  a  gross  sum 480 

defendant  may  consent  to  pay  it;  proceedings  tliereiq>on 481 

interlocutory  judgment  for  sale 482 

direction  that  a  part  be  laid  off 483 

liens  to  be  ascertained ' 484 

satisfaction  or  protection  of  lien 485 

payment  of  taxei^  assessments  and  water  rates  out  of  proceeds. .  480 

report  of  sale « 487 

Unal  judment  upon  confirming  sale 488 

damages  against  grantee  of  premises  subject  to  dower 489 

certain  provisions  made  applicable 490 

action  for  ejectment  by  reversioner  or  remainderman  after  de- 
termination of  particular  estate 491 

beneficial  provision  in  lieu  of,  when  deemed  forfeited 202 

acts  of  husband  cannot  defeat. . .  v 203 

of  a  widow's  quarantine 204 

widow  may  bequeatli  crop  205 

release  by  divorced  woman ^ 206 

by  attorney,  married  woman  may 207 

ED0OATIONAL  Uses: 

grants  and  devises  of  real  property  for. * 113-115 

accumulations  for  benefit  of  ino<nrporated  colleges,  eto 61 

Ejectment:    See  Lease. 
£lectbio  Wires: 

maintenance  of,  no  presumption  of  g^rant 261 

Estates: 

enumeration  of  30 

in  feo  simple  and  fee  simple  absolute,  defined SI 

tail  abolished;  remainders  thereon  «...     32 

of  inheritance  and  for  life,  freeholds. 83 

for  years,  chattels  real .■ 33 

at  will  and  by  sufferance,  chattel  interests 83 

for  life  of  another.. *.....    34 

in  possession  and  expectancy,  defined r. 35 

in  expectancy,  divisions  of 36 

future,  what  are 37 

when  vested , 4o 

.   when  contingent  40 

reversions 39 

successive,  for  life^  limitation  of 43 

for  life  of  another,  remainder  on. 44 

for  life  as  xemainder  on  term  of  years 47 

chattehi.  roal,  limitations  of 49 

contingent  creation  of 50 

future,  creatiofi  of   50 

in  alternative  51 

valid  theagk  contingency  improbable 52 

expectant,  when  defeated. 57 

qualities  of ^    59 

accumulations,  directions  for 61 

when  deemed  created ./. .     64 

in  severalty  •.••••• ••........•.•.•. 65 

in  common;  in  joint  tenancy.. •••••••• 8d^    66 

which  may  be.  resristered , » 378 

.  decedents',  transfers  and  mortgages  of  interest  in • .  •  •  ^ . . . .  274 
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ExBCDTOES,  KPC.:  &wn<m 

execaton*,  fidneUries'  and  troBtees'  invertiiients  in  «0rtain  stoeks 

regulated    11(5 

conBtruetion  of  grant  in  deed  of 256 

form  of  deed  of   * 258 

diBaifinnanee  of  fraudulent  act  by 26$ 

ExPCCTAKT  EsTAiJBS:    See  Eetatee.  \ 

Express  TBU8T8:    See  TrueU. 

Fee-8imflb: 

estates  in,  and  fee-simple  absohite ,.     31 

PBomcxNT: 

eonveyaneesy  by  abolished  ..* , , 241 

FoBCiBLB  Ektbt  OB  Dbtainib; 

action  for   ^ ^,^..  535 

FoBMS: 

deed  with  fuU  covenants,  ehort  form 258 

of  executor 258 

mortgage,  short  form  268 

certificate  of  acknowledgment 309 

of  mortgage  on  lease  of  real  property 273 

TtLkVDB,  Statute  07: 

when  written  eonTsyaaee  neeenary 242 

FkLitTBiTLENT  CoNVXTANCEs:    See  Coweeyemeee. 

FkuEEHOLDEBS:    Se0  Setaiee. 

Fdtxtbi  Estatbs:    See  Beta$e$. 

Gbants:    See  (kmveyanees. 

OUABDIAirS: 

invcBtmentB  in  certain  stocks  regulated 116 

Ihoompetknts:   See  Partition. 

comprmnise  of  controyersies  where  interests  affected. . .- 73 

Ikdiaks: 

heirs  of  patriotic  Indian 17 

grants  by 17 

Invakts:    See  Partition. 

compromise  of  controversies  where  intvrests  affected n 73 

iKTlSTICBIfTS: 

by  executors,  etc,  in  certain  stocks,  regulated U6. 

Jqikt  Tenant: 

action  by  • 532 

Joint  Tbnanct: 

esUtes   in    66,    66 

JOINTITBB:     Bee  Do¥>er. 

liANDLOBD  AND  Tknant:     See  Leaeet. 

Lkasbs: 

by  trustee  106 

by  life  tenaat 67,  68,' 143 

ham  made. 69 

instruments  upon  lease  by  life  tenant '. . .  .\  70 

use  and  occupation,  action  by  landlord  lor 220 

aettoa  for  ftttt  on  leases  for  life 221 

•^portloBment  of  rent  by  ozecntor  or  administrator  ••••• 222 

asstgnee's  rights  under  lessor's  eorenants •  223 

•Uoniment  by  tenant •••••• 224 

tenant  must  notify  landlord  of  ejectment 225 

penalty  for  failure  to 225. 

effect  of  remoral  on  sub-lease 226 

when  tenant  may  surrender 227 

not  liable  for  rent  after  surrender  4 •••••  227 

determination: 

of  esUtes  at  will 228 

of  estates  by  sufferance 228 

notice  by  landlord 228 

reentry.    228 

of  leases  in  New  York  city 232 

notice  to  quit,  liability  of  tenant  for  holding  over  after  giving.  •  •  •  22i 
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ncnoif 
L-*(OoDUniied). 

notice  to  quit,  ttiTioe  bj  lantflord,  liabilitr  of  tenant ISO 

landlord,  liability  where  premiaea  are  occupied  for  onlawfal  pnr- 

poaea 181 

for  more  than  one  year  mnat  be  in  writing 159 

when  Toid  Ill 

made  pending  refiatration  not  affected  by  Judgment  of .»•...  400 

on  regiatend  property,  aaatgnment  of lis 

regiatratioa  of 415,  41S 

of  minea  In  8t  Lawrence  county 18 

releaaa  ef  renta  reaenfod  by  leaaea  in  perpetuity 72 

may  be  regiatered *.. 415 

proceedings  to  regiati^ 41S 

aaaignment  of  leaae  of  regiatered  property 41$ 

iMktm  AKD  RBLBAas: 

deemed  a  grant..* •••••« ••••••• tit 

haw  BaTATia:    JBfee  JPtMae. 

■ak  or  lease  by  life  icuaat  in  eertafai  eaae 07 

appUcaUon  how  made  .••••«•••• ■*  6S 

instrumenta  upon  ai^  or  lease  70 

LiTBiT  or  Sminr: 

abolished. 241 

Hats:     See  Recordimg  If^HnmmU, 

M^MKB}  WOMAH: 

capacity  to  take  a  power 142 

marrisge  settlement  of 197^  188 

aeknowiedgmente  by    . , '  302 

Bee  Dower. 
Mnvn: 

of  copper  or  lead  in  St.  Lawrence  County 18 

MiHoaa: 

Buspeasion  of  power  of  alienstion  during  life*  of 42 

KoareAGia:     See  Ancient  Mortgagee. 
MonuAon: 

by  life  tenant 87 

how   made    !....!  00 

inetmmeiite  upon  mortgege  by  life  tenant ....!.'.  70 

eorenants  in 240 

not  implied ......V. ...... ..  251 

on  pr<^rty  inherited  or  devised i . . ! . ! .  250 

elauses  and  covenants,  construction \,  254 

whole  sum  shall  become  due \\\\  254 

default  of  payment,  power  to' sell ! ! ! !  254 

insurance ] . . . '  2i^ 

furthur  assurance  of  title .....!..!!...  254 

to  bind  grantor's  representatives ,....'.!!!  257 

"appurtenances  and  all  estate  and  rights  of  grantor,''  construc- 
tion of 255 

short  form ; 268 

when  property  adversely  possessed,  effect'of 200 

when  remainderman  may  pay  interest 200 

may  recover  of  life  tenant 200 

specific  performance,  equity  may  compel 270 

of  leases,  covenants  on 271 

construction  of   271 

of  grant  of  appurtenances,  etc 272 

form  of 278 
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MOBTGAOES— (Continued).  SconoN 

certain  deeds  deemed  320 

execution  of  certificates  of  payment  and  discharge SS3 

recording  discharge  of 321,  333 

in  counties  embraced  in  cities  of  first  class 322 

where  property  lies  in  more  than  one  county 323 

assignment,  etfect  of 324 

penalty  for  use  of  long  forma. 327 

recording.    See  Recording  InatrumenU. 

of  interest  in  decedent's  estate  274 

assignment  of  mortgage  required  in  lieu  of  certificate  of  discharge*. .  275 

registration  of * 415,  416 

on  registered  property,  assignment  of ^...  418 

on  registered  property  enforced  as  now  allowed  by  law« 420 

proceedings  to  foreclose  a  mortgage  by  advertiseniMt: 

when  mortgage  may  be  foreclosed 540 

notice  of  sale;  how  given 541 

notice  of  sale ;  how  serred ^ 542 

duty  of  county  clerk , , 543 

contents  of  notice  of  sale • 544 

sale ;  how  xxratponed 545 

sale ;  how  conducted  , .  .^ . . .  9i9 

mortgagee  or  successor  in  interest  may  purchase 547 

effect  of  sale 548 

affidavits  on  sale  549 

when  one  affidavit  suffices;  printed  notice  to  be  annexed 550 

affidavits  may  be  filed  and  recorded 551 

note  upon  record  of  mortgage 552 

deed  not  necessary;   when   affidavits  not   neeessary;   but  pur- 
chaser may  require  them 583 

costs  allowed  554 

expenses  allowed    »^ 555 

taxation  of  costs  and  expenses 556 

surplus  money  to  be  paid  into  si^reme  court 557 

petition  for  surplus 558 

proceedings  on  petition. 559 

order  for  distribution , 560 

limitation  of  last  fdur  sections 561 

delivery  of  certain  affidavits  to  -purchaser ^  562^ 

Implication  of  this  article  to  mortgages  of  the  state «...  563 

KuiSAHCi: 

action  for   529 

Pibtition: 

proceedings   for   voluntary  partition   of   infant's   or   inoomptiseiit's 
real  property. 

petition  by  guardian  or  committee  for  authority  to  agree 590 

contents  of   petition. 591 

court  may  authorise  partition 592 

effect  of  releases 593 
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PB80N8  NOT  Ilf  BdNO:  OBCnON 

compromiBe  of  eontroTersies  where  interefU  effected 73 

POSTBXTHUS    CmLDREN: 

taJce  as  if  bom  in  life  of  parent 56 

FOWKB  OF  AUENATIOli: 

gaspension  of.    See  Alienation, 
PowKE  or  AlTOSNET :    Bee  Recording  Jneirumenie, 
PowxBS:  - 

certain  devisee  deemed  ••»...  97 

effect  of  article  130 

power,   defined    131 

grantor,  defined   132 

grantee,  defined   132 

division  of  ••• • ••••.• • 133 

general  power,  what  is 134 

iq>ecial   power 135 

beneficial  power   13G 

general  power  in  trust 137 

special  power  in  trust 133 

capacity  to  grant 13D 

how  may  be  granted 140 

capacity  to  take  and  execute 141 

of  married  woman  . . . , 142 

special  and  beneficial  power * . . .  143 

reservation  of  , 144 

to  revoke,  effect  of 145 

to  sell  in  a  mortgage , 140 

when  a  lien  147 

when  irrevocable    148 

of   di^kosition   to   owner   of   estate   for   life   or   years,   fee   as   to 

creditors,  etc 149 

to  owner  of  no  particular  estate,  effect  of 150 

when  grantee  has  absolute  fee 151 

when  deemed  absolute * 153 

to  devise  in  certain  cases,  effect  of 152 

subject  to  condition   154 

of  life  tenant  to  make  leases 155 

mortgage  by,  effect  of  156 

trust,  when  imperative , 157 

distribution   among   beneficiaries 158 

beneficial,  subject  to  creditors   159 

death  of  trustee,  execution  of , 160 

when  devolves  on  court 161 

creditors,  when  may  compel  execution  of 162 

defective  execution  of 163 

insolvent  assignment,  effect  of 164 

tteention  of,  written  instrument  necessary 165 

by  survivors    166 
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P0WSB6 — (Continned).  saonoir 

to  dispose  b/  devise 167 

by  grant    168 

direction  by  grantor,  insufficient,  does  not  render  void 169 

when  need  not  be  followed 170 

nominal  conditions  disregarded 171 

intent  of  grantor  to  be  observed 172 

eonsent  of  grantor  or  third  person  to  ezecation  of 173 

of  all  or  survivors 174 

omission  to  recite  power 175 

when  devise  operated  as  an  execution  of 176 

disposition  not  void  because  too  extensive 177 

suspension,  computation  of  terms  of 178 

capacity  to  take  under 179 

defective  execution  of,  purchase  under 180 

fraud,  how  effected  by 181 

certain  provisions  relating  to  trusts,  application  of 182 

PBOor  or  Deeds:    8e0  Secording  InsirumenU. 
Purchasers: 

defined    290 

purchase  under  defective  execution 180 

of  trust  property  protected   104,  108 

bona  fide,  protected   266 

when  unrecorded  deed  void  as  against^ 291 

no  trust  implied  as  against  bona  fide 95 

Quarantine: 

of    widow 204 

Quieting  Title  to  Real  Propebtt:    See  Title. 
Beal  Propertt: 

definition  of   2 

capacity  to  hold  and  transfer 10-18 

action  to  compel  the  determination  of  a  claim  to  real  property: 

who  may  maintain  an  action 500 

complaint    501 

proceedings  when  defendant  denies  plaintiff's  title 502 

proceedings  when  defendant  pleads  title 503 

proceedings  the  same  as  in  ejectment 504 

proceedings  when  defendant  claims  in  reversion  or  remainder. . .  505 

judgment  awarding  defendant  possession 506 

judgment  for  plaintiff 507 

effect  of  judgment   508 

action  to  determine  widow's  dower 509 

proceedings,  if  plaintiff  admits  defendant's  claim 510 

proceedings  when  defendant's  claim  is  denied 511 

this  article  applies  to  corporations 512 

situate  without  state,  actions  relating  to 536 

Becordino  Instruments: 

affecting  real  property,  definitions 290 

does  not  apply  to  certain  leases 290 
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IteooBDiKO  lK9TRniCBNT9-r-(Contmaed).  sbctiok 

in  what  eoonty  required ^ 291 

failure  to  reeord,  effect  of  292 

acknowledgment,  by  whom   292 

eonvejance  heretofore  acknowledged  or  proved 293 

executory  contracts   « 294 

powers  of  attorney 294 

letters  patent   295 

copies  of  instruments  which  are  in  Secretary  of  State's  office 296 

certified  copies  may  be  recorded • 297 

within  state,  who  may  take 298 

admowledgmient : 

in  other  states,  who  may  take 299 

elsewhere 300 

in  foreign  countries » » 301 

hy  married  women   ^ 302 

Tequisites  of   303 

proof  of  subscribing  witness 304 

compelling  witnesses  to  testify .' 305 

certificate,  contents  of 306 

when  to  state  time  and  place 307 

when  must  be  under  seal 308 

to  be  recorded 318 

by  corporation   309 

certificate,  form  of   309 

authentication  of  county  clerk,  when  necessary 310 

when  other,  necessary  311 

certificate,  contents  of 312 

malfeasance  of  officers,  x>enalty  for 330 

conveyances  acknowledged  without  state,  where  parties  are  dead....  313 

witness  dead,  proof  when  314 

recording  books   315 

indexes    316 

order  of  recording 317 

time  of  recording   319 

certain  deeds  deemed  mortgages 320 

discharge  of  mortgage,  recording 321,  333 

in  counties  embraced  in  cities  of  first  class 322 

where  property  lies  in  more  than  one  county 323 

assignment  of  mortgage,  effect  of  recording 324 

conveyances  made  by  treasurer  of  Connecticut 325 

revocation  of  power  of  attorney 326 

penalty  for  use  of  long  forms 327 

certain  acts  not  affected 328 

actions  to  have  certain  instruments  cancelled  of  record 329 

officers  guilty  of  malfeasance  liable  for  damag^es 330 

decrees  and  laws  of  foreign  countries,  appointing  agents  and  attor- 
neys   •  •••.. t • ^1 
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Eecording  Instruments — (Continued).  section 

record  of  certain  conveyances  validated 332 

execution  of  certificates  of  payment 333 

discharge  of  mortgages 333 

when  conveyances  not  to  be  recorded 333 

maps  to  be  filed  of  lots  or  plots 334 

filing  of  maps  in  SufiTolk  oouiity 335 

Registration  op  Title:    See  Title,  Registration  of. 

Release: 

of  rents  reserved  by  lease  in  perpetuity. . ."; 72 

lease  and,  deemed  a  grant * 24G 

divorced  woman  may  release  dower '. 206 

married  woman  may  release  dower  by  attorney 207 

Religious  Uses: 

grants  and  devises  for 113-115 

Remainder: 

defined : 38 

vested  or  contingent,  distinction  between 40 

vested  remainder: 

power  of  appointment  not  to  prevent  vesting. 41 

on  estates  for  life  of  another 44 

when  limited  on  more  than  two  life  estates 45 

contingent,  on  what  event  may  be  limited 46 

on  term  of  years 47 

in  alternative   51 

valid,  though  contingency  improbable 52 

conditional   limitations^   defined 53 

when  estate  commences 55 

posthumous  children 56 

cannot  be  defeated  by  act  of  holder  of  particular  estate 57 

not  defeated  by  determination  of  precedent  estate 58 

contingent : 

to'  persons  unknown,  sale  or  mortgage  of  real  prope|i;y  held  by 

tenant.  67 

application,  how  made 68 

instruments  upon  sale  or  lease 70 

Remainderman  : 

action  by   ; 531 

Rents  and  Profits:      See  Accumulatione, 

disposition    of    60 

reserved  by  leases  in  perpetuity,  release  of ; 72 

apportionment  of 275 . 

Resulting  Trusts:     See  Trusts, 

Reversions:     See  Estates, 

St.  Lawrence  County: 

mines  of  lead  or  copper  in 18 
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Sale:  section 

of  real  property  held  by  tenant  for  life 67 

application,  how  made 68 

order  of  sale 6S 

how  conducted 69 

inetniments  upon    70 

consent  of  parties  in    nterest  to  be  filed. 70 

disposition  of  proceeds 71 

Shell]!t'8  Case: 

abolition  of  rule  in 54 

Statute  of  Frauds  :    See  Frauds. 
Suffolk  CJounty: 

filing   of   maps ;. 335 

Suspension  of  Power  of  Alienation:    See  Alienation, 
Telegraph,  Telephone,  etc..  Wires: 

maintenance  of,  no  presumption  of  grant 261 

Tenant:     See  Conveyances;  Lease. 
Tenant  for  Life: 

proceedings  to  discover  the  death  of: 

petition  for  production  of  tenant  for  life 570 

contents  of  petition    571 

service  of  petition  and  notice 572 

proceedings  upon  presentation  of  petition.  * 573 

service  of  order;  powers  of  court  or  referee 574 

habeas  corpus  575 

report  of  referee 576 

dismissal  of  petition  when  order  complied  with % 577 

when  life- tenant  deemed  dead,  and  petitioner  let  into  possession.  578 

commission  to  be  issued  in  life-tenant 57& 

general  provisions  respecting  the  commission 580 

petitioner  to  give  notice  of  its  execution 581 

execution  thereof   582 

proceedings  on  return  of  commission 583 

costs 584 

property;   when  restored 585 

remedy  of  person  evicted  for  rents  and  profits 586 

order  not  conclusive  in  ejectment 587 

Tenant  in  Common: 

action  by 532 

Timber: 

action  for  cutting  or  carrying  off 533 

treble  damages  534 

Title,  Action  to  Quiet: 

special  proceeding  for,  can  be  maintained,  when 360 

petition  for   361 

to  be  presented,  where  361 

form  of    .^ I 361 

order  for  publication  of  notice  to  show  cause  as  to 362 

form  of   362 

102 
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TiTL%  Aonoir  TO  Qtmr.— (Continued). 

when  property  subdiyided,  prooeedingB  for 303 

owners  may  unite  in 363 

hearing  and  final  order  upon  non-app^araaoe  of  adrerie  claimants. .  364 

hearing,  etc.,  upon  appearance  of  adyerse  claimants 365 

notice  of  pendency  of  action  to  be  filed 366 

no  final  order  to  be  made  without 366 

fees  for   366 

TiTLB,  RbGISTEATION  OF: 

petition  to  register  title  to  real  property 370 

petitions  and  proceedings  to  be  in  the  supreme  court 371 

title  part  of  special  term 371 

county  clerks  and  registers  to  be  registrars  of  title 372 

registrar's   bond    373 

deputy  registrars'  powers  and  duties 374 

compenstion  of  registrars  and  deputy  registrars,  official  examiners  of 

title  and  registration  clerks 375 

disposition  of  fees  received  by  registrar 376 

official  examiners  of  title 377 

fwhat  owners  may  apply 378 

what  titles  may  be  registered 378 

contents  of  application  for  r^istration 379 

other  papers  to  be  filed 379 

examiner's  report  of  title 380 

other  evidences  of  title 380 

survey  map,  or  plan  to  be  filed 381 

notice  of  petition  and  of  pendency  of  proceeding 382 

filing   of   caution 383 

Sigent  of  non-resident  applicant 384 

proceedings  upon  the  petition;  notice  of  hearing 385 

form  of  notice  to  parties 386 

summons  and  notice  to  be  posted  on  the  land 387 

guardian  ad  litem 388 

any  person  interested  may  appear  and  defend 389 

title  in  lands  vested 390 

clouds  thereon  removed ,  390 

final  orders  conclusive;  to  be  entered  and  docketed  as  a  judgment 391 

frauds 392 

action  to  set  aside  the  final  order  or  judgment  or  to  recover 

property   392 

registration    of   title 393 

certificate  of  title 394 

title  book    395 

duplicate  certificate  of  title 396 

owner's  receipt  for  certificate  of  title 397 

certificate  to  include  dealings  pending  registration 898 

certificate  of  title  as  evidence 399 

nghts  of  owners  of  registered  property 400 

exceptions    i 400 

incumbrances  and  transfers  to  be  filed 400 
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TifUB,  Rbqibtbation  or. — (Continned).  fuanotf 

roistered  property  not  affected  by  prescription  or  Adverse  pouts- 

«ion  .  401 

Iraud 402 

notice  only  by  registration 402 

snemorial  to  be  carried  forward 403 

registered  property  to  remain  registered 404 

j^stered   property  subject   to   same   rights   and   burdens   as   un- 
registered property 405 

transfers  of  registered  property 406 

eertiflcate  as  to  part  of  property  remaining  after  transfer 407 

hook  of  covenants,  restrictions,  trusts  and  forms 408 

filing,  enuring  and  indexing  papers 409 

tickler  certificate 409 

notice  of  filed  papers 410 

addresses  of  interested  parties 411 

,  notice 41 1 

wben  a  transfer  is  deemed  to  be  registered 412 

new  certificates  of  title 413 

loss  of  owner's  duplicate 414 

anortgages,  leases  and  other  liens  and  charges 415 

may  be  registered 415 

proceedings  to  register  mortgage,  lease  or  other  lien  or  charge.. .  416 
Judgments,   decrees,    attachments   and  other   liens   to   be   noted   on 

certificate 417 

assignment  of  mortgage,  lease,  or  other  lien  or  charge 418 

release,  discharge  or  surrender  of  charge  or  incumbrance 419 

enforcement  of  mortgages,  charges,  liens  and  incumbrances 420 

registration  under  judicial  sales 420a 

powers  of  attorney  to  be  filed  and  registered 421 

reference  of  doubtful  matters  to  the  court 422 

death  of  owner  of  registered  property 423 

transfer  of  property 423 

certificate  of  title  during  settlement  of  estate 424 

title  derived  through  execution  of  a  power  in  a  will 425 

assurance  fund 426 

oompensation 'from  assurance  fund 427 

action  against  assurance  fund 428^ 

restrictions  on  claims  against  assurance  fund 429 

penalties  for  fraudulent  acts  or  false  certificates 430 

forgery  and  fraudulent  stamping 431 

penalty 431 

fees  to  be  charged 432 

construction  of  article 433 

form  for  examiner's  report  of  title 434 

form  for  certificate  of  title 435 

ToBBBNB  Ststeic  OF  TiTLK  BoQiim^TiON:     8ee  Title,  Reff%9tfuti(m  of. 

TaaNSFns: 

of  interest  in  decendent's  estates 274 

Tbxes: 

action  for  cutting  or  carrying  off 533 

treble  damages   534 

Trespassers : 

action  against  certain  persons  holding  over 530 

Trustee:     See  Trusts;  Powers. 

power,  execution  of,  on  death  of  trustee 160 

Supreme  Court  may  bo Ill,  113 


Digitized  by 


Google 


1620  REAL  PROPERTY  LAW. 


TBU8n»i.^^(Contliiiied). 

proceeds  of  Mde  maybe  invested  in  fltocks  and  bon&s 116 

procedure.    ••••••••«••••.•••••••••••••••••-•••••••••••••••••  116 

of  express  trust  takes  entire  estate 100 

when  nkay  conrey  or  exchange  trost  property •  105 

when  may  lease  trust  property • 106 

bond  of 107 

persons  paying  money  to,  protected ••••..  106 

when  estate  of,  ceases 109 

estate  does  not  descend HI 

appointment  of  by  court  ....• • Ill 

notice  to  b^ieflciary  ••; Ill 

resignation  or  removal  ef  - 112 

commission  of 117 

Trusts:     Bee  Accumulations;  Trustee. 

certain  trusts  abolished  -. 01 

when  legal  estate  vests  in  trustee 02 

passiTo,  trustees  not  to  take OS 

constructive 04 

grant  to  one,  consideration  paid  by  another. 04 

bona  fide  purchasers  protected 05 

express,  may  be  created  for  what  purposes 06 

certain  devises  as  powers 07 

creditors  may  reach  surplus 08 

authorized,  when  valid  as  a  power  09 

estate,  of  trustee : 100,  101 

interest  remaining  in  grantor  102 

what  interest  may  be  alienated 103 

transferee  of  trust  property  protected 104 

when  trustee  may  convey 105 

when  trustee  may  lease 106 

by  order  of  Supreme  Court 106 

noti^.e  to  beneficiary   107 

disposition  of  proceeds  107 

persons  paying  money  to  trustee  protected lOS 

when  estate  of  trustee  ceases 109 

for  benefit  of  creditors,  termination  of HO 

reverter  of  remaining  estate  HO 

trust  estate  not  to  descend , HI 

unexecuted,  vests  In  Supreme  Court HI 

trustee  appointed  by  court HI 

trustee,  resignation  or  removal  of 112 

for  charitable  purposes   113 

shall  not  fail  because  of  indefiiUteness  of  beneficiary 113 

Supreme  Court  may  be  trustee 113 

attorney-general  may  represent  beneficiaries 113 

certain  educational  and  other  charitable  uses 114 

conditions  of  creation  of 114 

time  for  which  such  may  be  authorized 114 

trusts  for  care  of  cemetery  lots,  etc 114-a 
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ItoSTB.— (Continued).  nonoH 

charitable  uses  (continued). 

manner  of » -r. ••••••...•» 115 

form  for 115 

right  of  grantor  to  alter,  amend,  etc US 

recording  of  •  •  • US 

action  on  US' 

TTbis:    See  Truete, 

executed,  existing .•••. 9Q 

UivsisposBD  PBoms:     See  AccumukUione. 
Unknown  Pbsons: 

compromise  of  controversies  where  interests  aifecied 73 

ViSTED  Bbicainbsb:     See  Bemainder. 
Wabbantt:     See  0<mveytmoee. 
Waste: 

action  for; 

who  liable  to  action  for  waste 520 

action  for  waste  by  heir,  derisee,  or  grantor  of  reversion 521 

action  for  waste  .by  ward  against  guardian 522 

action  for  waste  by  grantee  of  real  property  sold  under  execu- 
tion.     *. .  523 

judgment  in  action  for  waste  against  tenant  of  particular  estate.  524 

action  for  waste  against  joint  tenant  or  tenant  in  common 525 

interlocutory  judgment  for  partition  in  action  for  waste 526 

damages  in  action  for  waste  to  be  deducted  from  defendant's 

share   527 

view  in  action  for  waste 528 

Widow: 

quarantine  of 204 

WlBSS: 

telegraph  or  otiier  electric,  malntenanoe  of  no  presumption  of  grant.  261 
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out  of  state  but  in  United  States 20 

military  or  naval  service,  by  persons  in 7 

municipal  court  justice  of  New  York,  before,  may  take,  authentication 

unnecessary    81 

name  incorrectly  spelled HS 

New  Jersey,  form 85 

before   what   officers 19 

New  York  commissioners  in  other  states,  before,  requisites 25 

statutory  provisions 24,  ^ 

Philippines    25 

Porto  Rico 26 

Norway,  in,  statutory  provisions 20 

notary  public  before,   authentication 27 

authority  cannot  be  delegate  to  another 26 

autograph  signature,  taken  by  notary  public  failing  to  file 26,84 

certificate,   compelling  correction 26 

certification  of  act  performed  before  expiration  of  term 26 

British  dominions  without  authentication 26 

jurisdiction  and  powers  generally 28 

legalizing    acts 27, 29 

New    Jersey,    powers 26 

statutory   provisions 25, 26, 28 

stockholder,  director,  officer  or  employee  of  corporation,  may  act  In 

corporation    business 29 

unauthorised  capacity,   taken  in 27 

officers  out  of  state  but  in  United  States,  before,  authentication 80 

statutory   provisions 29 

place  of  taking,  before  United  States  consul 81 

notary    public 28 

presumption  acknowledgment  was  taken  within  officers  jurisdiction. . .  30 

question  for  jury ^ 30 

police  justice  or  magistrate,  before,  may  not  take 31 

prothonotary,  out  of  state  but  in  United  States,  before 29 

recorder,  before,  statutory  provisions,  no  authentication  required 24 

recorder,  out  of  state  but  in  United  States,  before 29 

special  guardians,   form 82 

Statute  of  Limitations 6 

subscribing  witness,  out  of  jurisdiction 82 

proof  by,  sufficiency 81, 32 

sufficiency    88-36 

Sunday,   taken   on 36,87 

surrogate,  before,  authority,  authentication  unnecessary 36 
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surrogate's  court  clerk  authorized  to  take 9 

Sweden,  in,  statutory  provisions 20 

telephone,  by,  cannot  bo  impeached 34 

illegal    17 

Texas  form,  not  sufficient  in  New  York 36 

United  States  commissioners,  before,  not  authorized 17 

United  States  dependencies,  in,  statutory  provisions 20,21 

venue   defective 1211 

words  used,  sufficiency 88-35 

Acreage. 

(/Sfee  Contract ;  Description;   Surplusage  or  shortage  in  block.) 
Action. 

(See  Judgments;  Reafestate;  Unknowns.) 

abatement  and   revivor 80 

amendment   of   papers 40 

appeal    40, 41 

appearance,   by   attorney 41 

by    infant , ,. 42 

by  nonresident  defendant i 42 

unauthorized    42 

waiver   41 

at  law  and  equity,  distinctions  abolished '.. 43 

chancery,    in 43 

CJode  of  Civil  Procedure 43 

Code  of  Procedure 43 

Code  of  Remedial  Justice 43 

complaint,   limits    relief 44 

continuance,  when  allowed 38 

convict  not  immune 249 

costs  belong  to  i>arty  and  not  to  attorney 44 

court    rules,    force 45 

may  be  disregarded  by  court 44 

courts  of  record 45 

death   of  parties 275, 276 

defined    38 

filing,  when  deemed  made 38 

foreclosure,   when   begun 609 

forms,  for  specific  performance,  contract  of  sale .■'  1297 

to  bar  claims  under  Code,  §  1638 1298 

foreclosure  of  mortgage 1305 

reforeclosure  of  mortgage 1310 

foreclosure   of  transfer   tax   lien 1313 

partition 1320 

to  bar  restrictive  covenants  on  equitable  grounds 1326 

unknown  owners  in  summons 1313 

affidavits  and  order  for  service  by  publication 1298 

lease  cut  off  by 665, 66(5 
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names,  defects  in 794 

petitions,  can  be  presented  when 38 

pleadings,    amendment 40 

revivor   39 

slander  of  title,  requisites  to  maintain 902 

suit  defined  38 

summons,    amendment 40 

waiver  by  public  officer 45 

Adjoining. 

(See  Construction.) 

construction  of  word 214 

Adjonmment. 

(See  Closing  title;  Vendor.) 

Administrator. 

(See  Fiduciary  purchases;   Legal  representatives;   Mortgage.) 

attorney  in  fact,  delegation  of  powers  to 110 

contract  made  by  decedent,  conveyance  under 274,275 

creditor,  cannot  become  by  paying  debts 281 

foreclosure  sale,  right  to  purchase  at 40 

living  person,  of,  payment  of  debt  to  valid 46 

real  estate,  cannot  take  title 46 

with  will  annexed,  appointment 46,47 

powers    47, 48 

Admissions : 

as    evidence 48 

omission  to  answer  letter,  not  admission  of  contents 681 

Adoption. 

{See  Will.) 

abrogation  cannot  be  revoked  by  surrogate 51 

adopted  child  is  afterbom  child 51 

not  lawful  issue 51 

adults    50 

child  in  will  does  not  include  adopted  child 51 

devise  on  condition  of  annulment  void 349 

foster  parent,  inheritance  by  or  through 50-52 

history  of  adoption  and  right  of  inheritance  under  statutes 49 

inheritance  from  natural  relatives 51 

right  determined  as  of  date  of  adoption 49, 50 

through  adopted  child 52 

legal  status  fixed  by  law  of  place 51 

legalized    49 

remaindermen,    rights 49 

statutory   provisions 171, 172 

Transfer  Tax  Law,  meaning  under 52 

Adults: 

adoption    50 
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Adverse  possesrion.  Pago. 

(See  Streets;  Tenancy  in  common.) 

acknowledgment  by  occupant  of  no  title 61 

actual  and  constructive  possession 57 

alien  may  occupy  lands  adversely 58 

assignee  in  bankruptcy,  against 58,135 

attorney  in  fact,  executed  by  where  power  not  proved Ill 

bank  of  stream,  adverse  possession  does  not  carry  title  to  center 00 

burial    plot 63 

burial  right,  loss  by 158 

claims,  action  to  bar,  maintainable  on 187 

Code  of  Civil  Procedure,  prior  to 57 

color   of   title 53-57 

contract  of  sale,  based  on 55 

contract,    under , 888 

deed    against .* 300 

devise  of  land  held  adversely  to  devisor 354 

ditch  as  inclosure 62 

easement    400, 401 

street,    abandonment 61 

■ejectment,   liability  for  suit 58 

maintainable  when  no  color  of  title 55 

not  prevented  by 410 

-entry  by  defeated  party  after  ejectment 61 

under  color  of  title 55 

•escheat  act,   based  on 436,437 

evidence,    parol 63 

question  of  evidence 62 

question  of  law 62 

quality   of   proof 63 

what  must  be  shown 63 

exclusive   title 57 

family  history,  proof  by ,...• 63-65 

iencing    60-62,  68 

flooding  lands,   title  established 60 

French   government   deeds 56 

grantee,  possession  by  presumed  to  follow  deed 56 

grantor's  own  deed,  against 58 

grass,  cutting  establishes  only  easement Qi) 

how   defeated 61 

inclosure    62 

.    Indian,  possession  by  is  not  adverse 595 

Judicial  sale  omitting  premises  in  question 05 

land   under  water 1222, 1227 

lessee,  by,  holding  over 60 

under    assessment    lease 67 

tax    lease 67,  6S 

lots,  dividing  land  into 61 
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marketability  of  title .^ 63-57,66,66 

mines  and  minerals .^ 743 

mortgagee  in  posetession 776 

municipality,    against 67 

natural   barrier,   mountain 62 

rocks    62 

sea    62 

stream    62 

parol,  established  by,  marketability  of  title 66 

part,  possession  may  cover  whole 68 

partition,  does  not  bar  action 814,815 

judgment  omitting  premises  in  question 65 

pleading,  failure  to  plead ,. 61 

possession    defined 69 

prescription,   distinguished   from 68 

incorporeal  hereditaments,  applies  only  to 69 

proof  of  easement  founded  on 69 

railroad  right  of  way,  established  against  abandoned 69 

right  of  way  by  necessity,  will  run  against 68 

road,  title  to 66 

salt  meadows,  cutting  grass  on  is  cultivation « 67 

sedge,    cutting 60 

soldier's  oral  gift,  possession  under 69 

squatter's    title 69 

state,  against,  bank  of  canal 70 

escheated   lands , 70 

land  under  water 70 

Statute   of  Limitations 70 

streets    1004,  lOai 

successive  persons,  possession  by 68 

surveying   lands 60, 61 

tax  lease^  cannot  be  had  under 57 

taken    under 1102 

will   run    against 1090 

tax  sale  certificate,  effect HOI 

taxes,  acceptance  of  redemption  money  on  tax  sale 61 

paying   60,61 

tenancy  in  common,  in  case  of 71-73, 1115-1117 

trees,    cutting 00 

twenty  years  need  not  be  immediately  before  suit 58 

two  instruments,  possession  under 69 

unmarketable    title 718 

wall    61 

what    constitutes 67-60 

what  does  not   constitute 60,61 

when  it  does  not  run 69,70 

highway,    against 70 

husband  and  wife,  between 69 
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personalty,    against GO 

remainderman,    against. 0& 

written  instrument,  necessity 56 

Advertising: 

afliTing  business  advertisements  to  property  of  another 74 

bankruptcy    sale 128 

billboards,  signboards  and  wall  use 73,74 

ordinances    regulating 74 

claims  against  estate,  for 73 

AffidaTits. 

{See  Publication,  subtitle  Summons,  service  by;    Venue.) 

afllant  presumed  resident  of  place  given 217 

age  of  person  making  affidavit  of  service 70 

attorney  In  case,  taken  before,  inadmissible 70 

counsel  in  case,  taken  before,  admissible 70 

evidence,  as  family  history  and  possession 75 

identity  75 

inheritance 75 

party  to  action,  made  by 75 

taken  without  state,  authentication 75,  70 

form  of  affidavit  6t  title. 1828 

not  subscribed  by  deponent  sufficient 70 

signed  and  sworn  to  by  wrong  person 70 

ss.,  omission  of  letters  from  venue  immaterial 75 

title,  of,  eflfect 75 

form    1828 

two  facts  in  the  alternative,  stating 70 

venue    70, 1211 

After  acquired  interest: 

grantor  having  no  title  at  time  of  conveyance 77 

purchaser  without  notice,  application  to 77 

trust  mortgage  covering 77 

will  not  pass  by  estoppel 77 

to  purchaser  under  judgment,  when , 77 

will  pass  by  covenants , 77 

quitclaim   deed 77 

After  acquired  property. 

(See  Bankruptcy;    Devise;    Judgments,  money,  subtitle  Lien;    Mortgage; 
Railroad.) 

Afterboms. 

{See  Adoption;    Escrow;    Infants,  sale  of  real  estate;    Will.) 

Agfenoy. 

{See  Contract.) 

agents,  notice  to,  constructive  notice  to  principal 802 

usury  not  that  of  principal 1202 

attorney,    when    principal    bound 78 

death  of  principal,  does  not  survive ,  78 
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declarations  of  agent,  cannot  be  proved  by | 78 

fiduciary    purchases • 489, 490 

marriage  relation,  not  presumed  by 1 78 

mortgage,  to  receive  payment 78 

principal,  when  agent  required  to  sign  name 78 

J^;riciLltiiral  lands: 

drainage  statute 406 

lease    664 

Air. 

(8€e  Eiasements.) 

Albany  Argns. 

(See  Publication.) 

Albany  Atlas. 

{See  Publication.) 

Albany  Evening  Journal. 

(See  Publication.) 

Alien: 

adverse  possession,  can  bold  lands  by 58 

sale  of  real  property  under  Trading  with  Enemy  Act 1216 

Alien  property  custodian. 

(See  Publication,  subtitle  Summons,  service  by.) 

Alienage. 

(See  Treaty.) 

citizenship,  acquisition,  races  eligible  and  ineligible 70 

loss  by  continued  residence  in  foreign  state 81 

sources    80 

dower,  effect  on 80 

escheat  435-437 

inheritance  through  alien,  legislative  grant,  eflfect 87 

title  not  to  be  questioned 87 

naturalization  certificate  obtained  by  fraud,  cancelation 80 

declaration  of  intention  not  application 81 

not  retroactive 82 

proof    80 

wife  and   children 80 

purchase  money  mortgage  by  alien  on  lands  subsequently  escheated 780 

referee's  deed  by  woman  lawyer  married  to  foreigner 932 

right  to  take  and  hold  property,  at  common  law •  81 

under   various   statutes 81-87 

Trading  with  Enemy  Act  construed 80, 81 

trusts,    effect   on 88 

woman,  citizen  by  marriage 88,  80 

Alienation. 

(See  Suspension  of  alienation.) 

A^ers: 

treaty   provisions 1152 
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Alimony.  Page. 

{See  Divorce.) 

AUey: 

eaflements  aad  title 1006 

Alteration: 

deed,  made  in  after  exeoution i 80 

sealed  instrument,  legal  effect * 80 

town,  to  correct  name,  effect 00 

Amendment. 

(See  Action.) 

Ancestor. 
(See  Descent) 

embraces    whom 329 

Ancient  deed. 

(See  Deed ;   Title  examination,  subtitle  Chain  of  title.) 
construction  214 

Ancient  instmment: 

heirship,  recital  presumptive  evidence 013 

Ancient  lights. 

(See  Basements.) 
And. 

(See  Construction.) 
word  construed  with  "or" 214 

Annnities: 

legacies,  not  trusts 01 

life  estate,  when  in  lieu  of  dower 01 

power  of  alienation,  do  not  suspend 00 

supplementary  proceedings,  can  be  reached  in 008 

Ante-nnptial: 

agreement  to  make  will 92 

contract,    dower,    barring 02 

made  in  foreign  state 92 

settlement,  made  before  Revised  Statutes 01 

of  subsequently  acquired  property. 92 

Apartment  honse: 

restrictive  covenants  as  to ^ , 968*966 

Appeal. 

(fifee  Action ;  Judgment.) 

appellate  division,  to,  limitations 41 

court  of  appeals,  to,  limitations 40,41 

foreclosure,  effect  on  title  of  purchaser 600 

from   interlocutory  judgment 40 

lien  of  judgment,  suspension 647,  648 

transfer  tax  proceeding 1083 

Appearance. 

(See  Action.) 

Ill 
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attorney,   by 41 

infant,  by ^ 

nonreBident  defendant,  by 42 

onaathorized    42 

waiver    41 

Appellate  diTision: 

appeals    to,    limitationa 41 

Appointment. 

(See  Power.) 

Appurtenances: 

devise  of  includes  what 866 

easements  are 401, 402 

sidewalk  is  to  bouse 1028 

Arbitration. 

(Bee  Jurisdiction.) 

agreement  to  exclusion  of  courts 98 

daim  to  real  estate  limited 98 

consideration   94 

municipal  assessment  cannot  be  aibitimted 792 

municipal  corporation,. submission  to  authoriied 98 

umpire  different  from  arbitrator 94 

Architect: 

lien  for  supervising  work 790 

A^;entina: 

trea  ty    p  ro visions 1162 

Armories. 

(See  MUitary  law.) 
acquisition  of  land  for 741 

As: 

conveyance  to  president  or  otber  ofllcer  of  bank 116 

executors,  use  of  word 96 

trustee,   conveyances   to 94-96 

Assent. 

(See  Contract.) 

Assessment. 

(See  Adverse  possession;  Taxes.) 

AssignOe. 

(See  Bankruptcy.) 

Assif^nment. 

(See  Contract;  Judgments,  money;  Lease;  License;  Mines  and  Minerals;  Notice; 
Trusts.) 

alteration  to  correct  name  of  town 90 

mecbanics'    liens 723, 724 

Assignment  for  creditors. 

(See  Bankruptcy.) 
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acknowledgment,  attorney  in  fact  may  make 09 

subscribing  witness,  proof  by 09 

written  prerequisite. 00 

assignee,  as  necessary  party  in  foreclosure 524 

exchange  of  real  estate 00 

joined  in  foreclosure  individually 08 

power  to  mortgage  property 08 

sale  of  real  estate  by 00 

several  take  as  joint  tenants 08 

substituted,    appointment 08 

attorney  in  fact,  may  be  made  by 108 

avoided  by  bankruptcy 07 

Bankruptcy  Act  avoids 121 

bankruptcy,  effect  on  assets  in  bands  of  assignee 120 

is  an  act  of 07 

corporations  may  make 253 

creditors  paid,  recitals  in  conveyance  by  assignee  to  assignor 07 

discharge    of   insolvent 100, 101 

nominal   consideration 212 

recording    101,102 

sales  approved  by  advisory  conmiittee.. 08 

statutory   provisions,  assent  of  assignee 00 

residence  and  business  of  assignor 100 

reverter 100 

schedule   100 

taxes  not  entitled  to  preference 1000 

title,  duties  of  examiner  passing  it  through  an  assignment 97 

unrecorded  by  delivered  deed  takes  precedence  of  assignment 00 

vesting  of  title 101,102 

void  provisions,  assignee  not  liable  for  loss 102 

sale    on    credit 102 

voluntary  by  debtor  residing  without  state,  validity 09 

Who  can  make,  insurance  company 101 

religious  corporation 101 

stock    corporation 101 

wife,  purchase  at  sale 490 

Assignment  of  mortgage. 

(See  Mortgage.) 

Assigns. 

(See  Legal  representatives.) 

Association. 

(See  Joint-stock  company;  Unincorporated  association.) 
devises    to Z57-SB9 

Athletic  fields: 

improved    lands 581 

Attachment: 

cancelation 108 
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levy  how  made 103 

provibioiial  remedy  granted  pendente  lite 103 

service,  time  cannot  be  extended , 103 

sheriflTs  sale  on  execution 103 

title  examination  as  to  disposition 103 

Attestation. 

(See  Deed.) 

Attorney  at  law. 

{See  Ck>unsel;  Title  insurance.) 

affidavit  taken  before  attorney  in  case  inadmissible 76 

agent   of   client 105 

appearance    by 41 

compensation,   collection 105 

corporation  counsel,  power  to  bind  client lOdk 

fiduciary   purchases 400 

infant  cannot  appear  by 600 

liability  for  costs  when  client  nonresident 105 

lien    105 

judgment,  for  costs  as  notice 635,636 

foreclosure 630 

name,  may  not  permit  another  Attorney  to  use 106 

negligence,    liability 104 

notice   to   in   title   examination 803 

party  has  right  to  change 106 

practice  of  law,  scope 106 

register,  as  evidence 104 

signature  printed   on   summons 1034 

summons  signed  by  and  not  by  plaintiff 1034 

surety  on  undertaking  or  bond 140 

title  examination,  duties  as  to  liens 104 

notice  to  attorney  notice  to  client 11.34 

Attorney  general : 

foreclosing  mortgage  to  out  off  trust  for  charitable  uses,  must  be  brought  in  168 

Attorney  in  fact: 

assignment  for  creditors,  mny  acknowledge W 

may   be   made   by 108 

may  make   acknowledgment 00 

consideration   of  $1 107 

corporate  certificate  may  not  be  signed  by  power  of  attorney 252 

death  of  principal,  attorney  cannot  act  after 109 

revokes   power    Ill 

execution  of  instniraents  under  power 110 

fiduciary,  may  delegate  what  powers 110 

fiduciary    purchases 490 

inchoate  right  of  dower,  release  of  under  power  of  attorney 108, 100 

married  woman,  appointed  by 575,576 

one  dealing  with  bound  by  terms  of  power lOD 
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power,  construction  and  limitation 107 

recital    of    heirship 913 

recording,  adverse  possession Ill 

execution    presumed Ill 

how  aclmowledged  and  proved Ill 

lack    of    record Ill 

lost    Ill 

Revised    Statutes Ill 

revocation,  death  of  principal Ill 

insanity  of  principal Ill 

recording    instrument 3 11 

principal,    when    bound 78 

real  estate,  power  as  to  limited 100 

sale  to  himself  through  third  party 109 

will  cannot  be  made  by 108 

Attornment. 

{See  Lease.) 

Auction  sale. 

(See  Restrictive  covenants.) 
fire  after  and  before  closing 502 

Auctioneer: 

authority    revocable 118 

bonds  made  liens 118 

entries  sufficient  under  Statute  of  Frauds 112 

memorandum  satisfies  Statute  of  lYauds 558 

money  paid  on  sale,  time  of  payment  to  seller 118 

parol   evidence   of  statements 118 

puffers,   effect  of  employment 118 

statements,  reliance  on  at  judicial  sale 650 

Aufltria. 

i8ee  Acknowledgments.) 
treaty    provisions 1152 

Authentication. 

(See  Acknowledgments;  Affidavits;  Notary  public.) 

Avulsion. 

{See  Water.) 

Awnings. 

(See  Restrictive  covenants,,  subtitle  Projections.) 

Bailment. 

(See  Personal  property.) 

Bakery: 

violates  covenant  against  offensive  trade 950 

Balcony. 

(See  Restrictive  covenants,  subtitle  Projections.) 

Baltimore. 

{See  Acknowledgments,  subtitle  Authentication.) 
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Bank.  Pace. 

{See  Adverse  poesession.) 

check,  payment  after  death  o£  drawer 115 

conveyance  to  president 115 

foreign,  business,  cannot  transact  in  this  state 115 

executor,  may  act  as  in  this  state 115 

tiiistee,  may  act  as  in  this  state 115 

merger  when  one  is  executor  and  trustee 739 

national,  incorporation  how  certified IIG 

mortgages,   power   to   take 116 

receiver,  appointment  and  powers 116 

usury,  may  recover  principal lie* 

receiver,  appointment  not  mentioned  in  foreclosure 115 

satisfaction  of  judgment  executed  by  president 647 

special  guardian,  may  be  appointed  in  proceedings   to  sell   infantas   real 

estate   612 

superintendent  of  banks,  in  hands  of '....114,11*1 

usury,    penalty 1201 

Banker: 

individual,  is  corporation  sole 250 

Bankruptcy. 

(See  Assignment  for  creditors.) 

after  acquired  property,  belongs  to  bankrupt  alone Il9 

adverse  possession  will  run  against  assignee bS 

assignee,  actions  by,  foreclosure 118 

fraud   of   creditors 118 

partition    118,139 

sale  by 128-1,V 

vesting  of  title  in 185 

assignment  for  creditors,  assets  in  hands  of  assignee 120 

Bankruptcy  Act  avoids 121 

is  an  act  of  banrkuptcy 97 

Bankruptcy  Acts,  application  to  building  and  loan  association 120 

incompetents    120 

infants  120 

provisions    130-134 

composition,  bankruptcy  proceedings  superseded 121 

creditor's  mortgage  not  discharged 121 

Debtor  and  Creditor  Law,  discharge  of  judgment 124 

discharge,    effect    on    covenants 122 

debts    122 

title  to  property 121 

disclaimer  by  tnistee,  no  conveyance  necessary US 

foreclosure,   assignee  dead 123 

as   necessary   party 523,524,528 

joined  without  leave  o£  court 122 

nfiide    defendant    Idividually 122 
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cut  off  by 122 

petition  filed  after  lis  pendens 123 

trustee,  appointed   after  mortgage 128 

receiver  joined   without   bankrupt 122 

foreil^n    laws 117 

inchoate  dower,  sale  by  trustee  does  not  bar 117 

liens  on  real  estate,  validity... 119 

limitation 128 

mechanic's   lien,   precedence - 722 

money  judgments,  effect  on 124-12G 

mortgage  to  trustee  to  secure  bonds 127 

notice  or  actual  knowledge,  meaning  of  words 118 

partnership  debts,  discharge 831 

petition,    limitation .^ 692 

precedence 126,127 

recording  orders,  adjudication 127 

approving  trustee's  bond.... 127 

copy  of  decr«^ 128 

referee,    powers 118 

reverter,  possibility  does  not  pass  to  trustee 118,207 

statutory    provisions 190-134 

subpoena,  how  sen'ed  on  bankrupt....^ 117 

taxes  entitled  to  preference 1069 

transfer,  in  fraud  of  act 127 

recording 127 

trustee,  adverse  possession  against 185 

appointment  divests  bankrupt  of  title 184-186 

as  necessary  party  in  foreclosure 524 

exchange  of  real  estate 129 

limitation  of  action  by 692 

not  bona  fide  purchaser  of  real  estate  coming  Into  his  hands 118 

referee  can  appoint .' 118 

vested  with  powers  and  rights  of  judgment  creditors 119 

vesting   of   titie 184-186 

warranty,  relieves  bankrupt  from  liability 1218 

Baptist  ohiirolL: 

Baptist  mission  society  may  convey  to 170 

Bar. 

(See  Judgment.) 
Barbed  wire : 

division  fences  of,  prohibited 151 

Barrier. 

{See  Adverse  possession.) 

Bavaria: 

treaty    provisions » 1152 

Bay. 

(See  Accretion;  Village.) 
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(See  Restrictive  covenants,  subtitle  Projections.) 

Beaoli. 

(8ee  Water.) 
Beam  right. 
{8ee  Easement.) 

easement   ^ 402 

long  use  does  not  malce  party  wall 410,411 

Beneyolent  orders: 

corporations    253 

Benevolent  lociety:  \ 

devise    to 857 

Beqaest. 

(See  Personal  property ;  Suspension  of  alienation.) 

Between. 

(See  Oonstraction.) 
oonstraed  with  word  till 215 

Binboai^. 

(See  Advertising.) 

Blemuhes. 

(See  Deed.) 

Board. 

{See  Lease.) 
Board  of  health: 

decision  depriving  person  of  property 188 

draih,  oonstraction  by 137 

improvements,  power  to  direct.. 137 

nuisances,  power  to  abate 137,188 

real  estate,  power  to  purchase  imd  hold 187 

records  of  death  m  evidence 180 

Boarding  honee: 

covenant  as  offensive  trade,  as  violating 960,961 

innkeeper,   distinguished 961 

lease,  contract  with  proprietor  is  not 063 

Boilers. 

(See  Fixtures.) 

Bolivia: 

treaty  provisions 1153 

Bona  Bdes. 

(See  Batikruptcy;  Notice.) 

fraud,  title  of  purchaser  not  afltected  by 586.657 

ground  for  relief,  is  not,  though  good  defense ', 189 

knowledge  by   purchaser 189 

vendor    189 

protected    against    defects » 138 
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parcbaser  may  show  grantor  to  have  been  bona  fide  parchaaer 80H 

wbo  is,  and  who  is  not 188,189 

Bond. 

(See  Executors;  Mecbanics*  liens;  Scbool.) 

acknowledgment 141, 144 

actions  or  proceedings,  in 141 

attorney  as  surety 140 

auctioneers'   made   liens 140 

collector,   of,   lien 142 

fonn  and  contents , 144 

guardian   ad  litem 141 

infant's   real   estate  sale 006,007 

joinder  witb  sureties 144 

mortgage,  place  of  payment 143 

production  witb  satisfaction  piece 143 

transfer   fey   delivery ; 143 

penalty,   effect   of   omission 140 

purchase  price,  for,  defense 140 

real  estate  proceedings,  in,  must  be  acknowledged 141 

receiyer's,   lack  of  seals 141 

recognizance,    defined 140 

reformation    987 

statutes 143,144 

surety,  discbarge  by  extension 144 

penalties  where  more  than  one  bond 145 

.    rights   145 

surety    company ^ 140, 143 

Bone  boiling: 

public    nuisance 971 

Boundaries. 

(See  Description;  Water.) 

adjoining,  bounded  by  lands  of 147 

agreement,  by  church  without  leave  of  court 177 

form    1828 

barbed  wire  division  fence?  prohibited 151 

boundary  line  agreement,  made  by  church 148 

not  within  Statute  of  Frauds 147 

proper  way  to  draw •  148 

with  surrender  of  rights 147 

center    150 

continuous  line,  presumed  to  be 146 

correction 147 

dispute,  in,  render  title  unmarketable 718 

division  fences  to  be  maintained 152 

division  lines  between  towns  and  counties,  rivers  or  creeks 151 

established    by    buildings , 149,150 

fences    148,149 

lanes    150 
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parol    148 

practical    location 148, 149 

trees    148 

walls    149 

fixed  by  action ; 147 

indefinite  in  contract  of  sale 146 

party  wall    411-413 

road,   fixing 160,151 

side    150 

statutes    151,162 

street,  fixed  by 150,151 

surveys    1052,1053 

wall,  what  included 157 

water,  on.  description  to  bank 152^158 

liberal  interpretation  of  language 152 

Boys: 

word  men  includes 218 

Brazil: 

treaty   provisions 1153 

Bremen: 

treaty    provisions 1154 

Bridges: 

highway   1023 

British  colonies: 

treaty  provisions 1154 

Broker. 

TSee  Loan.) 

acting  for  both  sides 154  . 

without  request  of  owner 153 

commissions    154, 155 

contracts  of  sale,  power  to  draw 155 

middleman,  may  act  as 154 

oral  *"  contract    sufficient 153 

owner  may  act  without  broker  employed 154 

procuring  cause,  must  be 153 

written  authority,  penal  provisions  requiring 155 

Brokerage. 

{See  LfOan.) 

Bronx  county. 

{See  Acknowledgments,  subtitle  Commissioners  of  deeds.) 
Brook. 

{See  Streams;  Water.) 

Bnilding  loan  association. 

{See  Mortgage.) 
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Building  loan  association — Continued.  Pago. 

Bankruptcy  Act,  application 120 

mortgage    to 758 

Building  loan  contract. 

{See  Lien.) 

Bnilding  permit. 

(See  Mnnicipalltiefl.) 
Bnilding  Zone  Law: 

New  York  city,  considered  as  to  contract  of  sale 245 

is    incumbrance.. 901 

marketability,    affects 973 

Bnildings. 

{See  Condition;  Fence;  Mechanics*  liens;  Real  estate;  Restrictive  covenants.) 

boondaries,    marking. 149, 150 

conveyance  separately  must  be  in  same  form  as  real  estate 156 

description  running  along  wall,  what  included 167 

destruction,  effect  on  lease 663 

encroachments    423-426 

erected,  what  are  not ., 150 

fences    are 485 

land    includes 889 

lines,  power  of  village  to  regulate , 4.S0 

part    of   land 155, 156 

personal    property,    when 900 

private   street,   may   close 15C 

restrictive  covenants  regarding 951-961 

street  line,  may  establish 156 

Bulk  sale. 

{Bee  Description.^ 

Bulkheads. 

{See  Water.) 

Bnrial  ground. 

{See  Adverse  possession.) 

abandonment,  loss  of  burial  right  by 158 

adverse  possession  against  burial  ri^^t 58,168 

bodies   of   former   owners '. 158 

care  of  cemetery  lots,  trusts  for 158,164,839 

cemetery  corporation,  business  corporation  cannot  cJ[aim  rights  of 262 

incorporation  and  regulation  under  Membership  Ck>rporations  Law..       164 

prohibition  against  conveying  land  in 159 

title  coming  through  is  good 252 

conveyance  for  when  not  condition  subsequent 208 

conveyance   reserving,   interest   retained 159 

dedication  of  land  as  cemetery  or  burying  ground 158 

execution,  exemption  from 161, 164 

lands,    alienability. 160 

lands  cannot  be  taxed,  assessed  or  mortgaged 160,162,164 

lands  for,  acquisition  in  certain  counties 161,164,165 
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mortgage  by  church » KM 

partition  to  cut  off  burial  rights 161,815 

priyate   and   family   cemeteries,   incorporation 162 

receipt  for  purchase  money  of  plot  not  deed 903 

removal  of  bodies  by  religious  corporation 161 

from    priyate,    statute *. 150 

generally 159 

rural  cemetery,  deed  of  lot  conveys  casement  only 150 

dissolution   168 

incorporation    162 

lands  cannot  be  sold  on  execution,  taxed,  assessed  or  mortgaged 1<H 

real   estate  for  business   purposes 163 

sale   of  lands 168 

Westchester  county,  acquisition  of  lands 161-163 

sale    by    church 160 

religious  corporation  for  use  as  burial  place  only 169 

statutes    159-165 

title  can  be  passed  through  cemetery  corporation 158 

tombstone  on  premises  of  person  at  no  time  owner..., 158 

town    161 

village 161 

Biumefts. 

(See  Restrictive  covenants.) 
word  includes  certain  vocations 951 

Calling. 

{See  Restrictive  covenants.) 

Canada. 

(See  Acknowledgments.) 

Canal. 

(See  Adverse  possession.) 

Canal  Zone. 

(See  Acknowledgments,  subtitle  United  States  dependencies.) 

Canoer  hospital: 

nuisance  per  se 071 

Carpets. 

(See  Fixtures.) 
Catholic  church: 

deed  to  bishop  and  heirs  and  assigns 173 

Cemetery. 

(See  Burial  ground.) 

Central  America: 

treaty   provisions 115:^ 

Certificate  of  ownership: 

by   dummy   holder,   form 1329 
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f 

Certiflcate  of  rednotion.  Page. 

(See  Mortgage.) 

Chambers. 

(See  Judgment) 

Champerty: 

claiming  under  a  title,  defined 166 

CJode  of  Civil  Procedure  proTisions 165 

oommon-law  doctrine  no  longer  in  force ; 165 

deed  in  owner  in  possession 165 

deed  of  grantor  operative  as  to  all  except  person  in  possession 160 

grantor  possessed  of  greater  part  of  land 167 

judicial  sale,  not  applicable, 166,650 

Penal  Code  and  Penal  Law  provisions 167 

pendency  of  suit,  purchase  of  land  during 167 

posse&sion  must  be  under  specfic  title 165 

proof    166 

Revised   Statute  provisions 165 

Chancery. 

(See  Action.) 

court   abolished.. .  48 

receiver  appointed  by,  powers 48 

subpoena  against  husband  and  wife,  service 43 

vice   chancellor   offioe  established 48 

Charitable  corporationi:    . 

devise   to 857-359 

Charitable  organization: 

devise  to  construed ; 850 

Charitable  purposes. 

(See  Municipalities.) 

Charitable  ntes: 

attorney  general  must  be  brought  in  in  foreclosing  mortgage  to  cot  off 

trust   168 

devises  of  income  only,  gift  is  property  itself 168 

not    trusts 108 

valid   167 

gifts  for  charitable  purposes,  act  regulating 168 

trustees  of  church,  who  to  convey 168 

Charge. 

(Bee  Legacy.) 
Charter. 

(See  Municipalities.) 

Chattel  real. 

{See  Lease.) 

real  estate  includes 897 

Check. 

(See  Bank.) 
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restrictive  covenants,  as  violating 953 

Children. 

(See  Adoption;    Devise,  subtitle  Ck>nstruction ;    Infants;    Issue;    Unboms; 

Will.) 

adopted  child  included  under  Transfer  Tax  Ijaw 1089 

adoption,  statutory  provisions 171, 172 

descendents  sometimes  included 170 

discipline  Cannot  supersede  laws  of  state 173 

grandchildren,    included 170 

not   included 170, 171 

great  grandchildren  not  included .• 171 

illegitimate,  legitimatized  by  marriage  of  parents 172 

when  included 109 

legitmiate  only  included ,       169 

naturalization 80 

orphan  asylums  required  to  keep  records 171 

second    marriage 109 

statutory    provisions .171, 172 

stepchild  not  included ,       109 

support,  obligation  of  father 109 

wUl,  term  used  in,  word  of  purchase  and  not  of  limitation 170 

word  includes  what 109-171 

Chile: 

treaty   provisions .^ IISJI 

China: 

consulate  general  held  court  of  record .* 13 

Chinese: 

cannot  become  naturalized 79 

bom  here  citizen 79 

Choses  in  action : 

supplementary  proceedings,  can  be  reached  in 90S 

Church: 

assessment  for  local  improvements,  not  exempt  from 17H 

boundary  line  agreement  made  by 148 

agreement  without  leave  of  court , 177 

burial  grounds,   mortgage 101 

removal  of  bodies  by 161 

sale 160 

Catholic  church,  deed  to  bishop  and  heirs  and  assigns 173 

charter,  repeal  or  alteration 174,175 

condition  subsequent  for  erection 208 

contract  for  sale  of  lands,  may  make 175 

conveyance   by 175-177 

conveyance  on  foreclosure 177 

conveyance  to  another  church,  authorized  by  court 178,179 

Baptist  mission  society  may  convey  to  Baptist  chnrch 179 
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consideration,   without 178 

conveyances  to,  common-law  rule , 1"7 

Revised  Statute  provisions 177 

trusts,  as 177 

unincorporated    church ; 178 

will,    under 177 

under  wrong  name,  statute  correcting 173 

dissolution,  after,  ohtainins^  title  to  property 179 

not  divested  o£  real  estate 179 

re-incorporation 179 

incorporation,  certificate  not  void 174 

non-user 174 

q[)urpo8e   174 

leasehold,  may  convey  without  order  of  court 170 

mortgage,  may  execute 176 

name,  change  of 173 

partition  action  lies  between  churches 173 

Presbyterian  church,  sale  of  real  estate  without  consent  of  presbytery. .  176 

royal  patent,  by,  incorporating  under  state  laws ...175,180 

not  subject  to  state  laws 180 

taxation,   exempt   from ^ 173 

trust  for  charitable  uses,  what  tnistces  to  convey 16A 

Citation  and  service. 

(See  Surrogate's  court.) 
Citisen. 

(See  Alienage;    Construction.) 

defined    215 

Oitisenship: 

races  eligible  and  ineligible 79 

City  conrt. 

{See  Municipal  court.) 
Civil  rights. 

{See  Convict.) 

Claims. 

{See  Advertising;    Decedent's  debts.) 

Claims,  action  to  bar: 

city,  against,  to  clear  assessment » 182 

cloud  on  title  action 182,183 

Code  of  Civil  Procedure,  before 183 

condition,  right  to  re-entry  on  breach 207 

complaint,    allegations 181, 184 

costs    .^ 188 

defendant  tenant  in  common 182 

equitable  rules  may  be  applied 181 

fines,    abolished 184 

proceedings   described 185 

how    maintained 185, 186 


Digitized  by 


Google 


1776    INDEX— VoL  1,  Pages  1-852 ;  VoL  2,  Pages  853-1748. 

ClEidis,  action  to  bar — Continued.  Pag^ 

infants,  lunatics  and  unboms 185 

judgment,    form ' .*. .  181 

lien  under  Code  of  Civil  Procedure 181 

new   trial ,^ 182 

partition,  in  place  of,  to  cut  olf  nonresident  or  unknown  defendants 811 

people  cannot  be  barred 182 

possession   182,184,186-188 

proofs    r , 188 

quia  timet,  nature  of  bill 388, 18» 

restrictive  covenants,  removed  by.....' 961 

Statute  of  Limitations  does  not  apply 181,182 

tax  lessee,  brought  by 1101 

taxes,  to  cancel 1071 

testimony,    perpetuation 185 

trial    187 

,when  maintainable 185,186 

who  may  maintain 185,  IS6 

Clotiiig  title. 

(fifee  Oobtract ;  Tender.) 

adjournment,   effect 190 

bond  and  mortgage,  purchase  money,  payment  for  drawing 192 

cured  after  contract  day  for  closing 191 

incumbrance,  deposit  to  cover 102 

incumbrances,   discharge 190 

mortgage  tax,  payment 192 

place  of  closing  contract 190 

reasonable  time  to  wait 190 

rejection    ;  192" 

Cloud  on  title. 

{Bee  Claims,  action  to  bar;   lis  pendens.) 

Coal  yard: 

as  offensive  establishment  in  respect  to  restrictive  covenant 951 

Code  of  Civil  Proeednre: 

adopted  ' ^ 48 

Code  of  Proeednre: 

adopted  43 

Code  of  Bemedial  Jnsttee: 

adopted   4$ 

Codicil. 

{Bee  Wni.) 

Collectors : 

cancelation   of  bonds,   form 1380 

CoUegeg: 

incorporation    251 

Colombia: 

treaty  provisions 1153 
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Colimial  law:  Page, 

origin   1001 

Color  of  title. 

(See  Advene  posdeoilon.) 
Cohunbus  day: 

made    holiday 21^ 

Commisfldon. 

(£fee  Broker;   Usary.) 

Commissioiiien  of  deeds. 

(See  Acknowledgments.) 
outside  state,  certification  of  appointment 0 

Conmussionen  of  land  offioe. 

(Bee  Water.) 

Oommen  ownenhif . 

{See  Basements.) 

Commuter. 

(See  Construction.) 
to  New  Jersey  not  resident  of  New  York 215 

Compass,  points  of. 

(See  Description.) 

Complaint. 

(See  Claims,  action  to  bar;    Lis  pende^;    Pleading;    Publication,  subtitle 
Summons,  serrice  by.) 

limits   relief 44 

verificaUon    1211,1212 

C<nnptomise. 
{8ee  Taxes.) 

Comptroller. 

(See  State  comptroller.) 

Comptroller's  tax  sale. 

(See  State;   Tax  sales.) 

Condemnation: 

award    196-lOS 

change  of  mind  of  plaintifljB '. 105 

contract  of  purchase,  pending 195 

defects    y^. 197 

devise  rendered  inoperative  by  proceedings  during  life  of  testator 944 

dower  rights  38T 

excess    200 

foreclosure,   effect 511, 512 

land   under  water 195 

mortgage,  effect  on 197 

award   to 195 

petition  197 

public  use,  one  for  another 199 

112 
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railroad,  possession  presmnptiye  eyideiice  of  payment  of  compensation 895 

reverter    199 

sale,  effect  on 197 

setting    aside 198,199 

title    IW 

what  lands  may  be  taken 199 

work  done  for  which  land  to  be  taken 195 

Condition. 

(See  Delivery;   Devise;    Restrictive  covenants.) 

breach,    proof 207 

building,  to  erect...... 202 

conditional  limitation,  difference .' 202 

covenant,    or,    determination 208, 204 

executors  cannot  make 202 

•  forfeiture  against  innocent  pnrchaser 207 

bow  disposed  of 204, 205 

impossible 204 

lease,  in  202 

marriage,  in  restraint  of,  validity 678 

precedent  or  subsequent 205 

re-entry,    right 205-208 

release    204-206 

reversion,  conditional  limitation 207 

conveyed  by  maker ^ 204 

vested   estate 207 

reverter,  possibility 205-207 

subsequent    207-200 

breach    203 

foreclosure  of  mortgage  to  secure  performance 510 

trustees  cannot  make 202 

void  or  unlawful  in  deed 909 

waiver    204 

Conditional  Sale. 

(Bee  Personal  property.) 
Condnit: 

(8ee  Construction.) 
coiistruction  of  word 215 

Conflict  of  laws. 

.    (See  Statutes.) 

Conneoticnt: 

acknowledgment,  form  not  sufficient  in  New  York , 36 

Consent. 

(See  Mechanics'  liens.) 
Consideration: 

arbitration    agreement 94 

disproval  to  defeat  conveyance i 210 

essential    210 
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evidence,    eztrinaic 210 

parol 210 

executor's   deed 468 

fraud,  want  of  consideration  not  condusiye  evidence 550 

mortgage    extension 773 

nominal 107,211-213 

school  purposes,  conveyance  for 081 

seal    imports , 086 

subordination   agreement 1080 

taxes,  back,  consideration  of  payment 211 

third  person,  to  be  paid  to 210 

warranty  deed,   inserted   in 211 

Coniolidated  Laws: 

effect    *. 1000 

Consolidation. 

(See  Corporations.) 

€onstmction. 

(£feeDeed;   Trusts;   Will.) 

adverbs  of  time  in  devise 374 

ancient  deeds 214 

"and,"  word  construed  with  "or" 214 

bequeath  construed  to  mean  devise 846 

contract    214 

death,  in  contemplation  of 273 

use  of  word  in  devise « 350-368 

description    333-336 

grant,  words  of  ambiguous , 214 

heirs,  use  of  word  in  devise 360,370 

miscellaneous  words  and  terms 214-210 

on  the  part  of 331,8.32 

"or,"  word  construed  with  "and" 214 

repugnant   clauses 214 

restrictive   covenants 040-961 

statutes    218,219,099-1001 

to  sometimes  means  through ,       214 

working  days  defined 224 

</onstmction  Law. 

.    (See  Statutes.) 

tionsnlar  officers. 

(See  Acknowledgments;    China.) 

X/Ontingent. 

(See  Remainders.) 

flontii^ent  estates. 

(See  Suspension  of  alienation.) 

Oontinnanoe. 

(See  Mechanics'  Hen.) 
when    allowed 88 
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Contract.  Pa«e* 

(See  Adverse  poflsession;  Broker;  Olomng  Title;  Death;  Deed;  Husband 
and  wife;  Infants;  Interest;  Jurisdiction;  Lien;  Tender;  Vendee; 
Vendor.) 

abandonment  by  both  parties 22$ 

access    implied 221 

agent  under  own  seal,  owners  not  bound 222 

ante-nuptial 82 

assent,    implied 221 

assignment 224^ 

boundaries    indefinite 146 

breach,  damages  for 227, 228 

recovery  by  vendee >. 1204 

broker,  power  to  draw  contract  of  sale 155 

cancelatioA  in  action  to  remove  cloud  on  title 22$ 

church  may  make  without  order  of  court 175 

condemnation,   effect    19S 

pending    195 

construction    214, 225-22T 

death,    pending. 228,229.^273-275 

deed,   form 229,230 

obliges  vendor  to  give 221 

to  execute  and  deliver,  is  agreement  to  sell 221 

deposit,  action  by  vendee  to  recover 22$ 

description    22e 

drawing,  suggestions  for. 290-232 

duplicates,  varying.. 225 

equitable  interest  by,  sale  for  decedent's  debts 284 

equity,  effect  in ^ 220 

estoppel   by 442 

exchange  of,  special  forms  of  clauses  to  be  used 1333* 

purchase  money  mortgage  clause 1334 

provision  for  lifting  clause  in  second  mortgage 1331 

adjournment  of  contract 1334 

fire  loss  before  closing 501 

fixtures,  removal  before  closing 504 

foreclosure  contract  of  sale 510" 

limitation    093* 

forfeiture  clause,  how  waived  and  revived 221 

guardian  djing  after  affirmance 60$ 

heirs,  between  prospective 222 

house,  meaning  of  word 572" 

incompetent,    of. 588, 591 

incumbrance,    is   not , 242 

infants,  purchaser  failing  to  complete 004 

sale  of  real  estate 607 

injury  to  property  pending  consummation,  action  for 22$ 

intention  of  parties 225* 
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judicial    sale 052 

specific  perf onnance 650 

leases,  effect  of  existing 228 

lien,  is  not ^ 242 

lien  of  judgment 642 

lien  of  vendee 1204, 1205 

limitation  of  action 2!i)3 

lis   pendens 704 

loan    commissioners' 621 

local  usage  to  vary 223 

made  with  deed  in  writing  to  repurchase 220 

marketability  of  title 234,235 

membership  corporations,  powers : 260 

merger  in   deed 236,738 

mistake,  when  ground  for  reformation 743 

more  or  less,  in  description 240,241 

negotiations  and  conversations,  admissibility  to  vary 448 

newspaper  subscription  continued  after  expiration  of  time 223 

option    286,237 

parol    238,230 

partners,  subscribers  by  one  only 830 

payment  for  drawing  purchase  money,  on  closing  title 192 

performance,  implied  understanding  not  to  prevent 222 

place  of  closing 190 

possession  under  without  performance 888 

privities    853 

purchaser  with  knowledge ., 221 

quantity  of  land 239-241 

receiver  in  supplementary  proceedings,  powers 907 

recording    241, 245 

restrictive  covenants  are  incumbrances 966-968 

right,  title  and  interest,  to  sell,  does  not  call  for  perfect  title 223 

sale,    form 1331 

sale  of  interest  on  execution 459 

sale  on  execution 222 

specific   performance 242-245 

county   court,   jurisdiction 271 

essentials    222 

foreign  executors  may  be  sued  for 471 

Statute  of  Frauds 232,  233 

stranger,  for  benefit  of 1003 

Sunday,  signed  on,  not  void 571 

supplementary  proceedings,  can  be  reached  in 908 

tenant,  relation  to  contract  purchaser  and  contract  vendor 222 

tender    245,246 

time   of  essence 191,  246-248 

time  of  performance 225 

valid,  requisites  as  to  meeting  of  minds 221 
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vendee   in   possession 1205-1207 

vendor's  rights  and  liabilities 1208^ 

war  between  countries  of  parties  no  excuse  for  denying  specific  perform- 
ance    « 244 

warranty   of   title 234,235 

wife  not  Joining,  specific  performance  action 222" 

wife  should  join 577 

working  days  defined 224 

written  parts  control  over  printed  parts 225 

Contract,  assignment  of. 

(8ee  Lien.) 

Contractors. 

{See  Mechanics'  liens.) 

Controversy. 

(See  Submission  of  controversy.) 

Conveyance. 

(See  Burial  grounds;    Recitals.) 

Conveyancing. 

{See  Deed.) 

Convict: 

actions,  not  immune 240 

civil    rights,   forfeits 24^ 

civilly  dead,   when 248, 249 

conveyance  of  real  estate,'  rights  as  to 248 

forfeit  property,  does  not 249 

inheritance,  rights  of  from  person  murdered  by  him. 249 

life,   inheritance  rights 240 

marriage,  dissolution  on  imprisonment  for  life 579 

sale  of  property 249 

statutory   provisions 249 

Cornices: 

as  encroachments  on  streets 429 

Corporation  Counsel: 

power  to  bind  client 104 

Corporations. 

(See  Acknowledgments;  County;  Fiduciary  purchases;  Foreign  corpora- 
tions; Joint-stock  company;  Municipalities;  Publication;  School; 
Telephone  and  telegraph.) 

academies,    incorporation 251 

acknowledgment  taken  by  stockholder  or  officer ;..       252 

acts  presupposing  existence  of  other  acts 250 

agents,  sale  of  property  to  themselves 264 

assets,  disposition  on  dissolution 263,264 

assignment  for  creditors 253 

benevolent   orders 258^  254 

cemetery  corporation,  title  coming  through  is  good 252 
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certificate,   execution 252 

proof  255 

church,    incorporation.. ! 174 

colleges,   incorporation 251 

complaint,    verification 1212 

consolidation    251,738 

county  court,  jurisdiction  of  application  to  sell,  lease  or  mortgage  real 

estate  2G9 

deed,    execution 262,263 

de  facto,  essentials  and  nature 254 

devises  to 356-35!> 

directors  and  trustees»  last,  property  vests  in ^....258,259 

directors,  continuance  of  diose  named  in  certificate 251 

election    invalid 251 

interlocking    266 

not  chargeable  with  knowledge  of  business 251 

dissolution 268-265 

voluntary,  foreclosure  cannot  be  restrained 507 

educational,  etc.,  exempt  from  transfer  tax lOSM) 

sale  of  real  estate 265 

estoppel  441 

execution    by 255,256 

fiduciary  purchases  by  directors  or  officers  and  wives 491,492 

foreign,  devises  and  bequests  to 258 

rights  and  powers. 256-257 

foreign  religious,  exempt  from  transfer  tax 1084,1085 

franchise  tax. 1072-1074 

holding,  conveyance  to  by  infants 252 

for  property  of  decedents'  estates 25(^ 

incorporation,    defective 2C>4, 255 

individual   banker  corporation  sole 250 

law,   cannot   practice*. 1143,1144 

libraiy,  exemption  from  transfer  tax 1085,1091 

lien  of  creditors  on  assets 252 

loans  to  officers,  stockholders  and  employees .252,  706,  707 

membership,  nature,  rights  and  powers 259-261 

merger    251,738,739 

mortgages    760-762 

name,  change  of 251 

sued  under  wrong  name 794 

notary  public,  stockholder^  director,  officer  or  employee,  may  act  in  cor- 
porate   business 29 

officers,  sale  of  property  to  themselves 264 

ouster  from  real  estate  of  moribund  corporation 253 

person,  considered  in  power .' 843 

used  in  statute,  includes  corporations... 250 

powers  cease  on  failure  to  begin  business 252 

generally 261,262 
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president,  transfers  by 2C4 

receiver,  authority  to  convey 904 

receivership,    discovery 265 

religious,  county  court  may  authorize  sale  of  real  estate 269,271 

residence 251 

school,    incorporation 251 

seal 262,263 

affixed  renders  signature  unnecessary 265,256 

presumption  affixed  with  authority 256 

use  when  not  necessary 986 

service  of  summons  on  assistant  treasurer  void 1030 

state  is  not 996 

stockholders,  action  against,  service  of  summons  by  publieatioB 868 

meeting  may  be  held  on  holiday 572 

not  chargeable  with  knowledge  of  business 251 

right  to  inspect  books 250 

subetiuted  service  against 1040-1042 

supplementary  proceedings  against 908 

taxes,   lien 265 

termination    268,264 

titles  coming  through 264-266 

tide    companies 1138-1144 

usury,  cannot  set  up 1201 

water  companies 1240 

word  person  includes 219 

Correction. 

(See  Deed.) 

Costs. 

(See  Action.) 

belong  to  party  and  not  to  attorney ^        44 

claims,  action  to  bar * 188 

judgment    for. 635, 630 

nonresident  plaintiff,  liability  of  attorney 105 

Connterclaim: 

foreclosure   action   defense 615 

Counsel. 

{See  Attorney  at  law.) 
affidavit  taken  before  counsel  in  case  admissible 76 

County: 

boundary  line  between  towns,  supervisors'  action  in  fixing 268 

conveyances  to 266, 267 

corporation,  as 266, 267 

line,  river  or  creek  forming.... 151 

municipal    cort>oration 793 

powers   266, 267 

roads  not  in  county,  care  and  repair 267 

superintendents  of  poor,  corporate  powers 267 

treasurer,  investment  of  court  funds 268 
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(See  Acknowledgments;    Recording.) 

monej^  paid  employees  for  lists  of  conveyances 26S 

negligent  search,  liability 1134 

records,  removal  for  destraction 016 

register   included 917 

County  olerk^s  certificate. 

{See  Acknowledgments,  subtitle  Authentication;    Seal.) 

County  conrt: 

apportionment  of  taxes,  jurisdiction 1065 

foreclosure,  no  jurisdiction  of  infancy  defense 616 

strict,    jurisdiction 548 

mechanics'  liieiis,  fbrectosnre,  jurisdiction 731 

real  property  actions  and  proceedings,  jurisdiction 268-271 

residence  of  defendant,  allegation  in  complaint 270 

sale  of  infant's  real  estate,  jurisdiction 597 

statutory   provisions 270,271 

supreme  court  may  make  orders  in 270 

Coimty  judge: 

publicatioB,  orders  legalised 867 

County  paper. 
(See  Publication.) 

Courses  and  distances. 

XSee  Description,  subtitle  Construction.) 

County  clerk. 

{See  Acknowledgments.)* 

Court  of  appeals: 

appeal   to,  limitations 40, 41 

Court  rules. 
{See  Action.) 

force    45 

may  be  disregarded  by  court 45 

Courts  of  record: 

New  York  city  municipal  court 45 

Covenant. 

(£fee  Condition ;   Deed;   Privities;    Restrictive  covenants;   Warranty.) 

after  acquired  interest  will  pass  by 77 

Creditor. 

{See  Decedent's  debts,  sate  of  real  estate  to  pay;    Deed;  Dower;    Fraud; 
Lien;    Publication,  subtitle  Summons,  service  by;    Trusts.) 

Creek. 

{Se^  Water.) 

boundaries,  where  description  runs  to 1(^153 

division  line  between  town  and  county 151 

how  to  run  lines  parallel  to 336 
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(iSee  Real  estate;   Trees.) 
growing,   land  includes 890 

Cross-remaiiiden. 

{See  Remainders;    Suspension  of  alienation.) 

Crown  patents. 

(See  Water.) 

Cuba. 

(See  Acknowledgments.) 

Cnl  de  sae: 

highways 1021 

streets   1009,1011 

Cultivation. 

J  (See  Adverse  possession.) 

Curtesy: 

afterbom  child,  husband  entitled  to  curtesy  in  interest  passing  to 1254 

death  of  wife  after  divorce. •  272 

executing  contract  of  pnrchafie 272 

dower,   difference 271 

essentials    272 

infant,  conveyanco  to 604 

partition,  tenants  by  the  curtesy  as  parties 819,825 

may   bring 814, 825 

supplementary  proceedings,  inchoate  may  be  reached 908 

vested  cannot  be  reached 007 

transfer  tax,  not  subject  to 1083 

will  destroys   right 272 

Curtilage. 

(See  Construction.) 

defined    216 

Curtain  poles. 

(See  Fixtures.) 

Dam  right: ' 

acquired  by  prescription : 405 

Damages: 

reservation,  from  railroad  crossing  lands 451 

Day: 

calendar  day  includes  from  midnight  to  midnight 218 

fractional  parts,  when  considered  by  courts 554 

number  excludes  day  from  which  reckoning  made 218 

until  day  named,  words  construed • 218 

working   defined 224 

Daylight  savings. 

(See  Time.) 
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(See  Action,  subtitle  Abatement  and  revivor ;   Agency ;   Publication,  subtitle 

Summons,  service  by.) 
attorney  in  fact  cannot  act  after  death  of  prinicpal 109 

death  of  princijpal  revokes  power Ill 

bankruptcy  assignee,  effect  on  foreclosure 123 

contemplation  of,  words  construed 273 

contract,    pending 228,229,273-275 

convict,  when  civilly  dead 249 

curtesy,  death  of  wife  after  divorce 272 

after  executing  contract  of  purchase 272 

deed,  proof  where  witnesses  dead 822 

delivery  after  death  of  grantor 324, 325 

drawer  of  check,  payment  by  bank  after  death 115 

devise,  construction  of  word  In 358-309 

foreclosure,    parties 512 

grantee  dead 275 

legatee    671, 672 

owner  of  property  not  of  record 273 

party  to  action 275 

power  in  trust 851 

power  of  sale,  effect  on 850 

presumption    276-278 

records  of  board  of  health  as  evidence 136 

referee,  after  judicial  sale 982 

pending  publication  of  notice  of  sale 932 

survivorship 278-280 

testator,   evidence 278 

witness,  deceased,  proving  handwriting 322 

Death  in  will. 

{See  Devise.) 

Debts. 

(See  Decedent's  debts;  Decedent's  debts,  sale  of  real  estate  to  pay.) 
bankruptcy  discharge  does  not  extinguish 122 

Decedent's  debts : 

administrator  of  living  person,  payment  to  valid 46 

administratrix  cannot  become  creditor  by  paying 2S1 

charged  on  real  estate 281,282 

cut  off  by  exercise  of  power  of  sale  by  executors 282,283 

lien    281 

objection  to  title 283 

rejected  claims,  establishing 281 

Decedent's  debts,  sale  of  real  estate  to  pay: 

abandonment  or  dismissal  of  proceedings 286 

administrator  has  same  power  as  executor 287 

bond,  secured  by  mortgage,  is  debt 287 

court  having  jurisdiction 285 
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creditor,  allowance  of  bid  to,  effect 28S 

will  cannot  deprive  of  his  remedy 2S7 

debts  not  due 287 

defects    287. 28S 

dower  may  not  be  sold 382 

equitable  interest  in  by  contract,  sale 284^ 

insolvent  testator  cannot  prefer  one  creditor 285 

judgment,  deficiency,  sale  to  pay 287 

docketed  against  heir  after  decree  entered 286 

proceedings  suspended  by 287 

lis   pendens 286 

parcel  omitted,  title 280 

parties    288,290 

partition  not  abated  by 812 

personalty  sufficient  to  pay 286 

petition    200 

practice   290-301 

'presumptions  in  favor  of  decree 292 

statutory  provisions 292-801 

surrogate,  limitation  of  powers 288, 289 

transfer  tax  not  to  be  considered  in  taking  title 286 

what  cannot  be  sold 285 

will,  direction  in  to  pay 284 

Decedent's  estate  assignments. 

(See  Recording.) 

Decision. 

(See  Judgment.) 

Decree. 

i8ce  Judgment) 

Dedication. 

{See  Highways;  Streets.) 

public  lands,  when  sufficient 854 

streetK    1006 

Deed. 

(See  Acknowledgments;  Adverse  possession;  Delivery;  Escrow;  Excep- 
tion and  reservation;  Execution  sale;  Husband  and  wife;  Map;  Quit- 
claim deed  ;  Recording ;  Referee ;  Restrictive  covenants ;  Seal ;  Signa- 
ture; Title;  Warranty;  Will.) 

acknowledgment    806, 806 

adverse  possession   against * 806 

afterbom  child  will  not  affect  deed  delivered  in  escrow 323 

alteration  in  after  execution 89 

ancient    306 

appurtenances    307 

assignment  for  creditors,  recital 101 

attesUtion    305,306 

blemishes,  erasures  and  interlineations 308, 309 
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Catholic  church,  to  bishop  and  heira  and  assigns 173 

condition,  void  or  unlawful 800 

construction    309-312 

contract,    is 302 

merger    in *. 236 

to  execute  and  delirer  is  agreement  to  sell 221 

to  s^I  obliges  vendor  to  give 221 

conveyancing    i 312, 313 

corporate,    execution 202, 263 

not  conforming  to  resolution  of  directors 265 

correction    813, 314 

covenant  of  further  assurance 317 

quiet    enjoyment 314, 317-319 

seizin   ^ 319 

generally    314-317 

creditors,  conveyance  in  fraud  of 319,820 

dated  before,  but  recorded  after  deed  of  present  owner 303 

dated  day  before  date  under  signature  of  witness 326 

declaration  by  grantee  that  he  holds  for  another,  effect 304 

delivery    1131 

destruction,  effect 1131 

duplicate    804 

estoppel    by 443, 444 

estoppel  by  acceptance 803 

executors    ». . . .       470 

when  entitled  to  possession 1132 

failure  to  read i 803 

forged,  effect  of  recording 303 

forms,  under  contract  of  sale 229,230 

statutory    804 

full  covenant  deed 1334 

bargain  and  sale  deed 1335 

executors    deed 1335 

quit  claim  deed 133i5 

cemetery    deed 1336 

of  street  to  city 1338 

special  forms  of  clauses  in  deeds: 

reservation  of  right  to  execavate  street 1339 

right    to    street 1339 

form  of  grantee  in  deed  of  release  to  large  number  of  lot  owners 

in  tract  only  one  of  whom  is  named ^....     1339 

county  clerk's  certificate 1339 

fraudulent    31§ 

grantees,  form  for  describing  to  release  to  cure  defect 3a3 

grantee's    name 321 

habendum    clause 320 

heir,  entitled  to  possession. 1132 

heirship,  recital  in  ancient 913 
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incompetent's    , 688-690 

infant's,   disaffirmance.^. 608, 609 

issue,    meaning G22 

lien  of  judgment  when  deed  unrecorded 639 

lost,  grantor  may  be  compelled  to  replace 915 

merger  in  contract 738 

mistake  as  to  identity  of  property 7421 

mounuments,  course  and  distance  must  give  way 311 

mortgage,  can  be  shown  to  be  by  parol S09 

names   in   blank 807, 808 

parol  testimony  to  show  mistake 239 

priority    302 

proceedings  operating  as  conveyances 812 

proof    321,322 

receipt  for  purchase  of  burial  plot  is  not 90B> 

receiver,  by,  effect  of  bankruptcy 120 

reformation    304 

action  for  ejectment,  not  necessary  to  defense OSS- 
limitation   .. .' 937 

who    can    maintain 937 

on  ground  of  mistake,  limitation 091  . 

release,    effect SOS- 
remainders,    oonstruction 310 

reservations,    construction 310, 312 

restrictive  covenants  imposed  by  recital 960 

return  to  grantor 1131 

statutory    construction 312 

subject   clause 322 

Sunday,  delivery  on  sufficient 571 

title,  transfer  by  deed 1131 

trust  deed,  cannot  be  shown  to  be  by  parol 309- 

unrecorded  but  delivered  takes  precedence  of  assignment  for  creditors....  99^ 

unrecorded,    precedence    of   mechanic's    lien 722" 

wife's,  husband  not  necessary  party ; 574 

will,  cannot  be 323- 

witnessed  but  not  acknowledged 34 

witnesses    306, 306- 

words,  no  particular  form  of  necessary 309- 

Deed  by  stranger. 

(See  Stranger.) 

De  facto: 

corporations,  essentials  and  nature 254r 

Definitions. 

(See  Construction.) 

Delivery. 

(See  Escrow;   Mortgage;   Receipt.) 

acceptance,    without 320 

acknowledgment,  proof  in  New  Yoi* 327 
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conditional 326 

death  of  grantor,  after 824,325 

fitfii^ntinl • * 324 

formal,   absence 326 

possession,  without  giving 325 

presumption    324, 325, 327 

recording   as   evidence 324,327,918 

Sunday,  delivery  of  deed  on,  sufficient 571 

third    party,    to 326,327 

time   324,325 

Demand. 

(See  Construction.) 
when   necessary 215 

Denmark. 

(See  acknowledgments.) 

Deposit 

(See  Closing  title.) 

Desoendants. 

(See  Issue.) 
children,  term  sometimes  includes 170 

Desoent. 

(See  Isssue;  Personal  property;  Wills.) 

ancestor,  term  embraces  whom ^ f. 329 

brother  or  sister,  inheritance  from  immediate 332 

brother  to  brother 82S 

devise  to  heirs  at  law 343 

ejectment  action,  descent  to  be  shown  by  heir 420 

half-blood   329,330 

heirs  at  law  and  next  of  kin,  how  determined 328 

heirship,    probate 332 

husband  and  wife,  between*  to  be  shown 328 

inheritance  can  be  cut  off  only  by  devise 344 

rules  governing 830, 331 

intestacy   presumed , 328 

joint  tenancy  cannot  be  created  by 1124 

maternity    assumed 328 

on  the  part  of,  words  construed 331,332 

partners'  real  estate 828, 829 

Description. 

(See  Accretion;  Boundaries;  Contract;  Deed;  Monuments;  Streets,  fee  car- 
ried ;  Water.) 

additional 339 

assessment  roll 1067,1095-1097 

bank  of  stream,  running  to 152, 15.1 

compass,    points    of 333 

construction   888-336 

errors    and   defects 337,342 
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foreclosure,  referee's  deed  erxoneous 510 

general    terms,    in 888 

inconsistencies    889,340 

indefinite,    effect 688 

indefinite  in  contmet  of  sale,  speoific  performaBce  denied 244 

lis  pendens,  requirements 807 

lot  number,  by : 811 

map   referred   to 711, 712 

metes  and  bounds,  mistake  in 834 

monument    884-886 

land  of  neighbor  is  not 744 

natural,  course  and  distance  must  give  way 811 

necessary  on  subdivision   map 744 

party    walls 835 

party  walls  as   boundaries 411*418 

quantity    or    acreage 840, 841 

recita|s,   effect 842 

recitals  to  correct 910 

street    widening,    effect ; 385 

surveys 1052,1053 

title   insurance   policy 1189 

wall,   running  along,   what   included 157 

water,    bounding    by 1228-1225 

Sestrnction  of  trusts. 

(See  Suspension  of  alienation.) 

Devise. 

(See  Executory  devise;    Suspension   of  alienation;   Tenancy,  joint;   Tenancy   in 
common.) 

acceptance,  not  presumed,  time,  vesting 848 

associations    to 857-359 

bequeath,  construed   to  mean  deviso* 846 

class,    to    a 346 

condemnation  during  life  of  testator  renders  inoperative 344 

condition,   on 347-84!) 

construction   849-356 

corporation,    to 356-359 

death,  construction  of  word 359-869 

devisee,   liability  for  decedent's   debts 282 

election,  devisee  accepting  devise 422 

foreign   corporations,   to 258 

heirs   at  law,   to 343 

heirs,  use  of  word  construed 369,370 

implication,    by 370, 371 

infant,  cash  settlement  in  lieu  of  interest 596 

infant's  real  estate,  sale  contrary  to  provisions 597 

inheritance  can  be  cut  off  only  by  devise 344 

joint  tenants,  to,  docs  not  lapse 1124 

lapsed    371,1270,1271 


Digitized  by 


Google 


INDEX— VoLl,  Pages  X-852;VoL  2,  Pages  853-1748.    1793 

Seviie — Continued.  Page* 

mortgage,  devisees  personally  liable 343 

liability  of  doyisee 748 

made  by  one  devisee 750 

partition   prevented  by 810 

precatoiy  words 371, 372 

refusal 343 

rents,    application 668 

Revised    Statutes,    before 344-346 

revocation    372 

societies  to 357 

substitutional    372,373 

vesting    373,374 

Devisee: 

purchaser,   is , 8^ 

IKotnnL 

{See  Judicial  dictum;  Obiter  dictum.) 

miigenoe: 

service  of  summons,  statutory  bistoiy 875 

IMplomatio  offlcen. 

{See  Acknowledgments.) 

Director. 

{See  Corporations.) 
Disabilities. 

{See  Limitation.) 
Disaffirmance. 
{See  Infants.) 

Discharge  of  mortgage. 

{See  Mortgage.) 

Discretion: 

judicial    649 

Dispose. 

{See  Construction.) 
construction    of    word 215 

Dispossession. 
{See  Lease.) 

Dissolution. 

{See  Cburch;  Corporations;  Receiver.) 

Distribution. 

{See  Descent;  Personal  property.) 

District  of  Columbia. 

{See  Acknowledgments.) 
word    state   includes 219 

Ditch. 

{See  Adverse  possession.) 
highway  1021,1022 

113 
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(See   Boundaries.) 

Division  lines. 

(See  Boundaries.) 

Divorce: 

act  of  legislature,  by 375 

alimony,    judgment    for 63G 

curtesy,  effect  on 272 

dower,    effect    on 377, 378, 387-389 

may   be   released   by  divorced   women 37G 

foreign  laws,  granted  under 375,  376, 378-380 

invalid  in  New  York,  legtimacy  of  children  of  second  marriage 679 

matrimonial    domicil 378-380 

rabbinical     378,  379 

remarriage  by  person  divorced  here 579 

substituted  service  does  not  apply 1041 

summons,   service   by   publication SOS 

tenancy  by  the  entirety,  effect  on 1119 

Docks. 

(See  Water.) 

Doctor : 

practice  not  business  in  violation  of  restrictive  covenant 957 

Domicil. 

(See  Construction;  Divorce;  Surrogate's  court.) 

determination   by  surrogate's   court 1044 

distinguished    from    residence 216 

Dominican  Bepublic: 

treaty    provisions 1153 

Dower : 

admeasurement 382,383 

alienage,   effect   on 89 

annuity  in  lieu  of,  held  to  be  life  estate 01 

ante-nuptial   contract   barring 02 

assignability 383 

attaches   to   what 383-386 

barred,    when 386,  390,  391 

claims,  action  to  bar 186 

condemnation,    on 387 

county    court,    jurisdiction 270,  271 

creditors  may   reach 383 

curtesy,    difference 271 

debts  of  decedent,  may  not  be  sold  in  sale  of  lands  to  pay 382 

defined    381 

devise  of  by  husband,  construed 351 

divorce,    effect 377, 387-389 

divorced  woman  may  release 376 

election    389-391 
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estoppel   by  silence 445 

foreclosure    action 391, 517, 518 

contest  of  validity  of  dower 549 

junior  mortgage  cuts  off  inchoate  right 537 

when  cut  oflE  by 543 

inchoate,    nature 391, 392 

release  under  power  of  attorney 108, 109 

sale  by  trustee  in  bankruptcy  does  not  bar 117 

infant's  may  Ije  mortgaged 605 

lien    of    judgment G41 

lis   pendens,    persons   bound 701 

lunatic's    conveyance 587,  591 

mechanic's  lien  does  not  attach 725 

mortgaged,    may    be SS'-i 

not    presumed 382 

partition    action 812,  825,  82G 

doweress  cannot  bring  action  nor  can  action  be  brought  against 814 

gross  sum  in  lieu 811 

when  wife  need  not  be  made  party 382 

partnership  real  estate,  does  not  attach  to 829 

person  confined  in  lunatic  asylum,  but  not  judicially  declared  insane 582 

provision  in  lieu 394 

release    392-395 

by  married  woman   through  attorney  or  agent 576 

remainders   accelerated   by   election    to    take 939 

sufficiency  of  lands  remaining  no  answer  in  action 382 

supplementary   proceedings,   can   be    reached    in 908 

transfer    tax,    not   subject    to IOS'3 

value,    how    fixed 395 

waste  cannot  be  maintained  by  inchoate  doweress ]22t 

what  acts  will   not  prejudice 381 

Drain: 

board    of    health,    construction    by 137 

drainage    statutes 400-408 

easements 405,  400 

when  not  visible 418 

highway    1021, 1022 

Dressmaking  establishment: 

not  objectionable  as  regards  restrictive  covenants 951 

Drainage. 

(See  Drain;  Easements.) 

Drunkard. 

(See  Incompetent.) 

Dummies. 

{See  Foreclosure.)  • 

Dutch  roads : 

title 1007,1008,1027 
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mineral   rights,   acquisition   by   state 743 

Dwelling  house: 

restrictive  covenants  as  to 953-956 

Earth: 

removed,  ownership 39G 

Easement. 

(See  Adverse  possession ;    Burial  ground  ;    License ;    Restrictive  covenaitts ; 
Streets.) 

abandonment    399, 400 

access,   not   implied 39S 

acknowledgment    necessary 398 

adverse  user 400, 401 

alley    1005 

ancient  lights  doctrine 410 

appurtenances,   are 401, 402 

beam    right ; 402,410,411 

conveyance  through  center  of  house,  no  easement  for  maintenance 672 

creation    404,405 

defined   397 

drainage   405,40tf 

statutes    406-408 

elevated    railroad 399 

excessive  use  may  be  enjoined 398 

grant,   deemed   by   grantee 398 

highway  purposes,  conveyance  to  town 399 

implied  by  common  ownership 403, 404 

incumbrances,    as    408 

lane,  in    1027 

license,    distinguished 682 

light,  air  and  access 408-410 

limitation    of    amount 401 

map    713, 714 

^*my  property,"  over,  to  what  lands  applies 397 

non-user    390, 400 

park,  lots  conveyed  with  reference  to  park  plan 807 

partition  action,   jud^nent   conferring 39>< 

party   wall 410-414 

mortgagee   necessary   party 746 

public,  telephone  poles  in  city  streets 1112 

re-entry  after  breach  of  condition  subsequent , 206 

release  by  mortgagee 397 

rent  of  when  previously  granted 313 

restrictions  on  uniform  plan  create  equitable  negative 968 

revival   after  destruction 414 

right  of  way 414, 415 

against  railroad  cannot  be  acquired  by  prescription 892 
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by   necessity » •• 415-417 

resting  on  prescription  only 89S 

running  with  land ; 898 

sewer   rights ^ 417 

street    1006,1008-1010 

wiped   out   not   recreated 102G 

public  acquires  easements  only 1025 

street  opening,  cut  off  by .• 308 

tax  lien  foreclosure,  not  cut  off  by ^ 1102,1103 

telephone  poles,  etc.,  written  license  to  erect 1111 

tenants  in  common 417, 418 

trees,  to  maintain  in  highway 1158 

visible    418 

warranty  broken   by  interruption 1218 


encroachment    by 426 

Ecuador: 

treaty   provisions 1153 

Ejectment. 

(See  Adverse  possession.) 

administrator   caniv>t   maintain 420 

adverse  possession,  does  not  prevent 419 

descent  to  be  shown 328 

encroachment   on    highway 420 

forcible  entry  inadvisable 420 

infant,  when  action  maintainable  under  voidable  deed 599 

judgment,    conclusiveness 419 

limitation   of  actions 420 

premises  not  actually  occupied 419 

reformation  of  deed  not  necessary  to  defense 938 

telephone    wire / 420 

over  land  without  authority 1111 

title  to  be  shown 419,420 

United  States  or  soldierp  thereof,  cannot  be  maintained  against 420 

unlawful  entry  and  ouster...: 410 

wild  lands,  action  by  people 1250 

Election. 

(See  Dower;  Power.) 

devisee  accepting  devise 422 

land  as  land,  extinguishes  power  of  sale 421 

partition   action 421, 422 

undivided  half  interest,  to  take 422 

will,  to  construe 422 

Election  day. 

(See  Holiday.) 

Elector: 

service  of  summons  on  election  day,  Toid 1086 
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easement    309 

Emblements. 

(See  Foreclosure;  Lease.) 
tenant's  right  to  gather.... CG4 

Encroachments : 

abutting    walls 426, 427 

action,  elements  and  pleading 42(5 

buildings    423-426 

consent   of   mortagee 746 

eaves  and  gutters 420 

ejectment    when    on    highway 420 

foreclosure  sale,  when  not  valid  objection 5.53 

gore  shown  by  survey  to  be  encroached  upon 1053 

navigable  streams,  in,  are  purprestures 1239 

restricted    area 426 

silence,    effect , 426 

street,    on 427-4.S0 

walls    423-425 

warranty,  when  it  does  not  extend  to 1217 

Enemy  alien. 

(See  Publication,  subtitle  Summons,  service  by.) 

Entails: 

abolished   430 

Entry. 

(See  Adverse  possession;   Ejectment;   Forcible  entry.) 

Equitable  conversion: 

arises    how 431 

blending  real  and  personal  property  in  trust  fund « 432 

defined    431 

duration    in    trust 433 

mandatory  power  of  sale  in  will  not  operating  as.' 848 

partition,  action  barred  by 815 

legatees   proper  parties 819 

partnership  dealing  in  real  estate 433 

reconversion ^. 434, 435 

will,    in,   construing ..433,434 

under    432,433,1273 

Equity: 

actions  not  statutory,  personal  service  of  summons  required 865 

Erasures. 

(See  Deed.) 

Erosion. 

(See  Water.) 
Errors. 

(See  Description.) 
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(See  Adverse  possession.) 

adverse  possession   based  on  escheat  act 436,437 

alien    heir 435 

forclosure  by  advertisement,  title  of  state  not  divested 542 

foreclosure,  state's  title  cut  off 437 

heirs,    presumption 435,437 

partition,  state  as  party 437 

presumed,  is  not 437 

purchase  money  mortgage  by  alien  on  lands  subsequently  escheated 780 

release    436 

title,    how    established    through 435 

unknovtrns,  not  presumed  in  case  of 1196 

when  it  does  and  when  it  does  not  occur 436, 437 

Escrow: 

afterbom  child  will  not  affect  validity  of  deed  delivered  in  escrow 323 

agent  is  agent  of  grantor 438 

defined,  nature 438 

delivery 438 

judgment  against  grantor  before  delivery 439 

revocation    438,439 

vesting  of  title,   when 438,439 

Estate. 

{See  Advertising.) 
privities    853 

Estoppel. 

(See  Mortgage.) 

after  acquired  interest  will  not  pass  by 77 

application  to  real  estate,  effect 440 

deed,    by 443,444 

acceptance    '. . . . .       303 

effect 440-442 

established    how.    in    general 7... 440-442 

evidence  distinguished 441 

infants    696 

judgment,    by 444 

silence,    by 445,446 

waiver  distinguished 442 

Estoppel  certificate. 

{See  Accounting;  Mortgage;  Usury.) 

Eviction. 

{See  Construction;  Warranty.) 
kinds   216 

Evidence. 

{See  Adverse  possession;  Pedigree;  Witness.) 

admissions    48 

affidavits,  admissibility 75 
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auctioneer,  parol  evidence  of  statements Uii 

claims,  action  to  bar,  perpetuation 185 

competency  and  admissibility 447-449 

consideration,  extrinsic 210 

parol    210 

deed,   proof. 821,822 

delivery,  recording  presumptive  evidence 918 

estoppels   distinguished 441 

foreclosure   action 538, 534 

foreign  statutes  and  language 449,460 

fraud,  want  of  consideration  not  conclusive  evidence 550 

guardian  cannot  make  admissions  on  behalf  of  infant 561 

handwriting   of   signature 992 

heirship,  recital  in  ancient  instrument 918 

judgment,  entry  presumptive  evidence  of  filing 708 

judgment  roll,  record  presumptive  evidence  of  filing 682 

secondary   evidence    of   contents 632 

letter,  contents 681 

map    711 

marketability,   parol 717,718 

monuments,  parol  evidence  of  existence 744 

mortgage,  not  receivable  as  when  tax  unpaid 922 

proof    • 821 

ordinance  of  municipality,  proof 792 

parol,  contract  of  sale,  to  modify 288,239 

deed,  to  show  mistake  in 230 

pedigree 882,833 

possession,  payment  of  taxes  not  evidence 107S 

public  records,   copies 915 

recitals,  against  and  for  whom 910 

register  of  attorney  at  law   104 

service,  sheriflTs  certificate  as  proof 990 

statutes    449,450,999 

surveys   1052,1053 

tax  sale  certificate  presumptive  evidence  of  facts 1101 

telephone   conversations 1112, 1113 

testimony  perpetuated 1130 

title   registration 1148 

written  in  advance,  referee  should  not  act  on 968 

Excavated  materials: 

ownership    896 

Exception  and  reservation: 

ambiguity 451 

damages  from  railroad  crossing  lands 451 

distinguished  451 

inside    parcel 452 

parcel  dedicated  to  private  easements 452 

premises    lawfully    conveyed 452 
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right    of   way 451 

soil 452 

stranger,   to,   void • 462, 458 

street,    right    to   close 451 

Exchange. 

(See  Infants,  sale  of  real  estate.) 

Execution. 

(See  Attorney  in  fact,  subtitle  Power;  Judgments,  money;  Sheriff;  Signature.) 

Execution  sale. 

(See  Fiduciary  purchases;  Sheriff;  Signature.) 

burial    ground,    exemption 161,164 

cash   only 464 

certificate  of  sale 465, 456 

composition  of  mechanic's  lien  creditors,  precedence 465 

contract  interest  cannot  be  sold 222 

defects  in  execution 466-458 

defects  in  sale 464 

delivery  of  deed,  no  limitation  of  time 454 

-execution  issued  out  of  city  court 456 

execution    lost,    effect 458 

homestead    exemption 455 

interest   sold ....458-460 

legalizing  acts 467 

money   judgment 460-462  . 

pension  money,  exemption  of  land  purchased  with 462,463 

proof  of   execution 468, 464 

purchaser,   right   to  enjoin  foreclosure 508 

redemption,    effect 466-467 

leasehold   cannot   be   redeemed 662 

sale   and    redemption,    effect ) 465,466 

statutory  provisions 467 

stay    466 

''such  an  execution,**  words  include  what 454 

summary    proceedings .'. 454 

tenancy  by  the  entirety,  effect  on 1120 

Executors. 

(See  Decedent's  debts ;  Suspension  of  alienation ;  Trusts.) 

appointment    482 

as,  use  of  word 96 

attorney  in  fact,  delegation  of  powers  to 110 

bond    488 

claims,  action  to  bar,  when  not  maintainable  by , . .      185 

conditions,    cannot    make 202 

contract  made  by  decedent,  conveyance  under , 274,275 

covenants,   conveyance   with 468, 469 

decedent's  debts  cut  off  by  exercise  of  power  of  sale 282 

deed,    consideration * 468 
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estoppels    443 

expiration  of  power  of  sale 468 

nominal  consideration , 213 

delegation  of  powers 844,  B45 

designation   470 

discretionary    power , 469 

easements,    may   create 404 

fiduciary   purchases , 492-494 

foreclosure,  as  necessary  parties 524,525,528 

foreign  bank  or  trust  company  may  act  as  in  this  state 115 

foreign,  powers  and  liabilities..- 471,472 

individual  purchase,  or  by  wife,  validated 469 

judgments    against,    lien 637,644 

lands  in  another  state,  conveyance 470 

legal    representatives 677 

letters   testamentary 472, 473 

mortgage,  after  foreclosure,  power 471 

payment    762,763 

power  to  assign 754 

release  of  for  nominal  consideration 781 

oath 482 

one  of  more,  rights  and  powers 471,474,477,482 

option  to  buy,  cannot  give 237 

partition,  executors  with  only  power  in  trust  to  sell  are  proper  parties....      819 

power  of  sale,  aa  affecting  suspension  of  alienation 1061, 1062 

exercise 468,471-483 

qualification 482,483 

rents,  application 668 

restrictive  covenants,  cannot  release  under  power  of  sale '     962 

settlement  of  accounts,  not  necessarily  discharged  by 468 

signature  as  such 470 

Statute  of  Limitations,  duty  to  set  up 693 

subordination    of    mortgage 471 

trust,  presumed  to  have  accepted 1161 

trustees,  are  when  investing  moneys  seized  of  lejral  estate 469 

witness    to    will 470.1284,1285 

Executory  devise. 

(See  Devise.) 
limitations  r 483 

Ezemplification. 

(See  Evidence;  Recording;  Will.) 

Expectancy  estates. 

(See  Real  estate.) 

Expense. 

(See  Title  examination.) 

Express  carrier: 

word  business  includes  as  to  restrictive  covenants 051 
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Extenuon.  Par». 

(See  Lease.) 
Failure  to  read. 

(See  Signature.) 

Family. 

(See  Construction.) 
construction    of    word 216 

Family  history. 

(See  Adverse  possession;  Affidavits;  Pedigree.) 
recital    in    lunacy    proceeding 909 

Farm: 

contract  of  sale,  what  property  incJuded 227 

Farm  crossings. 

(See  Railroad.) 

Farm  names: 

recording    931 

Farms: 

improved    lands * 5S1 

Fat  rendering: 

public    nuisance 971 

Federal. 

(See  United  States.) 

Federal  judges. 

(See  Acknowledgments.) 

Fee: 

limited    899 

words  of  inheritance  no  longer  necessary B99 

Feminine: 

word   masculine   includes 218 

Fence. 

(See  Adverse  possession;  Boundaries;  Railroad.) 

barbed  wire  division  fences  prohibited 151 

boundaries,    marking 148, 149 

building,   when    considered 4 485, 975 

covenants  run  with  land.... 480 

division,  to  be  maintained 152 

fixtures,  as ..485,504 

land    includes 899 

line,  action  to  restore 485 

how  built ^ 485,486 

maintenance   by   agreement 485 

by  stotute 486 

over  line  for  long  time 486 

Fertilizers: 

manufacture   public   nuisance 971 
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attorney  in  fact,  delegation  of  powen  to 110 

ndnoiary  pnrohases: 

agents    489,480 

attorneys    490 

corporation  directors  or  officers  and  wives 491,492 

executors   and   administrators 492-494 

guardians    494-497 

how    cured 488,489,492,493,496 

husband  purchasing  gore  in  front  of  wife's  land .  488 

mortgagee  in  possession 488 

owner,  purchase  from  by  person  in  fiduciary  relation 488 

prohibited,  when  for  own  benefit 487 

Statute    of    Limitations 488,489 

tenant  may  purchase  at  execution  sale  against  landlord 488 

third  party,  through j . .       497 

trustees    487-489,491,497.498 

voidable  only  at  election  of  beneficiaries 488 

wife,    through.. lit 499 

Field  book  entries: 

admissibility  in  evidence 1052 

Fieri  facias. 

(See  Sheriff.) 

Filing. 

(See  Execution  sale;  Public  officers.) 

Filipinos: 

neither   citizens    nor   aliens 79 

Final  judgment. 

(iSfee  Foreclosure;  Judgment.) 

Finder's  title. 

{See  Personal  property.) 

Fines. 

.  {See  Real  estate.) 

abolished    184 

proceedings    described. 185 

Fire. 

{See  Lease.) 

auction  sale,  after  and  before  closing 502 

contract  and  closing,  between 501 

easement  destroyed,  revival  on  reconstruction 414 

insurance   502, 503 

insurance  clause  in  mortgage 760 

judicial  sale,  after  and  before  closing 502 

lease,    effect    upon 663 

lease  with  option  to  purchase 501 

mortgage  fire   loss 502 

rent    unearned 502 
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Fixe  iiuniraiiee:  Pace. 

clause  in  contract  of  sale 227 

Kxtnrei. 

(See  Trees.) 

contract  of  sale,  removal  after  and  before  closing 604 

fences    485,604 

household    608,604 

time  within  which  tenant  to  remoTe 068 

Flatluraie: 

restrictive  covenants  as  to d63-966 

Foliomg. 

(See  Judgment) 
Forcible  entry. 

{See  Ejectment.) 
ejectment,  when  proper  remedy 420 

Foreolosure. 

{See  Mechanics'  liens;  State;  Tax  sales;  Tender.) 

action,   when   begun 600 

administrators,    purchase    by 404 

right  to  purchase  at  sale 46 

advertisement,    by I ^ . . .  689-644 

appeal,  effect  on  title  of  purchaser s 600 

appeal    from    interiocutory    Judgment 40 

assignee  for  creditors  joined  individually  only 98 

assignee  in  bankruptcy,  action  by 118 

bankruptcy  cut  off  by 122»128 

bond  and  mortgage  in  possession  of  defendant 607 

bond,  necessity  for  production 611 

charitable  uses,  prior  mortgage  to  cut  off  trust 168 

church  by,  conveyance  on  foreclosure 177 

condemnation,  effect * 611, 612 

condition  subsequent,  mortgage  to  secure  performance 610 

contract  of  purchase  on  sale 610 

corporation,  proceeding  for  voluntary  dissolution,  foreclosure  cannot  be  re- 

8traine<f 607 

county    court,    jurisdiction 269-271 

death  of  parties 612 

death    of   plaintiff 276,276 

default,    technical,    effect 608 

defects  612,613 

defenses  618-616 

deficiency  judgment 616, 617, 620 

against    devisee 343 

docketing   629 

deposit  money  embezzled  by  referee,  loss 983 

dower  right 391,517,5:!.S 

dummies    518 
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eflPect    506 

emblements,    disposition 606 

escheat,  state's  title  cut  off 437 

estate  vested   in   purchaser 507 

execution  sale  on  judgment,  rights  of  purchaser 508 

executors,  land  bought  in  by 494 

final  judgment 518, 510 

foreign   executor,   by , 471 

good  title,  purchaser  can  insist  on '  506 

grantee's    name    in    blank 308 

guardian  ad  litem,  appointment 1.564,566 

failure  to  answer  or  appear 519 

guardian,  foreclosure,  power  to  sell  after  taking  title 519 

incompetent,  committee  need  not  be  joined,  when 585 

incompetency  of  former  owner  as  defense 590 

infants,   service 600, 602 

insurance,    preventing 510 

interest,  relief  from  default  In  payment. . . . . .-. .-. 510 

judgment  granted  by  judge  at  chambers 657 

judicial  sale  by  referee  instead  of  sheriff 654 

land  extending  into  another  state ^....^...w..... : 508 

lien  interest  cut  off 506 

lis  pendens  as  cloud  on  title 699 

effect 700,701 

filing    705 

requirements 697 

loan  commissioners*  mortgages 520, 521, 789,  790 

lost   records , 522 

mortgage,  cut  off  by,  equitable  revival 767,  768 

mortgage   of    lease 520 

mortgagee   in    possession ' 522 

name,   defect   in   summons , 794 

.  notice  of  sale 522,523,529,530,540-548 

parties  523-528 

partition,  pending 507 

payment    into    court 509 

pleading    528,  529,  532 

practice 529-532 

proofs 533,531 

purchase  defeasible  until   acceptance 508 

purchase  money  mortgage,  purchaser  to  derive  title  from  mortgagor 7S0 

purchaser  dead  since  sale,   validity  of  referee's  deed 275 

receiver    * 534-536 

receiver  of  bank  not  mentioned..... 115 

redemption    536 

presumption   ^6 

referee,  appointment  to  compute  amount  due 509 

referee's  deed,  description  erroneous 510 
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not   recorded,  effect  on  title 934 

to  trustee  who  has  died  since  sale 032 

validity 4 607 

referee's    fees 934, 935 

release   of   judgment 507 

renewed   lease 509 

revivor  of  mortgage,  after 785 

sale    536,537 

in  inverse  order  of  alienation 519, 520 

Sunday,  not  prohibited  on 571 

terms    552,  553 

second   mortgages 537-530 

joining    owner. 500 

liens   cut   off 510 

service   out    of   state '. 508 

state,   title  cut   off' 510,997 

statutes 544-548 

statutory 539-544 

strict   foreclosure 548,  549 

summons,  senice  by  publication 805 

superior   interests 549,  550 

tax  title,  owner  not  proper  party 1078 

taxes,  person  paying,   reimbursement 500 

duty  of  referee  to  pay 930,937 

tenancy  by  the  entirety,  effect  on \ 1120 

tenant  not  joined 005 

tenant,  effect  on 550-552 

tender   1127,1128 

effect    509 

title,  equitable  as  well  as  legal  passes 507 

'  title  passes  notwithstanding  irregularities  on  part  of  referee. 934 

trust  mortgage,  bondholder  may  foreclose 507 

unborns  when  not  cut  off 1194 

unknown  heirs,  ^-hen  not  cut  off 510 

United  States  courts,  jurisdiction 505 

usury,  who  may  set  up  defense » 1200 

writ  of  assistance  superseded 509 

Foreign. 

{See  Bank.) 
divorces    375,370,378-380 

Foreign  Corporations. 

{See  Corporations.) 
service  of  sunmrons  upon  by  publication 808 

Foreign  lang^iage. 

{See  Evidence;  Translations.) 

Foreign  laws. 

{See  Bankruptcy.) 
proof,  how  pleaded 449, 450 
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{See  Evidence.) 

Foreign  will  of  personalty. 

(See  Statutes,  sobtitle  Conflict  of  laws*) 
Foreman. 

(See  Publication,  subtitle  Legal  notices.) 

Forfeit. 

(See  Construction;  Contract;  OouTict) 

construction  of  word 21S 

Fo]^;ed  deed. 

(See  Deed.) 

Foi^^ery: 

procuring  signature  of  one  not  intending  to  sign 651 

Recording  Acts  not  applicable  to  forged  instrnmoitB 5&# 

scrivener's  rule  to  avoid  loss  on  forged  satisfaction  piece 55i 

Forms: 

index   1289-1291 

text    1287-1890 

Forthwith. 

(See  Publication,  subtitle  Summons,  serrice  by.) 
Fortifleations: 

acquisition  of  land  by  United  States 119(1 

Foster  parent: 

inheritance  by  or  through 50-52 

Fractions:  ^^ 

cent,  of  a 554 

day,  of  a,  when  courts  will  consider 554 

France. 

(See  Acknowledgments,  subtitle  Consular  officers;    Adverse  possession.) 
treaty    provisions 1182^ 

Franchise. 

(See  Corporations;   Taxes.) 
Frand. 

(See  Bankruptcy;   Contract.) 

bona  fide  purchaser,  title  not  affected 555,557 

boundary  line  agreements  not  within 147 

chancery  court  will  relieve  against 555 

consideration,  want  of  not  conclusive  evidence  of  fraud 556: 

contract  of  sale,  application 282,23St 

conveyance  in  fraud  of  creditors 319, 820,550, 557 

sale  on  execution \ 400^ 

defined   : ,. 556^ 

dower,  wife  cannot  be  deprived  of  through  fraudulent  conveyance 885 

effect    555 

husband,  conveyance  to  wife 566,557 

judgment,  when  stranger  can  impeach  for  fraud 555 

specific  performance  of  contract  of  sale 245^ 
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Statutes  of  Frauds 067-66^ 

auctioneer's   entries  sufficient 112 

judicial  sale  not  within 652 

restrictive  covenants  by  parol  void. 972 

Fraud  of  oreditoii: 

assignee  in  bankruptcy,  action  by 118,119 

Freeholder. 

{See  Tenancy  by  the  entirety.) 

Friends. 

(See  Quakers  or  Friends.) 

Fronting. 

(8ee  Restrictive  covenants,  subtitle  Setback.) 

Fatnre  estates. 

(See  Real  estate;   Remainders;    Suspension  of  alienation.) 

Further  assnranoe. 

(See  Deed,  subtitle  Ck>venant8.) 
Gable. 

(See  Restrictive  covenants,  subtitle  Projections.) 
Gambling. 

(See  Lottery:   Real  estate.) 
Oarage. 

(See  Waste.) 

public  nuisance,  is  not 971 

restrictive  covenants,  as  violating. 952,96-^ 

underground,  not  violative  of  setback  restriction 977 

Gas  flxtnres. 

(See  Fixtures.) 

Gender: 

includes    what 218 

General  assignment 

(See  Assignment  for  creditors.) 
German  activities: 

membership  corporations  formed  for,  charters  perfected 261 

German  Empire. 

(See  Acknowledgments;    Various  German  states.) 
treaty    provisions 1155 

Girls: 

word  women  includes 219 

Golf  course: 

improved   lands 581 

Gore. 

(See  Survey.) 
Grade: 

land  value  lessened  by  changes 12055 

Grandchild. 

(See  Children ;  Issue.) 

114 
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Page. 
Oranite. 

(See  Mines  and  minerals.) 

Orant. 

(See  Alienage,  subtitle  Inheritance  through  alien;    Real  estate;    Water.) 
words  of  ambiguous 214 

Orantor. 

(See  Recitals.) 
Orass. 

(See  Adverse  possession ;    Real  estate.) 

land   includes 899 

persona]   property,   when 900 

Great  Britain  and  Ireland. 

(See  Acknowledgments,  subtitle  Consular  ofiScers.) 

Oreat  Britain: 

treaty    provisions 1151, 1153, 1154 

Growing  crops. 

land   includes 899 

Guardian: 

ad    litem 561-565 

bond 141 

decedent's  debts,  proceeding  to  sell  real  estate  to  pay 291 

dying  after  contract  affirmed 60:i 

foreclosure,  failure  to  answer  or  appear 519 

infants,  sale  of  real  estate 611,612 

lien    of   judgment 64«'J 

partition   action 816,  818,  824 

admissions  on  behalf  of  infants 561 

attorney  in  fact,  delegation  of  powers  to 110 

bond,  sale  of  infant's  real  estate 606,  607 

'  fiduciary  purchases ; 494-497 

foreclosure,  power  to  sell  after  taking  title 519 

General  Rules  of  Practice  provisions 567 

guardian  ad  litem,  county  court,  jurisdiction  to  appoint  in  partition  action.       270 

infants,  sale  of  real  estate,  contract 607 

lease  given  by,  termination 669 

mortgages,  powers  over 565 

mother,  appointment  to  exclusion 561 

nonresident  -defendants 563, 564 

probate,  failure  to  appoint 1275 

real  estate,  purchase  with  ward's  funds 560 

purchasing  with  guardianship  funds 596,597 

sale  to  pay  decedent's  debts,  failure  to  appoint 288 

service  upon,  failure 602 

socage,  in,  who  entitled ;    authority 56J 

special,  form  of  acknowledgment 32 

statutory  provisions .565-567 

submissions,  cannot  agre^  to  make 561 

trust  company  guardian,  bond 560 
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Page. 
Guatemala: 

treaty    provisions • 1154 

Gutten: 

encroachment  by 420 

HabendnsL 

(See  Deed.) 

Half-blood. 

(See  Descent.) 

Hamburg: 

treaty  provisions «. 1154 

Handwriting. 
(See  Witness.) 

Hanseatic  republics: 

treaty  provisions 1154 

Hawaiians : 

made  citizens 70 

Health. 

(See  Board  of  Health.)  ^ 

Hearsay. 

(See  Pedigree.) 

Heat: 

implied  covenant  for  landlord  to  furnish 662 

Heaters. 

(See  Fixtures.) 
Heirs. 

(See  Descent;    Issue;    Next  of  kin;    Shelly's  cas^;   Treaty.) 

at  law,  how  determined  on  intestacy , 328 

contracts  between  prospective,   enforcible 222 

contract  of  sale,  rights  and  duties  on  death  of  party 228,229 

defined  in  proceeding  to  sell  real  estate  to  pay  decedent's  debts,^ 290 

devise  to  heirs  at  law 343 

devise,  use  of  word  in 369,370 

ejectment  action ;  descent  to  be  shown 420 

grant  of  expectant  estate 569,  570 

legal  representatives,  as 678 

liability  for  decedent's  debts. . .  .*. , 282 

lien  of  judgment  on  interest  under  will 641 

limitation,   word  of 1262 

means  all  heirs 568 

mortgage,   liability 748 

next  of  kin  distinguished 801 

pedigree,  when  to  be  set  out  in  pleading 508 

possibility  of  other,  marketability  of  title 717 

presumption    435,  437 

recital  in  conveyance  not  conclusive 569 
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Heirs — Continued.  Page. 

right  heirs,  defined 66!) 

Shelly's  case,  use  of  word 988, 089 

title  unmarketable  when  nothing  to  show  all  heirs  have  granted 568 

Transfer  Tax  Law  definitions 1090 

unknown,  publication  service 717 

when  not  cut  off  in  foreclosure 510 

word  of  limitation,  not  of  purchase , 570 

Heirship,  Probate  of. 

(See  Descent.) 

probate   332 

recital  in  ancient  instrument  presumptiye  evidence 91S 

Heirs  of  body. 

(See  Shelly's  case.) 

Hennery: 

restrictions  covenants,  as  violating 96S 

Hereditaments. 

(See  Adverse  possession.) 

Hesse: 

treaty    provisions 1151, 1154 

Highway. 

(£fec  Adverse  possession ;   Easements;   Encroachment;   Road;    Streets.) 

abandonment  by  non-user 1022 

bridges    1023 

conve3rance  including  half 3i:$ 

creation    1019 

cul  de  sac 1021 

dedication    1007,1019.1029 

description  bounded  by 241 

drains  and  ditdies 1021,1022 

easement  only  created  on  conveyance  to  town 399 

encroachments    on 427-430 

federal  aid  in  improvement 1023 

light,  air  and  access  easements. 408,409 

lighting    1023 

location   1023,1021 

non-oser 399, 400 

opening   1019 

patent  from  state,  title  carried 1025 

public,  how  established 1010 

purchase  of  land  for 1022 

soldiers*  monument  authorized  use 744 

statutes 1022,1023 

telephone  poles  as  additional  servitude 1112 

title  in,   easements 1018, 1019 

title  to  land  in 1026,1027 

trees   1158,1159 

ownership    102:^ 
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widening   1022 

width 1028,1024 

Histoiy. 

(See  Evidence.) 
Holidays: 

Ck>lambu8  day  added 239 

corporate  stoclcholder's  meeting  may  be  held  on 572 

judicial  sale  on  election  day  not  void 570 

Saturday,  judicial  proceedings  and  seirice  on 571,572 

service  of  summons  on  is  good 570 

Sunday,  contract  of  sale  signed  on,  not  void 571. 

delivery  of  deed   on,  sufficient 571 

foreclosure  sale  on  not  prohibited 571 

is  only  day  on  which  judicial  proceedings  are  prohibited 571 

reckoned  as  one  day  in  computation  of  statute  time 571 

Home  Sule  Bill. 

(iSfee  Municipalities.) 

Homestead : 

exemption  from  execution 455 

Honduras: 

treaty    provisions 1154 

Hospital: 

devise    to 358 

nuisance,    as 071 

restrictive  covenants,  as  violating 958 

Hotel. 

(See  Construction.) 

defined    216 

lease,  contract  with  proprietor  is  not 668 

Honse. 

(See  Buildings;  Restrictive  covenants.) 

contract  of  sale,  meaning  in 572 

conveyance  through  center,  no  easement  for  malntenanoe 572 

devise  of  includes  what 855 

double  house,  when  one  house ^ 578 

when  practically  two  houses 573 

restrictive  covenants  as  to ...953-956 

stories  may  be  sold  separately 572 

Hungary. 

(See  Acknowledgments.) 
Husband. 

(See  Descent.) 
Husband  and  wife. 

(See  Adverse  possession;    Divorce;    Dower;    Fiduciary  purchases;    Next  of 
kin ;   Tenancy  by  the  entirety ;   Tenancy  in  common ;  Tenancy,  joint.) 
adverse  possession  against  married  woman 574 
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contract  of  sale,  wife  should  join 577 

contracts  between,  enforcement 575 

conveyance  direct   between 577, 578 

husband,  acknowledgment  by,  sufficiency 85 

conveyance  to  wife,  when  fraudulent 556,557 

paying  for  property  and  taking  title  in  wife's  name 575 

marriage    578, 579 

devise  on   condition  of  remarriage 349,351 

devise  to  prevent  valid 355 

Married  Woman's  Act,  effect 574-579 

married  woman's  personal  property  passing  to  husband 834 

mortgage  executed  by  them  as  tenants  in  common 747 

extension,  wife  need  not  join 772 

wife  need  not  join  in  agreement  apportioning 748 

next  of  kin,  are  not 801 

partition  578, 810 

husband  not  proper  party .- 819 

tenants  in  common  may  make  without  wives 810 

personal  property,  transfer  to  wife  from  husband 575 

power  of  attorney  by  married  woman 575, 576 

relatives,  are  not 575 

subpoena,  service  in  court  of  chancery 43 

wife  at  common  law 576 

debts,  husband  not  obliged  to  pay 575 

deed,  husband  not  necessary  party 574 

meaning  of  word  in  devise 951,352 

mortgaging  separate  property  as  security  for  husband's  debt 774 

owning  mortgage  joining  in  deed -. 575 

Hyphen: 

in  schedule  of  repeals  of  Consolidated  Laws 219 

Ice. 

{See  Water.) 
Idem  iMHians. 

(iSfeeName;   Publication.) 

Identity. 

(fifce  Affidavite ;   Name.) 
Idiot. 

(See  Incompetent.) 
^orance. 

(See  Construction.) 

Ignorance  of  law: 

defined    216 

Illegitimates. 

(See  Children.) 

Imbecile. 

(See  Incompetent.) 
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board  of  healtb,  power  to  direct 137 

"improved"  under  Insarance  Law 581 

infants  real  estate,  placed  by  stranger 604 

lunatics  land  built  upon  by  co-tenant 583 

payment  for  by  estate  and  life  tenant 580 

person  in  possession  under  defective  title,  when  allowance  made 580 

purchaser  uncertain  about  title. . .  581 

tenant  in  common,  allowance  to » 580 

Income: 

gift  of  income  when  gift  of  property : 581 

trust  income  not  to  be  devoted  to  paying  mortgage 581 

Incompetent: 

accounting,  when  bound  by 582 

actions  by  and  against 583-585 

Bankruptcy   Act,   application 120 

citation,    service 1046, 1050 

claims,  action  to  bar,  against 185 

committee,    appointment .585, 586,592 

confinement  in  state  hospital  not  judicial  determination 582 

contracts 583,501 

conveyance  by  order  of  court 587, 588, 501 

county  court,  jurisdiction 271 

deeds  of 588-580 

drunkard,  incompetent  only  by  proof  at  time  of  act 590 

will  of 590 

incompetency,    presumption * 583 

insanity  presumption  of  continuance 582 

suicide  does  not  imply 582 

investment  of  moneys  in  real  estate 583 

land  built  upon  by  co-tenant,  payment  for  improvements 583 

mortgage  of 589, 590 

mortgage  taken  in  good  faith  from  grantee  of * 747 

record  in  insanity  proceeding  as  notice  of  fact 582 

service    upon 583, 584 

statutory   provisions 590, 591 

wills    of 588 

Incorporeal  hereditaments. 

{See  Adverse  possession.) 

Incnmbrance: 

contract  of  sale  is  not «.... 242 

covenant   against 316 

defined 592 

deposit   to  cover 192 

discharge  on  closing  title 190 

easements   as 408 

inchoate   dower   is 391 
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lien 592 

life  tenant,  by 693 

party   wall,  as 412, 413 

purchase  of  land  subject  to,  general  rule 593 

railroad  partition  fence,  agreement  to  maintain.. 480 

restrictiye  covenants  run  with  land 502,593 

restrictions  by  police  power  are  not  incumbrances 973 

"^      setback,    as ^ 974 

tax  sale  is 1103,1104 

Inonmbiancer.^ 

(See  Recording.) 
Indcfftnite: 

description,   effect 593 

objections  to  title 594 

parties   594 

Indians: 

claims,  action  to  bar,  cannot  maintain 1^ 

conveyances   594 

debarred  from  naturalisation 79 

patent  right  to  extinguish  tribe 500 

possession  by  no  bar  to  government  grant 595 

possession   not  adverse ^ 596 

Indices. 

{See  Recording.) 

Indorsement. 

(See  Recording.) 

Infants. 

(fifee  Limitations ;   Will.) 

appearance    by 42 

Bankruptcy  Act,  application 120 

citation,  service  upon 1048-1051 

claims,  action  to  bar,  against 185 

contract,  may  contract  to  discharge  legal  obligation 596 

devisee,  cash  settlement  in  lieu  of  interest 596 

disaffirmance    by 598, 599 

estoppel    506 

foreclosure,  defense  of  infancy  not  triable  by  county  court 516 

lis  pendens  when  not  binding TOO 

holding  corporation,   conveyance   to .' 252 

judgment  by  default  against 631 

partition   action 816-818, 824-826 

may    bring 813,814,824,825 

simple    form 810 

real  estate,  county  court  can  order  sale 597 

guardian  purchasing  with  guardianship  funds 596,597 

proceeds   of  sale 597 

sale  contrary  to  provisions  of  devise 597 
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statute  prohibiting  sale  against  terms  of  will 598 

satisfaction    piece,    disaffirmance 767 

service  on '. 600-602 

Statute  of  Limitations,  infancy  disability 691,604 

substituted  service  on 1041 

summons,  service  upon  by  publication 870 

witness  to  will,  as 128& 

Infants,  sale  of  real  estate: 

act  of  legislature,  by 606 

bond  ; 606,607 

contract    607 

special  guardian  dying  after  contract  affirmed 60S 

county  court,  jurisdiction 270, 271 

court  in  district  where  property  situate 694 

curtesy,  conveyance  to  infant 604 

defects 607-600 

exchanged,  cannot  be 694^ 

first   act   authorizing 696, 612 

General  Rules  of  Practice  provisions 616, 617 

improvements  placed  by  stranger. 694 

inchoate  dower  nuiy  be  mortgaged 605 

mortgage  binding  contingent  interests 60ii 

mortgage  to  pay  debt«  for  which  infant  not  liable 604 

nominal  title,  infant  having 604 

partition  cannot  cure  defective  service 60*^ 

partition  not  affected  by  prohibition  against  sale  contrary  to  instruments 

giving   title 812 

payment,  no  transfer  without 605 

petition 609-611 

proceeds,   wrongful   distribution 603 

purchaser  failing  to  complete 004 

reference 611 

remainder  in  fee  vested  in  interest 605 

selling  officer  cannot  vary  from  decree 605 

special  guardian 611, 612 

statutory  proceeding 603 

statutory   provisions , 612-617 

statutory  requirements,  resume 606 

surrogate's  practice  act,  under  new 605 

Inheritance. 

(See  Adoption;  Affidavits;  Alienage^  Descent;  Devise;  Beal  estate.) 

Inheritance  taxes. 

(See  Taxes.) 

Initial  letters. 

(See  name.) 

Injunction: 

duty  of  court  to  issue 61S 


Digitized  by 


Google 


1818    INDEX— Vol.  1,  Pages  1-852 ;  Vol.  2,  Pages  853-1748. 

9 

Injunction — Continued.  Pa^. 

must   be   obeyed OlS 

restrictive  covenants,   to  enforce 963 

setback   restriction,   violation 975 

Injnry  to  property. 

{See  Real  estate.) 

Innkeeper: 

boarding  house  keeper,  distinguished 951 

Insane. 

(See  Incompetent.) 

Insane  persons: 

Bankruptcy  Act,  application 120 

Insanity. 

(See  Attorney  in  fact,  subtitle  Power,  revocation;   Limitation.) 

Insolvency. 

(See  Assignment  for  creditors;    Bankruptcy.) 
Insolvent's  discharge. 

(See  Assignment  for  creditors.) 

Inspection. 

{See  Title  examination.) 

Instant: 

construction   217 

Instanter. 

(See  Construction.) 
defined    217 

Instrument: 

names  in  blank 307, 308 

Insurance. 

(;8iee  Foreclosure;    Title  insurance.) 

clauses  in  contract  of  sale 227 

fire   502,503 

Insurance  agent: 

word  business  includes  aa  to  restrictive  covenants 951 

Insurance  company: 

assignment  for  creditors,  may  make 101 

Interest. 

(See  After  acquired  interest;    Usury.) 

compound,  not  usurious 619 

when    allowed 619 

legal    rate 619 

not  provided  for  by  contract 619 

rule  to  figure 619 

Interlineations. 

(See  Deed.) 

Internal  reyenue. 

(See  Taxes.) 
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{See  Descent.) 

heirs  at  law  and  next  of  kin,  how  dctennined 328 

presumed   328 

Intoxicating  liqnon: 

covenants  against  use  of  premises  for  sale 956 

illicit  still,   penalty 1076 

tares    1076 

Issue: 

all  descendants,  when  it  includes 622, 623 

children,  when  it  means 623,624 

"issue  o£  the  bod/*  carries  fee  simple  to  lineal  descendants 621,622 

limitations    over. 621 

woman  beyond  child-bearing  age 621 

Italy: 

treaty    provisions 1154 

Japanese: 

cannot  become  naturalized 79 

Jew; 

service  on  Saturday 671 

Joinder. 

(See  State.) 

Joint-stock  association: 

word  person  includes 219 

Joint-stock  company: 

attributes    625 

nature    625 

powers  625,626 

statutory   provisions 625, 626 

Joint  tenancy, 

{See  Tenancy,  joint.) 

Jndge: 

disqualified  as  referee 9.32 

personally    interested 658 

word   includes  whom 21S 

Judgment. 

{See  Execution  sale,  subtitle  Money  judgment;   Judicial  sale;    Jurisdiction.) 

action  to  bar  claims,  form 181 

bar  to  similar  action,  when 627 

courts,  power  to  control  their  own 631 

decedent's  debts,  sale  of  real  estate  to  pay,  suspended  by 287 

decision    631,632 

default,  taken  by  in  equity  action 631 

deficiency,   foreclosure 516, 517, 529 

sale  of  decedent's  real  estate  to  pay 287 

discharge  in   insolvency  proceedings 100 
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Judgment — Continued.  FtLge, 

dismissal  of  complaint  for  want  of  prosecution,  includes 627 

dismissing  complaint,  effect  on  new  action 690 

entered  within  six  weeks  of  service  by  publication  irregular.^ 866 

entry,   meaning 681 

nunc  pro  tunc 630 

erroneous,  effect  in  action  and  special  proceeding 629 

estoppel  by 444 

.     filing  by  public  officers 855 

final    628 

folioing ;  failure 630 

foreign  state,  when  binding 630 

fraud,  when  stranger  can  impeach  for 555 

interlocutory   628 

issue,  must  conform  to , 627 

judgment    roll 632,633 

jurisdiction,  record  should  show  on  its  face 620 

collateral    attack 620 

presumed    62S 

labelled   order 630 

legislature  cannot  vacate 627 

lost   judgment    roll 708 

merged  corporations,  docketed  against  one 730 

nonresident,   against,   on  substituted   service 631 

partition,   interlocutory 812 

partner,    against   surviving 829 

"party  to  action  may  purchase,"  use  of  words 628 

persons  not  parties,  not  binding  on 627 

power  of  sale  in  will,  sustaining 620 

purchaser  not  bound  to  look  beyond  decree 628 

recita Is   In 912 

reversal   on  appeal,   effect 628 

satisfaction,    form 1372 

special   term  or  chambers,  at 631 

title,   determining   effect 628 

unsigned     630 

Judgments  canceled. 

(See  Bankruptcy.) 

Judgment  crediton. 

(See  Bankruptcy.) 

Judgments,  money. 

(iSfee  Execution  sale.) 

alimony,    for 636 

assignments    636, 637 

bankruptcy,    effect ; 124-126 

contracts,  when  treated  as 63f> 

costs,    for 635,636 

deposit   to   cover 685 

docketing    634, 635, 637, 63H 
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executors  or  adminiftrators,  against 687,644 

executory  agreement  to  accept  less  than  due 085 

foreign   states 635 

justices*    courts 687, 688 

lien    688-644 

after  ten  years 644 

suspension    on   appeal 647, 648 

mechanics'  lien,  distingmshed 721 

municipal  courts 687, 638 

name  of  judgment  debtor 645 

party  named  in  summons,  but  not  served 634 

releases  686 

satisfaction    645-647 

surrogate's  court,  lien 636 

title  insurance,  not  insurable  risk  in 1143 

United   States  courts,   lien 648 

Judicial: 

discretion    649 

districts   of   New   York  state 649 

notice   649 

Judicial  dictum: 

distinguished    from    obiter    dictum 217 

Judicial  notice. 

{See  Statutes.) 

Judicial  proceedings: 

prohibited  only  on  Sunday 571 

Judicial  sale. 

(8ee  Adverse  possession;  Fiduciary  purchases;  Referee.) 

auctioneer's  statements 660 

champerty  doctrine  does  not  apply  to 166 

champerty   not  applicable 650 

confirmation   651 

contract  of  purchase 652 

contract,  specific  performance 650 

deed  invalid  through  reversal  of  decree 651 

election  day,  on,  not  void 570 

estoppels  444 

fire  after  and  before  closing 502 

irregularities  in  judgment,   effect 659 

purchaser    in    good    faith 651 

purchaser's    title 652,  Q5S 

rents,  right  of  purchaser  to 668 

re-sale,  rights  of  purchaser  defaulting  on  first  sale 651 

restrictive    covenants    are    incumbrances 967 

^le  for  amount  in  excess  of  debt 650 

sale  to  one  and  conveyance  to  another 650 

selling  officer 654 
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Statute  of  Frauds,  not  within 652 

taxes  and  assessments,  payment 651 

taxes  and  tax  sales,  subject  to,  terms  unreasonable 1104 

Junior. 

(See  Name.) 

Jurisdiction. 

(See  Judgment.) 

citizens  of  this  state  by  other  states 657 

defects,  cure  nunc  pro  tunc 657 

foreclosure  judgment  granted  at  chambers 657 

irregularities    658,  659 

judge    personally    intereste<i 658 

lack,   eflfect 655 

mechanic's  lien,  marine  or  city  court  of  New  York 657 

once  invoked 655 

Porto  Rico,  exempt  from  jurisdiction  of  courts  of  New  York 658 

presumption    656 

subject-matter,  over,  meaning 655 

United  States  supreme  court  decisions,  when  binding 658 

will  or  contract,  cannot  be  ousted  by 658 

Justice  of  the  peace : 

acknowledgments  before,  statutory  provisions,  validating  acts 22 

execution  issued  after  expiration  of  term  of  office 467 

judgments 637,  6.38 

Knowledge. 

{See  Bankruptcy;  Corporations.) 

Kongo  Free  State : 

treaty    provisions 115-t 

Lake. 

(Sec  Water.) 

boundaries  where  description  runs  to 153 

Lands. 

(See  Public  lands;  Real  estate.) 

Land  association. 

iSc€  Real  estate.) 
unincorporated,  deed  to  tnisteos 900 

Land  under  water. 

(See  Adverse   possession.) 

Landlord. 

(See  Lease.) 

Landmark. 

(Sec  Real  estate.) 
wilfull  or  malicious   removal 900 

Lane. 

{See    Street.) 
boundaries,    marking 150 
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Lane — Continued.  Pago. 

easements 1027 

'       title 1027 

Lateral  support. 

{See  Real  estate.) 

right  to 900 

Law. 

(See  Ignorance  of  law;  Mistake  of  law.) 

Law  of  place. 

{See  Adoption.) 

Lease. 

(;S>ee  Adverse  possession ;    Tax  sales;   Taxes.) 

agricultural    lands 604 

assignment,   covenant   prohibiting 604 

without  seal  good 9S5 

attornment    (yihi 

boarding  house  keeper,  contract  with  is  not  lease 663 

character  as  chattel  real 662 

condition   in 202 

constructive   notice 663 

contract  of  sale,  effect  on .' 226 

corporation,  county  court  may  authorize  lease  of  real  estate 260 

cut  off  by  action,  when 655,  666 

destruction   of  building 663 

dispossession  666 

dower  does  not  attach  to  lease  for  a  thousand  years 384 

ejectment  in  summary  proceedings  by  purchaser  at  partition  sale..i 666 

emblements,  right  to  gather 664 

extension   and   renewal   distinguished 667 

fire,    effect 663 

fixtures,  time  within  which  to  remove 6G.3 

foreclosure,    effect    on 550-552 

future  day,  to  commence  at 662 

heat,  implied  covenant  to  furnish 662 

heirship,  recital  in  ancient  instrument 913 

hotel  keeper,  contract  with  is  not  lease 663 

leasehold  sold  under  execution  cannot  be  redeemed 662 

license    distinguished 6S2 

lien    of    judgment , 643 

merger    in    fee 737 

mortgage  on,   foreclosure 520 

option  to  purchase,  effect  of  fire 501 

personalty,    is 663,  664 

possession  of  tenant  after  termination 661 

quiet  enjojrment,  covenant  will  be  read  into 663 

renewal 666,  667 

renewed,    foreclosure 509 

.     rent    , 667,  668 
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repairs,  landlord  not  liable QIS2 

Statute  of  Limitations,  running  against  owner 662' 

tenant  of  decedent  not  entitled  to  be  cited  on  probate 661 

termination    668,669 

for  one  year  from  May  lat 662 

three  years  or  less,  not  conveyance 662 

trustee  with  power  of  sale,  by 118S 

Xegacy: 

annuity    is 91 

charge  on  real  estate 672-677 

death    of   legatee 671, 672 

limitation  of  time  to  enforce 671 

power  of  sale,  effect  upon 677 

pre-existing  debts,  as  satisfaction 671 

proceeds  of  sale  of  specified  property 671 

Xegal  representatives: 

who    included 677,678 

Legal  tender. 

(See  Tender.) 

Lq^alizing  acts. 

(See  Publication.) 

adoptions   49 

assessment,  validating  unconstitutional 1066 

execution    sales 467 

incorporations 255 

loan  commissioners'  assignments  of  mortgages 791 

notaries  public 27, 29 

slaves*    marriages 994 

Legislature. 

(See  Statutes.) 

Legitimacy. 

(See  Slaves.) 
divorce  in  foreign  state,  invalid  in  New  York,  legitimacy  of  children  of  sec- 
ond marriage 679 

inheritance  by  illegitimate 678-680 

inheritance  from  illegitimate 680 

law  of  domicile 679 

next  of  kin,  illegitimate,  is  not 680 

presumption    678  . 

slaves    994 

Statute   of   Merton 679 

subsequent  marriage  of  parents 679, 680 

Lessee. 

(See  Adverse  possession.) 

Letter: 

anonymous,   sending  forbidden 681 

omission  to  answer,  not  admission  of  contents 681 

opening  letter  of  another  forbidden 681 
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Letter — Continued,  Page. 

ownership    681 

receipt  presumed 680 

letters  testamentary. 

{See  Executors.) 

levy. 

(See  Attachmeut.) 

lex  rei  sitae. 

{See  Real  estate.) 

liberty  bonds: 

investment  of  trust  funds 1175 

library: 

corporation,  exemption  from  transfer  tax 1085,1091 

license. 

{See  AdTertising.) 

assignable,   is  not t 681 

defined    681 

easement,    distinguisfaed 682 

lease,    distinguished 682 

nuisance,  judgment  for  maintaining,  license  created 682 

railroad   in  street,  consent   to  operate 682 

revocable   681, 682 

transferable,  is  not 681 

lien. 

{See  Foreclosure;   Mechanics'  Hens;   Taxes.) 

agreement,    by : 684 

alimony,   judgment  for 636 

assessment,    public    improvement 1008 

attorney's   105 

judgment,    for  costs   as   notice 686,636 

foreclosure    -  639 

auctioneers'  bonds 113 

bankrupt,  validity  of  liens  on  real  estate 119 

broker's  commission  is  not 155 

building  loan  contracts 684 

•claims,  action  to  bar 181 

cloud  on  title,  outlawed  by  Statute  of  Limitations 183 

collector's    bond 142 

condemnation    award 196 

conditional    sale 836 

contract  of  sale  is  not 242 

corporate  assets,   lien   creditors 252 

■corporation   taxes * 265 

decedents'    debts 281 

foreclosure  deficiency  judgment 516 

judgment  against  executors  and  administrators 687,644 

judgments,    money 638-644 

justices'    court    judgment 637,  638 

115 
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legacy,  limitation  of  time  to  enforce 67J 

Lien   Law  contract! 6Si 

mortgage,  only  for  amount  advanced 751 

municipal   court  judgment 637,638,644 

prior,  one  holdiUg  property  as  collateral  security  not  obligated  to  pay 741X 

railroad  route  map  and  notice 894 

receivers'    certifieates 904 

school   collector's   bonds   are   not 9SH 

surrogate's  court  judgment 636^ 

taxes,  become  when 1074 

franchise 1072-1074 

school    1079- 

transfer  and   inheritance 1082,1087 

viUage  1097 

tenants  by  the  entirety,  judgment  dodceted  against  eldier 1119- 

title  examination,  examining  attorney's  duty 104 

United   States   taxes 1091,1092 

vendee's  1204,1205- 

vendor's   1209-1211 

water   rente 1240^1241 

life  estate. 

{See  Remainders;   Suspension  of  alienation.) 

annuity  in  lieu  of  dower,  held  to  be 91 

conveyance  with  conditional  life  estate,  construction 312( 

deed  with  remainder  to  issue 687 

improvements,   payment   for. / 680. 

lien  of  judgment 641 

life  tenants  as  trustees  for  remaindermen..... 68T 

mortgage  given  by  life  tenant 761 

partition,  tenant  for  life  may  bring  action 814,826 

power  to  convert  and  mortgage *.....  68S 

undivided  share  of  tenant  in  common 688- 

Idfe  tenancy  proceeding: 

statutes   680,690 

tenant,   rights 689" 

Light. 

(See  Easements.) 

Lighthouses: 

property,    deeds 1196* 

Lighting: 

highways 1023' 

Limestone. 

(See  Mines  and  Minerals.) 

Liinitations. 

(See  Acknowledgments;   Adverse  possession;   Children;   Oonditlon;  Heirs; 
Shelly's  case.) 
absence   from   state 605* 
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Limitatioiu — Continued.  Pace, 
action  begun  within  sixty  days  of  limitation,  service  of  summons  by  pub- 
lication   8G8 

assessments  for  public  improvements IOCS 

bankruptcy    petition 692 

proceedings   123 

claims,  action  to  bar 181, 182 

contract    of   sale ;. ^ 233 

action   to  foreclose ,.,  6»3 

co-tenant,   payment  by   on  mortgage 693 

county  treasurers*  tax  sales  prior  to  1873 1102 

decedent*s  debts,  proceeding  to  sell  real  estate  to  pay 290,291 

deed,  action  to  reform 937 

disaffirmance  by  infant 598 

dower  886 

easements  against  tenants  in  common , 692 

ejectment    » 420 

when  land  sold  under  void  tax  sale 1105 

executor  or  administrator,  duty  to  set  up  statute 693 

fiduciary    purchases 488, 489 

first  day  included 692 

foreclosure    514 

franchise   taxes 1073 

infancy    disabiUty 691,694 

insanity  disabiUty 694 

lease.  Statute  running  against  owner 662 

legacy,  time  to  enforce 671 

letter  recognizing  debt 693 

mistake,  reformation  of  deed  on  ground  of 691 

neglect  to  enforce  right  for  long  time 690 

property  in  hand  of  courts,  Statute  suspended  during.., 690 

real  property,  action  to  recover,  infancy  disability 691 

remedy  but  not  debt  barred  by  Statute 693 

rule  for  determining  period 692 

running  of   Statute 691 

Soldiers'   and   Sailors'   Civil   BeUef  Act 694 

state  comptroller's  tax  sale 1110 

Ten  Year  Statute 694 

testamentary   trustee's   purchase   from   himself 692 

trustee  in  bankruptcy,  action  by 692 

trusts,   application   to 690, 691 

waiver  of  Statute *..  698 

war.  Statute  suspended  during  between  citizens  of  belligerent  powers 695 

line. 

(See  Description;  Fence.) 

liquors. 

{See  Intoxicating  liquors.) 

Ids  pendens: 

cancelation    698,699 
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cloud   on   title 699,700 

complaint,   filing 702 

requirements    696 

decedent*8  debts,  sale  of  real  estate  to  pay 286 

early    history 696 

eifect    700.701 

filing,    failure,    eifect 702,703 

right    703,704 

notice  697 

notice,    as 704 

statutory    provisions 705 

sufficiency    697 

when  it  takes  effect 701,  702 

Livery  stable: 

not  nuisance  per  se 971 

restrictive  covenants,  as  to 966 

Loan: 

corporation,  to  officers,  directors  and  stockholders : 706,707 

loan   brokerage 706 

searching    title,    expense 706 

Loan  commissianers'  mor1|^age. 

{Bee  Foreclosure;   Mortgage.) 

Local  history. 

(See  Evidence.) 
competency   as   evidence 449 

Local  usage. 

(Bee  Contract.) 
contract,    to   vary 223 

Location  of  streets. 

(fifee  Streets.) 

Lodging. 

{Bee  Lease.) 

Lodging  honse: 

not  a  hotel 216 

Long  Island. 

,    {Bee  Water.) 

Lost. 

{Bee  Judgment;  Personal  property.) 

Lost  chattels. 

(fifee  Finder's  title.) 

Lost  records : 

entry  of  judgment  presumptive  evidence  of  filing 708 

judgment    roll    in    partition 708 

presumption  of  nonexistence  of  document  not  found  in  official  custody \       70S 

statutes    708,  700 

supplied,    may    be 708 
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lots.  Page. 

(See  Adverse  possession;  Map.) 

Lottery. 

(See  Real  estate.) 

grants  pursuant  to  void ; 901 

property  offered  forfeited  to  state 900 

Lubeok: 

treaty   provisions 1154 

Lunacy: 

defined   , 218 

Lunatic. 

(See  Incompetent.) 

defined    218 

service  of  summons  upon 1036 

Lunacy  proceeding. 

(See  Recitals.) 

Lunatic  asylnm: 

not  nuisance   per  se 971 

Lnnebnrg: 

treaty  provisions 1153 

Magnetic  variation: 

court  bound  to  notice  judicially 1062 

Hail. 

(See  Summons,  subtitle  service.) 

Mailing. 

(See' Publication ;    Surrogate's  court,  subtitle  Citation  and  service  thereof.) 

Malay: 

debarred  from  naturalisation 79 

Map. 

(See   Streets.) 

description   referring   to 711,  712 

lot  sold  on  general  plan  of  restrictions  and  map  of  tract 700 

lot  subdivision  filed,  abandonment 710 

monumented,  should  be 710 

monuments  necessary  on  subdivision  map 744 

not  on  file 712 

old  map,  as  evidence 711 

removal  from  register's  office  prohibited 710 

requirements  as  to  filing,  printing, 'paper,  etc 710 

streets    713, 714 

Marketability. 

(See  Adverse  possession;    Fiduciary  purchases;    Partition.) 

all  heirs  have  granted,  nothing  to  show 568 

beam    right,    effect 402 

citation,  loss  of  proof  of  service 1047 

contract  of  sale,  under 234, 235 
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corporation    deed 256 

doubtful    title 715 

encroachmente,    effect 423-426,428-430 

execution    lost. 458, 467 

fence  over  line  for  long  time 486 

foreclosure,  failure  to  comply  with  provisions  as  to  taking  proofs 58i 

inchoate  dower,  title  to  not  offered 716 

indefinite   objections 694 

mines  and  minerals,  when  reservation  no  objection 742 

mortgage,  presumption  of  payment  after  twenty  years 777,778 

parol    evidence 717,  718 

partners,  judgment  served  on*  one 829 

possible    claim 716>  717 

presumption,  title  resting  on 716 

record  extending  back  only  thirty  years ,...       716 

restrictions  by  police  power 973 

restrictive    covenants    are    incumbrances 966-968 

satisfactory  title,  how  determined 716 

setback,  effect 974-9T9 

state  comptroller's  sale  and  deed 1106 

substitution   of  property  doctrine 218 

tax  sales,  title  taken  under 1102,1111 

taxes   on   private   streets 1081 

telephone,  etc.,  wires  in  or  over  street  do  not  render  title  unmarketable....    1113 

unmarketable    titles 718,  719 

woman  beyond  child-bearing  age v..       621 

Harriage. 

(See  Husband  and  wife;  Legitmacy.) 

agency  not  presumed  by  relation 78 

citizenship    by 80 

common-law 579 

conditions   in    restraint   of,    validity 579 

dissolution  on  imprisonment  for  life 579 

husband  having  disappeared  some  time  before,  second  marriage 579 

laws  prohibiting  have  no  extra-territorial  effect 578 

long  established  by  cohabitation  and  reputation 579 

remarriage   by   person    divorced    here 579 

Harried  Woman's  Act: 

eff ec  t 574-579 

Harried  wonLen. 

(See  Acknowledgments;  Husband  and  wife;  Trusts;  Will.) 

Hascnline: 

includes    what 218 

Haterialmen. 

(See  Mechanics*  liens.) 

Uatemity. 

(See  Descent.) 
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subetituted  service  does  not  apply 1041 

Hay. 

(See  Construction.) 
may  mean  must  in  statute 217 

Hayor. 

{See  Acknowledgments.) 

Jleohanics'  liens. 

{See  Lien,  subtitle  Building  loan  contract) 

advance    payments .782, 788 

assignment    728, 72i 

bankruptcy,  precedence  over 722 

bankruptcy  sale,  subject  to 180 

common  law,  did  not  exist  at 721 

composition   of  creditors 722 

consent,  meaning 722, 724 

consent  of  owner 724 

contente  784,785 

continuance    722 

contracts,  assignment 782 

cover   what 725 

creditors'  composition,  precedence • 465 

discharge    725,727 

expiration    727, 728 

extension    % 728 

filed  after  ^conveyance 728, 729 

filing,    time 722 

foreclosure    780-732 

jurisdiction  of  county  court 269 

judgment,    money,    distinguished 721 

liens,    discharge 728 

marine  or  city  court  of  New  York,  jurisdiction 657 

material  only,  for,  priority 722 

materialmen  not  contractors,   preference 722 

mortgage,   distinguished.'. 721 

orders 782,788 

owner    788,786 

prior  lien  filed  later 722 

state  can  be  sued 997 

statutes   721,786 

superior  to  advances  on  certain  mortgages 686 

unrecorded  deed,   precedence  over 722 

validity    784-786 

work,  for  what  filed 729,780 

Heoklenbnrg-Sohwerin : 

treaty  provisions 1154 
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Membership  corporations.  Page. 

(See  Corporations.) 
Hen: 

word    includes    boys 218 

Merger. 

(See  Contract;  Corporation  Taxes.) 

at  law  and  in  equity 737 

contracts  in  deeds 738 

corporations , *788, 73^ 

lease  in  fee 737 

mortgages    789, 740 

restrictive  covenants 788,902,9^ 

subsequent  security  extingoishmeBt  of  prior  one 737 

Herton,  Statute  of. 

(See  Legitmacy.) 

Hetes  and  bounds. 

(See  Description.) 

Middle  letters. 

(See  Name.) 

Military  company: 

membership  corporation  cannot  be  formed  as..,^ 26t 

Military  law: 

land,  acquiring  for  military  purposes 741 

Military  service: 

acknowledgments  by  persons  in 7 

Milk  business: 

violative  of  covenant  as  against  offensive  trade 957 

Millinery: 

word  business  includes  as  to  restrictive  covenants 951 

Minerals. 

(See  Mines  and  minerals.) 

Mines  and  min^nls: 

adverse  possession,  acquisition  by 743 

granite,  when  not  reserved '. 742 

limestone,  when  not  reserved 742 

minerals   include   what 742 

partition  of  mineral  rights 742 

patent  reserving  gold  and  silver 1233 

reservation  of  privileges  when  no  objection  to  title 742 

rights  in  Dutchess  and  Putnam  counties,  acquisition  by  state 743 

undivided   share,   assignment 742 

Minority. 

(See  Suspension  of  alienation.) 

Mirrors. 

(See  Fixtures.) 
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Uisnomer.  Page. 

(See  Publication.) 
judgment,   in « 461 

Missionaiy  society: 

deviae  to 867 

Mistake. 

(See  Limitation.) 

contract,  when  ground  for  reformation 743 

deed  founded  on  mistake  as  to  identity  of  property 743 

obtaining   title   by 743 

registry   743 

Mistake  of  law: 

defined 216 

Mongolians: 

debarred  from  naturalization , 79 

Month: 

means  calendar  month;  how  reckoned 218 

Monthly  tenancy: 

distinguished  from  tenancy  from  month  to  month 669 

Monnments. 

(See  Description;  Map;  Real  estate.) 

courses  and  distances  yield  to \ 334 

gone  or  where  there  are  none 744 

land  of  neighbor  is  not 744 

parol  evidence  of  existence 744 

soldiers*,  authorized   use  of  highway 744 

subdivision  map,   necessary   on 744 

used   by   surveyors 1053 

More  or  less. 

(See  Description.) 
meaning  of  words  in  description 240,  241 

Mortgage. 

(See  Exception  and  reservation;  Foreclosure;  Incumbrance;  Tender;  Trust 
mortgage;  Usury;  Water.) 

administrator,  mortgagee  need  not  claim  debt  from 746 

after-acquired    property 750 

amount,  error  in  records 920 

antecedent   indebtedness,    given    for 749 

apportionment  and  spreading  agreements 751,752 

apportionment,  wife  of  owner  of  land  need  not  join  in  agreement 748 

assignee,  made  by,  to  secure  original  purchaser's  bond 750 

assignment    752-758 

bank  in  hands  of  superintendent  of  banks 114 

by  foreign  executor 471 

by   quitclaim   deed 891 

good  without  seal  or  writing ', 985 
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junior  may  compel  senior  mortgagee  on  foreclosure 539- 

assignee,  power  to  mortgage  property  assigned 9S 

assignment   recording 91T 

attorney  in  fact,  power  limited 109- 

bankruptcy  composition  does  not  discharge  creditor's  mortgage 121 

bankruptcy  sale,  lien 129^130 

benevolent  orders,  power  to  mortgage  real  estate 253^ 

bond,  given  without  recited 749 

place  of  payment 143^ 

production  on  satisfaction 143^ 

sale  on  execution  under  judgment 400 

secured  by  mortgage,  is  debt  of  decedent  liable  to  sale  for  debts 287 

transfer  by  delivery 143 

unsealed  note  instead  of 74& 

bond  or  other  evidence  of  indebtedness,  without 748 

building  loan  association,  to 758 

burial  grounds,  mortgage  by  church Idl 

cancelation,  action  in  equity 182 

refusal  when  tax  unpaid 922 

cemetery  lot  cannot  be  mortgaged 100,162,164 

certificate  of  reduction 750, 751 

certificates,  right  of  title  compai^es  to  sell 1139 

charged  on  real  estate  of  decedent 281,282 

church  may  execute 176 

clauses  and  terms 759, 700 

collateral  security,  one  holding  property  as,  not  obligated  to  pay  prior 

liens    749 

condenmation,  award  to  mortgagee 195 

effect   of 197 

mortgage  omitted  from  proceedings 197 

conditional  sale  distinguished 835 

contract  of  sale,  disposition  of  accrued  interest 5526 

contract  to  take  subject  to 226 

conveyance    includes 312 

corporate,  to  pay  creditors 25S 

corporations,  by 760-762 

county  court  may  authorize  sale  of  real  estate 269 

county  court,  jurisdiction  to  reform  bond  or  mortgage 269,270 

deed  and  defeasance  agreement 740 

deed  can  be  shown  to  be  by  parol 809 

deed  subject  to,  liability  of  grantee 322 

defined 745,746 

delivery  to  third  party 826 

description,  recitals  to  correct 911 

devisee,  liability 748 

made  by  one ''SO 

peiwrniOly  liable...... ^^ 

discharge    762-767 
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'inadvertent  omission  of  interest -w 190 

dispossess  notice  should  be  given  mortgagee 666 

dower  may  be  mortgaged 383 

encroachment,  consent  of  mortgagee 746 

equitable  revival  of  cut  off  mortgage 767, 70S 

equities    769 

equity  of  redemption 769 

sale  on  execution 460 

estoppel    certificate 769-772 

estoppels    443 

evidence,  not  receivable  as  when  tax  unpaid 922 

executor's  power  after  foreclosure 471 

extension   of  time  payment 772-774 

fire    insurance 502,503 

fire    loss. 502 

forms,  bond  by  individual ^ 1340 

mortgage  by  individual 1840 

mortgage  by  corporation 1343 

building  loan   contract 1346 

bond  to  secure  advances 1348 

mortgage  to  secure  advances 1349 

order  to  pay  proceeds  of  advances  made  on  a  mortgage  under  a  build- 
ing loan  contract 1352 

certificate  of  vendee  in  a  conveyance,  made  pending  a  building  loan 
mortgage,  authorizing  future  payments  to  be  made  to  his  grantor, 

the    mortgagor. 1353 

discharge  of  building  loan  contract 1353 

apportionment   of   mortgage 1353 

assignment  of  mortgage    (with  covenant) 3L354 

assignment  of  mortgage   (without  covenant) 1355 

assignment  of  mortgage  to  joint  tenants 1356 

estoppel  certificate  by  owner 1357 

estoppel  certificate  by  lienor 1357 

extension    agreement 1357 

consent  by  subsequent  lienor  to  extension  agreement 1359 

ownership    agreement 1359 

release  of  part  of  mortgaged  premises   (individual  form) 1361 

release  of  part  of  mortgaged  premises  (corporation  form)./ 1362 

subordination   agreement 1362 

mortgage  spreading  agreement 1363 

certificate  of  consent  ol  stockholders  to  a  mortgage  by  a  stock  cor^ 

poration    1364 

consent  of  stockholders  to  same 1865 

certificate  of  secretary'  to  same 136.'5 

satisfaction    , 1371 

special  forms  of  clauses  in  bonds  and  mortgages: 

guaranty  of  payment  of  bond 1366 

purchase  money  mortgage  clause 1B06 
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second  mortgage  clause 1367 

lifting  clause  for  second  mortgage 1367 

fixtures    503,504 

guaranty  of  payment  passes  to  assignee 749 

guardians,    powers 565 

heir,    Uability 748 

heirship,  recital  in  ancient  instrument 913 

husband  and  wife,  executed  by 747 

incompetent,    of 589,500 

incompetent,  taken  in  good  faith  from  grantee  of 747 

index,  failure  to 919 

infant,    disaffirmance 598, 599 

binding  contingent  interests 603 

dower  may  be  mortgaged 605 

to  pay  debt  where  not  liable 604 

real  estate,  cannot  be  mortgaged^ to  pay  debts  of  third  person. r.......       008 

real  estate,  void  without  report  of  special  guardian 612 

invalidity  doubtful 748 

joint-stock  company,  powers 626 

judgment,    lien 639,640 

lien  only  for  amount  advanced 751 

life  estate 688 

life   tenant,  by 751 

limitation,  payment  by  co-tenant 693 

loan  commissioners  mortgage  statutes 788-791 

loan  in  addition  to  amount  in  bond,  parol  agreement  to  make 748 

made  without  authority 748 

mechanics*  liens,  distinguished 721 

precedence 724 

superior  to  advances  on  certain 686 

membership   corporations,   powers 259, 260 

merger    739,  740 

•mortgagee  in  possession • 775,  776 

names  in  blank. 308 

national  bank,  power  to  take 116 

nonresident,  given  to,  where  payable 747 

not  accepted  by  mortgagee 748 

participation    agreement 776 

partner,  given  by  one     747 

party  wall  agreement,  mortgagee  necessary  party 746 

payment 762-767 

after   twenty   years 777,  778 

agency  to  receive 78 

receipt  made  after  assignment 903 

written  on  back  not  delivered 903 

without  production  of  bond 831 

personalty,    on 773,  771) 

statutes    779 
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proof    321 

purchase    money 780 

dower  does  not  attach  to 384 

payment  for  drawing 192 

priority    750 

railroad,  covers  after  acquired  property 892,893 

receivers*  certificates  as  prior  liens 904 

receivership  clause 905 

Recording    Acts 914,929-931 

Recording  Act,  as  affected  by 780-782 

recording   tax. 921-926 

reformation,  power  of  court 938 

release,    by 746 

by  attorney  in  fact  of  fiduciary 110- 

from    782-784 

on  condition  subsequent,  breach 203 

parol    agreement 239 

revivor  after  foreclosure 785 

•    satisfaction    762-767 

satisfaction  price,  execution  by  bank  in  hands  of  superintendent  of  banks.       114 

forged,  scrivener's  rule  to  avoid  loss 554 

national  bank,  given  by 116 

seal  not  necessary 986 

second  mortgagee  paying  interest  on  first  mortgage '. 740 

signature  in  handwriting  of  another  than  mortgagor 992 

statutory   provisions 787,  788 

subject   to 786-787 

subordination  agreement,  consideration 1030 

executor's   power 471 

first  mortgage  subordinated  to  fourth. 1031 

indexing   1031 

recording 930,1030 

testamentary  trustees,  made  by 1031 

subrogation   ; 1032,1033 

taxes 1078 

payment  on  closing  title -. 102 

tender 1127,1128 

tender  of  payment  after  due  date 749 

transfer  tax,  mortgage  deductible 1083 

trust  deed,  in  form  of 746,747 

trust  deed  is  not 749 

trust   funds,    investment 1174 

trust  income  not  to  be  devoted  to  payment 581 

trust  mortgage  for  bondholders 1161 

trustee  in  bankruptcy,  to,  to  secure  bonds 127 

trustee,  power  to  mortgage , 1178,1179 

undivided  share,  on,  lien  attached  to  what , 747 

upland,  on,  includes  what 750, 122S 
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usurious   1190-1202 

wife  owning,  joining  in  deed 575 

Mortgage  merger. 

(See  Merger.) 

Mortgage  on  land  nnder  water. 

{See  Water,  subtitle  Land  under  water.) 
Mortgage  taxes. 
{See  Recording.) 

Mortuary  chapel: 

when  part  of  business 059 

Monntain. 

{See  Adverse  possession.) 

Moving  pictures: 

factory,  dangerous  business '957 

Municipal  court: 

judgment    637,63^644 

Municipalities. 

( iSf 66  Adverse  possession  ;   Park;   Taxes;   Water.) 

arbitration,   submission   to   authorised 93 

assessment  cannot  be  arbitrated 792 

building  permit,  granting  or  withholding 793 

charter,  compliance,  with 792 

Home  Rule  Bill 792 

lien  of  judgment  on  property 643 

mechanic's  lien,  enforcement  against  real  estate 735 

municipal  corporation  includes  what •  793 

ordinance,    proof , . .  792 

violations,  equity  will  not  restrain 973 

partition,  proper  parties  when  holding  tax  liens 820 

tax  deed  or  lease,  holding,  is  proper  party  in  partition 1104 

tax  searches,  liability  for  negligence 1080 

taxes,    compromise 1071 

levying  does  not  estop  from  claiming  title 1097 

town,  authority  to  convey  real  estate 793 

trust  for  charitable  purpose,  taking  real  estate  upon 793 

Murder. 

{See  Convict.) 

Must: 

"may"  may  mean  in  statute 217 

Hame. 

{See  Church  ;   Publication  ;   Unknowns.) 

attorney  in  fact,  execution  of  instrument 110 

attorney  may  not  permit  another  attorney  to  use 106 

change   of 796 

church,  change  of .'. 173 

corporate,   change   of 251 
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defects  in  names  in  actions .' 704 

executing   instruments 795 

grantee's    , 82L 

grantee  not  named  but  described 705 

incorrectly  spelled   in  acknowledgment ^i 

initial  letters,  use 708 

instruments  with  names  in  blank. 307,308 

joint-stock  company,  changing 626 

judgment  debtor's  in  judgment 645 

junior,  word  no  part  of  name 708 

means  of  identity  only 706-703 

middle  letters  and  names. 700 

owner's  in  mechanic's  lien..... 733»784  736 

taxes,  assessment  in  wrong  name 1006 

town,  alteration  in  assignment 00 

unknowns,  use  of  fictitious  names 1107 

^National  bank. 

{See  Bank.) 

JTaturalization. 

{See  Alienage.) 

iNaval  service: 

acknowledgments  by  persons  in 7 

^Necessity  right  of  way. 

{See  Easements.) 
ISTegatiye  easements. 

{See  Restrictive  covenants.) 
ISTegl^nce: 

attomey's   liability 104 

ITeigliborhood: 

change  of  character,  effect  on  restrictive  covenants 048 

ITenter  gender: 

masculine   includes 218 

ITew  Granada: 

treaty    provisions 1153 

ITew  Jersey. 

{See  Acknowledgments.) 

acknowledgment,  form  not  sufficient  in  New  York 35 

notary  public,  power  to  take  acknowledgments 26 

ITew  York  city. 

{Sec  Acknowledgments,  subtitle  Gonmiissioners  of  deeds.) 

Building  Zone  Law,  affects  marketability 073 

considered  as  to  contract  of  sale 245 

incumbrance  061 

corporation  counsel,  power  to  find  client •  104 

court,  mechanic's  liens  foreclosure,  jurisdiction , 731 

mechanic's  lien,  marine  or  city  court,  jurisdiction 657 
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municipal  court,  court  ci  record 4S^ 

judgments  , 687,688 

justice,  acknowledgments,  may  take SI 

satisfaction  of  judgment 647 

Newel  poffts: 

as  encroachments  on  streets 42S 

Newspaper. 

(See  Publication.) 
subscription  continue  after  subscribed  time 223: 

Newspaper  agent: 

word  business  includes  as  to  restrictive  covenants 951 

Next  of  kin: 

heir   distinguished 801 

'*•    how  determined  on  intestacy 328 

husband  or  wife  not  included 801 

illegitimate   is   not 680^ 

legal  representatives,  as 678 

Night: 

includes  from  sunset  to  sunrise 21& 

Nine  block  rule. 

(See  Restrictive  covenants.) 

Nominal  consideration. 

(See  Ck)nBideration.) 

Nonresidenoe: 

order  for  publication,  statement  of  nonresidence,  solBcieiicy 876-879* 

Nonresident  defendant. 

(See  Action,  subtitle  Appearance ;  Guardian ;  Infants.) 

Nonresident. 

(See  Publication.) 

citation,  service  upon. 1046,1048,1060^ 

defendant,   appearance  by 42* 

liability  of  attorney  for  costs 106 

lien  of  judgment .•...       642^ 

mortgage  given  to,  where  payable 74T 

Nonresident  defendant: 

(See  Nonresident;   Partition.) 

Non-nser: 

easement    399, 40O 

highways 1022- 

Northerly. 

(See  Description.) 

Norway. 

(See  Acknowledgments.) 
treaty    provisions : • .  ^    1158: 
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{See  AcknowledgmeBts.) 

acknowledgments  before,  statutory  proyisions 26,26,28 

authentication   of  signature 27 

authority  cannot  be  delegated  to  another 26- 

autograph  signature,  acknowledgment  taken  before  notary  public  failing 

to    file ; 26,34 

British  dominions,  authorised   to  take  acknowledgments  in  without  au- 
thentication   26 

certificate,    compelling    correction 26 

corporation  business,  may  act  in  though  stockholder,  director,  officer  or  em- 
ployee      2^ 

expiration  of  term,  may  certify  to  act  performed  before 2& 

jurisdiction   generally 28 

legalising   acts. 27,29 

New  Jersey,  power  to  take  acknowledgments 2$ 

out  of  state  but  in  United  States,  acknowledgihents  may  be  taken  by 29 

powers  generally 28 

state  officer,  is  not,  but  public  officer 26 

unauthorized  capacity,  acknowledgment  taken  in 27 

Notice. 

(See  Bankruptcy;   Lis  pendens;    Publication;    Recording;    Seal;    Title  ex- 
amination.)) 

agent,  to,  constructiye  notice  to  principal.. 802 

assignment    80^ 

attorney,  notice  to  in  examination  of  title 803 

conveyance  by  one  with  to  one  without 802 

foreclosure  sale 622,628,529,530,640-548 

improperly    recorded    instrument 80Cf 

legal,    publication 997 

motion   804 

public  proceedings. 804 

purchase  may  show  granter  to  have  been  bona  fide  purchaser 808 

purchaser,    to ^ 802 

records 804 

service    802 

on  clerk  or  chairman  of  body  sufficient 218 

tiUe   defects. 802-804 

vendor  and  purchaser,  as  between 803 

Notice  of  sale. 

(See  Publication.) 

Nuisance. 

(See  License;   Restrictive  covenahts.) 

authorised  by  legislature 971 

board  of  health,  power  to  abate 137 

license  created  by  judgment  recovered  for  maintaining 682 

specific  cases 971, 972 

Nunc  pro  tnnc. 

(See  Guardian;   Judgment;   Jurisdiction;) 

116 
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not  violatiye  of  covenant  against  offensive  bosiness 967 

Obiter  dictum. 

(See  Ck>nstniction.) 
distinguished  from  jadicial  dictum 217 

Occupations. 

(See  Restrictive  covenants.) 

Ocean. 

{See  Water.) 

Of. 

(See  Construction.) 

Offer. 

(See  Construction.) 
construction  of  word 217 

Officers. 

(See  Public  offlcen.) 

Option. 

(See  Contract.) 

Or. 

(See  Construction.) 
word  construed  with  "and" 214 

Orange  Free  State: 

treaty    provisions 1154 

Orders. 

(See  Bankruptcy;  Judgment;  Lien;  Publication,  subtitle  Summons,  service 
by.) 
Ordinance. 

(See  Municipalities.) 

Orphan  asylums: 

records  ot  children 171 

Ottoman  Empire: 

treaty    provisions ; 1156 

Ouster. 

(See  Corporations;    Bjectment)) 
co-tenant  by  tenant  in  common  in  possession 111.5 

Owner. 

(See  Mechanics'  liens;  Mortgage;  Real  estate;  Suspension  of  alienation.) 
word   includes   whom 901 

Ownership. 

(iSfee  TiUe.) 

Papers: 

filing  by  public  officers 855 

ParalleL 

(See  Description.))  - 
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Park:  Fage. 

Onservation    Law    provisions 808 

defined    807 

land  value  lessened  by  sale 1203 

sale  of  portion  free  from  lien  of  bonds 807 

lots  conveyed  with  reference  to  park  plan 807 

Parol. 

(See  Adverse  possession;    Boundaries;    Contract;    Deed;    Evidence;    Mar- 
ketability;   Mortgage;    Partition;    Restrictive  covenants.) 

Parsees: 

can  be  naturalized 70 

Participation  agreement. 

(See  Mortgage.) 
Partition.  * 

{See  Adverse  possession ;    ESstoppel ;    Fiduciary   purchases ;    Husband   and 
wife;   Mortgage;   State;   Trusts.) 

abstract  of  title 811 

adverse   possession   by   co-defendant 814 

set  up  by  co-tenant 1117 

agreement  not  to 810 

agreement  partly  in  writing  and  partly  by  parol 800 

assignee  in  bankniptcy,  action  by 118 

boundaries,  action  to  fix 147 

burial  rights,  to  cut  off 161 

churches,  action  lies  between 178 

complaint  must  allege  whether  letters  issued 811 

condemnation  award  pending 196 

contingent   interests 824 

county  court,  jurisdiction 269-271 

death  of  plaintiff 275 

•defendant  sole  owner  failing  to  serve  answer  on  co-defendants 811 

devise  with  use  for  years,  prevents ". 810 

-dower 812,825,826 

admeasurement    382 

gross  sum  in  lieu 811 

drawing  deed,  fee  chargeable  to  grantee 812 

•easement,  judgment  conferring 398 

ejectment  of  tenant  by  purchaser 666 

election  to  take  land  as  land 422 

•equitable  conversion,  bars  action 815 

equity,  in  court  of 815 

escheat,  state  as  party 437 

foreclosure,  effect  on 507 

General  Rules  of  Practice 827 

guardian   662-564,666 

husband  and  wife,  between 578,810 

Incompetent,  action  by  must  be  made  party 585 
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infants    810,824-826 

real  estate,  not  affected  by  prohibition  against  sale  contrary  to  instru- 
ments giving  title. 812 

service    600 

simple   form 810 

when    estopped 590 

interlocutory   judgment 812 

irregularities  816-818 

joint  tenants,  against  each  other j 1124 

judgment   roll  lost 708 

lis  pendens,  persons  bound 701 

mineral    rights 742 

nonresident  defendant,  answer  cannot  be  served  on 811 

owner  dead  five  years  and  no  letters  taken  out, 812 

parol  followed  by  possession,  elements 809 

parties  818-820,824-827 

power  of  sale  in  will  does  not  bar 814 

purchaser,    rights 810, 811 

receiver  in  supplementary  proceedings  cannot  maintain 907 

recording  decrees 930 

referee's   fees 931 

re-sale  where  absentee  defendants  served  by  publication , 985 

restrictive  covenants  can  be  imposed  by  court 948 

removed   by 961 

riparian  right  alone  not  subject  to 1242 

sale,    estoppels t 444 

.referee  cannot  vary  judgment  or  decree 654 

sale  to  pay  decedents  debts,  not  abated  by 812 

service,  defective,  cannot  be  cured  by  sale  of  infant's  real  estate 606 

state,    joinder 997 

statutory   provisions 824-826 

surrogate's  court,  by 821, 822 

tax  lease,  parties,  how  cut  off 1104 

tenant,  gross  sum  in  Heu  of  interest 811 

tenants  in  common  may  make  without  wives 810 

tenancy  by  the  entirety,  maintainable  or  not 1122 

testamentary  provision  precluding 814 

trust  cannot  be  subverted  by 1175 

unboms   823 

interests  how  affected 1192, 1193 

unknowns  822, 1197 

unknown  defendant,  answer  cannot  be  served  on 811 

who  may  bring  action,  and  when 813-815,824-827 

wife,  when  not  necessary  party 382 

will,  when  to  be  construed  in  partition  suit 811 

without  ■  sale 821 

Partition  deed. 

(See  Streets,  fee  to  land  in  carried  or  not?) 
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PartnersMp.  Page. 
(See  Joint-stock  company.) 

absconding   partner 830 

agreement  to  deal  in  real  estate 830 

contract  to  sell  by  one  partner 830 

debts,  discharge  in  bankruptcy 831 

dower  does  not  attach  to  real  estate 829 

equitable  conversion  when  dealing  in  real  estate 433 

judgment,   execution   of  satisfaction 646,647 

against  suryiving  partner 829 

lien  of  judgment  against  sunriying  partner 643 

mortgage  given  by  one  i^rtner 747 

real  estate  held  by  partners  as  tenants  in  common 828,829. 

realty,  to  what  dower  attaches 886 

real  estate  is  personalty  in  equity 829 

receiver  does  not  take  title  to  real  estate 904 

sale  of  firm  goods  to  himself  by  one  partner 880 

sale  of  lands,  agreement  to  share  in  profits  does  not  make  parties  partners.  829 

summons  served  on  one  partner 829 

transfer  of  firm  goods  by  one  partner , 880 

unincorporated   associations   are   when 1194 

Party  waD. 

(See  Description ;    Wall.) 

Patent. 

(See  Indian;    Water.) 

bounded  by  highway,  title  carried 1025 

Recording  Acts  do  not  apply 927 

recording  in  county  allowed 930 

Party  wall. 

(See  Easements.) 

Payment. 

(See  Ck>n tract;    Mortgage;   Taxes.) 
assessment  for  public  improvement,  not  assent  to  commission  of  wrong  on 

property 831 

mortgage,  on,  without  production  of  bond 831 

obligation  to  pay,  not  same  as  payment 831 

Pedigree. 

(See  Heirs.) 

evidence   832, 833 

family  history 832, 833 

Penalty. 

(See  Bond.) 

Pencil. 

(See  Signature.) 
indorsement  by  sufficient 992 
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exemption  from  execntion  of  property  boaRht  with 462,463 

Pension  money. 

(See  Execution  sale.) 

People. 

(See  Claims,  action  to  bar;   Eecheat;   State.) 
Perpetuities. 

(See  Suspension  of  alienation.) 
Persia: 

treaty    provisions 1155 

Person: 

includes  corporation  and  joint-stock  association 219 

word   includes  corporations 250 

Personal  property. 

(See  Ejguitable  conversion;  Suspension  of  alienation;  Taxes.) 

administrator,  goeB  to 834 

bailment    835 

bequest  placed  in  hands  of  legatee  by  testator 834 

buildings  and  grass  deemed,  when 900 

conditional   sale ^5,886 

decedent's  debts,  suflScient  to  pay 286 

distribution    837 

excavated    materials 396 

finder's  title 838 

lease   is 663, 664 

married  woman's  passing  to  husband 834 

mortgage  on 778, 779 

partnership  property  is  in  equity 829 

statutes 839 

tax  levied  where  owner  resides 835 

tenancy  by  the  entirety,  none  in  personalty 1122,1123 

transfer    tax 1086 

transmission,  laws  governing 11.S2 

trustee,    appointment    of    new 1163-116b 

trusts    1177,1178 

warranty    834 

warranty    of    title 1218 

wife,  transfer  to  from  husband 575 

will    1273 

Pern: 

treaty   provisions 1155 

Petition. 

(See  Action;  Infants,  Mile  of  real  estate.) 
can    be    presented    when 38 

Philippines. 

(See  Acknowledgments,   subtitles   New   York   commissioners   outside   state. 
United  States  dependencies.) 
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Physioian:  Page. 

pntctice  not  business  in  violation  of  lestrictiTe  covenants 957 

Pier. 

(See  Accretion;  Water.) 

Place. 

(See  Publication.)                                                                                             ^ 
words  "of  a  certain  place"  construed 217 

Plank  road: 

reverter  102S 

Pleading. 

(See  Adveise  possession.) 

amendment   40 

complaint,   requirements  for  lis  pendens 69f) 

verification    12U,  1212 

foreclosure    t...  .528, 529, 532 

lost 70» 

partition,  complaint  must  allege  whether  letters  issued 811 

Statute  of   Frauds 568,559 

Plec^. 

(See  Mortgage.) 

Plotti«e. 

(See  Real  estate.) 

defined    901,902 

Plnral: 

includes    singular 219 

Poles. 

(See  Telephone  and  Telegraph.) 
Police  justice  or  magistrate: 

acknowldegments,    may   not   take 31 

Police  power. 

(See  Advertising;  Restrictive  covenants.) 

definition    97J: 

restrictions  placed  on  property  by 972,973 

Pond. 

(iSfee  Accretion;  Water.) 
boundaries  where  description  runs  to 153 

Poor: 

county  superintendents,  corporate  powers 267 

Porch. 

(See  Restrictive  covenants,  subtitle  Projections.) 

Port  cochere: 

defined 957 

Porto  Bico. 

(See  Acknowledgments,   subtitles  New  York  commlssionen  outside  state, 
United  States  dependencies.) 


Digitized  by 


Google 


1848    INDEX— Vol.  1,  Pages  1-852 ;  Vol.  2,  Pages  853-1748. 

Porto  Bico — Continued.  Pago. 

exempt  from  jurisdiction  of  courts  of  New  Tork 65S 

made  citizens 70 

Tortagal: 

treaty   provisions 1156 

Tossesrion. 

(See  Adverse  possession;  Claims,  action  to  bar;  Delivery;  Purdiaser;  Taxes; 
Testimony  perpetuated;  Vendee.) 
Possible  claim. 

(See  Marketability.) 

Posting. 

(See  Publication.) 

Post  ofBoe. 

{See  Publication,  subtitle  Summons,  service  by.) 
sites,    acquisition 1190 

Posthnmons  children. 

(See  Will.) 

Power. 

(See  Decedent's  debts ;  Election ;  Executors ;  Legacy ;  Suspension  of  aliena- 
tion ;    Trusts.) 

appointment,   of 843, 844 

consent  to  power  of  sale 849,850 

delegation    470,844,845 

executors,  exercise  by 468, 471-488 

exercise,   presumption   as   to 84.^ 

expiration,  objection. 468 

general  and  beneficial 842 

imperative  842, 849 

irrevocable    842 

language   and    words 841 

life  estate,  to  convert  and  mortgage 688 

partition  is  not  barred  by 814 

purpose  841 

real  property,  to  apportion 841 

reserved  in  deed  to  convey  or  devise  to  future  wife  of  grantor 842 

sale,  of 846-849 

decedent's  debts  cut  off  by  exercise 282, 283 

election  to  take  land  as  land  extinguishes 421 

void  when  afterbom  child  unprovided  for 1252 

trust,    in 860,851 

unboms,  power  of  sale  ineffectual  to  cut  off  interests 1192 

will,  general,  includes  right  to  dispose  by  will 841 

Power  of  attorney. 

(See  Attorney  in  fact.) 

Practicable. 

(See   Construction.) 
defined    217 
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Flractioal  location.  Page. 

{See  Boundaries.) 
Praotioe: 

foreclosure  , 529-532 

Practice  of  law. 

(See  Title  examination.) 

Precatory  words. 

(flfee  Devise;  Will.) 

Pre-emption. 

(See  Patents;  Water.) 

Prejudice. 

(See  Construction.) 
when    presumed 217 

Premifles. 

(See  Ck>nstruction ;  Real  estate.) 
synonymous   with   lands 89^ 

Presbyterian  chnrch: 

sale  of  real  estate  without  consent  of  presbytery 176 

Prescription. 

(8ee  Adyerse  possession;  Ejasements.). 

Presmnption. 

{See  Death;  Marketability;  Taxes.) 

continuance  of  existing  facts 852 

covenants    1136 

delivery    324,325,327 

dower  not  presumed 382 

escheats    437 

not  presumed  in  case  of  unknowns 1190 

incompetency    583 

insanity,    continuance 582 

jurisdiction    656 

legitimacy    678 

lost    grant 852 

lost  records 708 

mortgage,  payment 763 

presumption  after  twenty  years 777,  778 

when  mortagee  in  possession 775 

power,  as  to  exercise 845 

receipt  of  letter 6S0 

stronger  will  prevail 852 

telephone,  etc.,  wires  and  cables,  no  presumption  of  right  arises  from  at- 
taching or  stretching  over 11J3 

title,   in   favor   of  state 996 

troth  of  recitals  In  ancient  conveyances. 913 

Principal. 

{See  Agency.) 
attorney  in  fact  cannot  act  after  death 109 
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Trinter.  Page. 

(See  Publication,  subtitle  Legal  notices.) 
Trivities. 

(See  Construction;  Lease.) 

between  gnntor  and  grantee  in  relation  to  covenants  in  deed 853 

of   contract 853 

of    estate 853 

Probate. 

(See  Heirship.) 

Probate  of  Heirship. 

(See  Descent.) 
Probate  of  will.  / 

(See  Will.) 

Process. 

(See  Service.) 
Proof. 

(See  Adverse  possession;  Claims,  action  to  bar;  Publication.) 

Property: 

includes    realty  and   peisonalty .~. 219 

title   distinguished    from 1131 

Prothonotary. 

(See  Acknowledgments.) 
Pmssia: 

treaty  provisions 1151,1152,1155 

Pablic  improvements: 

assessments   ^067-1060 

Public  lands: 

dedication,    sufficient 854 

public  use  discontinued,  no  reverter 853 

Public  officer: 

deed    in   general    terms 338 

encroachment  on  street  or  highways,  authority  to  abate 428,430 

entries  admissibility  in  evidence 447,448 

filing   papers   by 855 

notary  public  is 26 

official  acts  to  be  liberally  interpreted 855 

suits  by  and  against 854 

tax  searches,   liability  for  negligence 1079 

title  to '  office*  how  determined 854 

waiver 45 

Public  use. 

(See  Public  lands;  Reverter.) 
Publication. 

(See  Unknowns.) 

actual,  when  to  be  made 856 

Albany  Argus,  in,  legalised 867 
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Publication — Continued.  Page. 

Albany  Atlas,  in,  legalized 867 

Albany  Evening  Journal,  in,  legalized 867 

affidavits    '866 

citation,  service  by 1047-1052 

Code  of  Civil  Procedure  provisions 867-872 

Code  of  Procedure   provisions ; 866 

county  judge,   orders  legalized 867 

county  papers  instead  of  state  paper,  proof 807 

defective  in  proceeding  to  sell  real  estate  to  pay  decedent's  debts 288 

foreclosure  notice  of  sale 522,523,529,530,640-548 

jurisdiction  of  citizens  of  this  state  by  foreign  states  where  only  publica- 
tion  of   process v 657 

legal  notices,  affidavits  of  printer  or  foreman 866,867 

legalizing  acts 867 

mailing,    address    defective ', >. 867, 868 

place    858 

time    868 

vitiating  wards  on  envelope 858 

name,  idem  sonans  theory  disregarded 862 

misnomer,  four  doctines  applied 862 

newspaper,  in  supplement 856 

must  be  printed  in  Bnglish 866 

nonresident  defendants,  against,  first  statute  providing 866 

notice   of  sale,   code   requirements 868 

defective  publication 859 

newspaper  publication 859 

posting    859 

statutes  860 

time  to  take  advantage  of  irregularity , 860 

time  elapsed 860 

proof,    publisher's   and   manager's    affidavits 857 

State    Paper   Act 867 

statutes    866 

summons,  notice  with,  day  on  which  complaint  filed  misstated 862 

defective,  when  irregrular  only '861 

failure  to  name  defendants 861 

omission  of  name  of  state 862 

unnecessary   in   mailing 861 

summons  service  by,  action  begua  within  sixty  days  of  limitation 868 

affidavit,  certificate  of  sheriff  not  sufficient 875 

Code  of  Civil  Procedure  provisions 862,874,875 

defects  and   irregrularities 863. 

defendants  in  adjoining  and  distant  states 873 

defendant  may  appear  and  demand  copy  of  complaint 864 

diligence,    statutory    history 875 

documents  to  be  furnished 873 

domestic  corporation,  on 863 

^     filing,    necessity ^ 873 

must  be  brought  to  date 862 
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nonresidence,  statement  of  sufficiency 870-879 

as  evidence  defendant  cannot  be  found  in  state 875 

notice  with  summons S64 

personal  service  out  of  state  equivalent 864. 

slveriflTs  return  not  part  of  proof 88t 

sufficiency  874.876.879-881 

time  for  defendant  to  come  in  and  defend 863 

unknown    heirs 804 

what  must  be  shown 873,874 

diligence,  degree  used  question  for  court 881 

divorce  action 868 

equity  actions  not  statutory,  personal  service  required 865 

execution   sale,   effect  on 462 

filing  papers 871 

foreclosure 5(V8,865 

infants    601. 87D 

judgment  entered  within  six  weeks  irregular 866 

notice  with  summons 871 

order,  affidavits,  failing  to  recite 883 

amending  nunc  pro  tunc 884 

appli  cation    for. ^ 8C& 

by  whom  made,  contents S(i9 

defendant  nonresident,  granted  on  that  sole  ground 884 

enemy  alien,  mailing  to  alien  property  custodian 884 

"forthwith."    meaning 886 

judge  plaintiflTs  attorney 884 

mailing  882.883 

defensing  with 886 

necessity  for  showing  diligence 6S7 

unknown    creditors 887 

publication  in  newspapers,  directing 883.884 

requirements   885 

service  without  state  or  by  publication,  directing 882 

personal   service  equivalent 871 

plaintiff  dying  after  publication  commenced 865 

post  office  not  required  to  be  specified 865 

real   estate   actions 865 

resident  continuously  without  United  States  for  six  months 868 

resident  departing  from  state  to  defraud  creditors 868 

stockholders  of  corporation 868 

time  of  beginning  and  completion 871^ , 

unincorporated   association S68 

when  order  not  necessary  and  personal  service  without  state  good 865 

without  order 8Tt 

without  state  on  foreign  corporations  and  nonresident  persons 868 

when  order  issues 867-870 

unknowns,   who   included 1197 

unknown  heirs,  service  upon 7''  7 
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Puffers.  Page. 

{See  Auctioneer.) 
Purchase. 

{See  Children;  Hein;  Shelly's  case;  Will.) 
Purchaser. 

{See  Bona  fides;  Notice;  Partition;  Recording.) 

contract,    power   to    rescind 888 

defined 887 

possession,    effect 887,888 

Recording  Act,  who  included 916 

Purchaser  without  notice. 

{See  After  acquired  interest.) 

Purpresture. 

{Se  Construction;   Water.) 
defined    217 

Putnam  county: 

mineral  rights,  acquisition  by  state 74ft 

Quakers  or  Friends 

trusts  and  trustees 888 

Quantity. 

{See  Contract;   Description;    Surplusage  or  shortage  in  block;   Warranty.) 
Quarter-sale. 

{See  Construction.) 
reservation,    construed 218 

Quia  timet. 

{See  Claims,  action  to  bar.) 

Quiet  enjoyment. 

{See  Deed ;    Lease ; '  Restrictive  covenants.) 

Quitclaim  deed: 

after  acquired  interest  will  pass  by 77 

conveyance  within  meaning  of  recording  laws 890 

estate    carried 890 

grantee  may  dispute  seizin  of  grantor 890 

restrictive  covenants,  will  release 893 

title  subsequently  acquired  by  grantor 891 

town  mortgagee  grantor,  effect 801 

Quo  warranto: 

public  office,  when  sole  remedy  to  determine  title 864 

Sabbinical. 

{See  Divorce.) 

Sailroad. 

{See  Elevated  railroad;   Water,  subtitle  Riparian  rights.) 

additional  burden  in  streets 892 

conveyance  to  creating  condition  subsequent 20S 

consent  to  operate  in  front  of  premises  is  conveyance 893 
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covenant  to  fence  runs  with  land 882 

de^  to,  habendum  so  long  as  used  for  railroad 809 

easement  of  right  of  way  by  prescription  against 882 

elevated,  as  visible  easement 418 

farm  crossings,  duty  to  maintain 883 

federal  control  does  not  prevent  sale  of  lands 883> 

fee  may  take  and  convey 882 

fence,  covenant   to  maintain 486 

intersection  with  another  railroad,  must  unite  in 882 

mortgage  covers  after  acquired  property 882,  SOS 

reservation  of  damages  in  crossing  land 45t 

restrictive  covenants,  as  violative  of 867, 85S 

right  of  way,  adverse  possession  against  abandoned 58 

route  map  and  notice,  effect 884 

sliding  embankment,  agreement  creating  easement 405 

street,  consent  to  operate  in,  when  license  only  created 682 

title  to  real  property,  abandoned  lands 885 

grant,  acquired  by 886 

possession  presumptive  evidence  of  payment  of  compensation 885 

surface  only 885> 

trust  mortgages,  nature,  what  land  covered 883 

water  front,  on,  relation  to  upland 886 

Banges. 

(See  Fixtures.) 

Satifioation  of  deed. 

{See  Deed.) 
Beading  a  deed. 

(See  Deed.) 

Beal  estate: 

administrator  cannot  take  title 46 

board  of  health,  power  to  purchase  and  hold 137 

buildings  are  part  of 155,156 

chattels  real  included 887 

claim,  submission  to  arbitration  limited 8f{^ 

condemnation  award  paid  into  court. 187 

conveyance  by  attorney  in  fact  limited 108" 

expectancy  estates 888 

fee,    limited 88& 

words  of  inheritance  no  longer  necessary....* 88^ 

future    estates 888 

injury  to  property  actionable 88^ 

land  association  not  incorporated,  deed  to  trustees 80O 

land  includes  trees,   waters,  grass,  stones,  buildings,   fences  and  growing 

crops 888 

landmarks,  wilfull  or  malicious  removal 80O 

lateral  support,  right  to 800- 

lex  rei  sitae 88T 


Digitized  by 


Google 


INDEX— VoL  1,  Pages  1-852 ;  Vol.  2,  Pages  853-1748.  1855 

Beal  estate — Continued.  Page* 

lottery,  g/ants  panuant  to^  yoid 901 

property  offered  forfeited  to  state 900 

owner,  word  includes  whom 901 

plottage   defined 901,902 

premises  and  lands  synonymous 898 

representative  capacity,  not  same  as  individual 902 

rule  of  property,  defined 902 

rural  residences,  registration 89S 

sale,  judicial  accounting  validating  defective 1 

slander  of  title,  requisites  to  maintain  action 902 

soldier  in  revolutionary  war,  grant  to 902 

space  above  land  included 897 

starp  decisis  doctrine,  applies  to  case  taken  to  court  of  appeals.... 903 

transmission,    laws    governing 1132 

water  is  not 1245,1247 

Beal  estate  actions: 

summons,  service 866- 

Beal  property: 

word  includes  what 21& 

Beal  property  law: 

index    1005 

text    1891 

Beoeipt: 

burial  plot,  for  payment,  not  deed 90$ 

mortgage  made  after  assignment 903 

written  on  back,  delivery 905 

Beceiver. 

(See  Bankruptcy;   Judicial  sale.) 

appointed  by  court  of  duuicery,  powers 4.^ 

bank,  not  mentioned  in  foreclosure 115 

bond,  lack  of  seals 141 

certificates,    lien 904 

common-law,  powers  and  duties 904 

corporation,  discovery  of  receivership 265 

on  dissolution,  authority  to  convey  real  estate 904 

foreclosure    action 534-536 

foreign  corporation,  title  to  real  property 257 

national  bank,  may  give  satisfaction  piece 116 

partnership,  does  not  take  title  to  real  estate 904 

pendente  lite,  individually,  cannot  purchase 905 

mortgage,  receivership  clause 905 

title  to  real  estate,  has  none 905 

statutory,  powers  and  duties ^ 904 

supplementary  proceedings,  c<mtract  for  purchase,  powers 907 

corporation,    against 908 

differs  from  other  receivers 905 

partition,  cannot  maintain 907 
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Xeoeiver — Continued.  ^"^^Page. 

receivership  expires  with  jad^nnent 907 

tenant  by  curtesy,  vested  estate  cannot  be  reached  by 907 

title  to  real  estate,  does  not  take 905 

what  property  may  be  reached 907 

Aeceiver  in  ohanoery. 

(See  Action ;  Deeds ;  Description ;  Hein ;  Marketability,  subtitle  Unmarket- 
able titles;  Restrictive  covenants.) 

ancient  deed,  in,  presumption  of  truth 1135 

estoppel  by 441 

evidence  against  and  for  whom 910 

grantor  estopped 910 

judgment,    in 912,918 

misdescription,   correction 911 

statutes 913 

third  persons,  force  against 910 

various    909^12 

Xeoognizaaoe. 

(See  Bond.) 
defined  140 

Seconvenion.  ' 

(Bee  EiQui table  conversion.) 

Recorder. 

(See  Acknowledgments.) 

Seoording. 

(See  Bankruptcy;    Surrogate's  court) 
Acts    914,929-931 

object    914 

assignment  for  creditors 101«  102 

attorney  in  fact,  executed  by Ill 

revocation  of  power 112 

clerk,  duties 914 

constructive    notice 915 

contract   of   sale 241, 242 

copies   authenticated 930 

county  clerk  includes  regist^ 917 

decedents*  estates,  assignments  of  interests 917 

deed  correctly  acknowledged  by  three  of  four  grantors 917 

dated  before  but  recorded  after  deed  of  present  owner 303 

in  general  terms 388 

delivery,  as  evidence  of 324,827,918 

errors  by  recording  officer 919 

farm    names 931 

for  whose  benefit 916 

forged    deed 808 

forged  instruments.  Recording  Acts  not  applicable 554 

incumbrancer,  who  included 916 

indices  as  part  of  record 920,921 
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Becording — Continued.  Page. 

duty  of  clerks 929,930 

indorsements    919 

judgment,    release 636 

lis    pendens 705 

lost  deed,  grantor  may  be  compelled  to  replace 915 

mistake,    effect 743 

mortgag:e  as  affected  by  Recording  Act 780-782 

assignment  753,  757,  917 

extension    773 

subordination    agreement 1030 

tax 921-92(j 

notice,    as 925-927 

of   records 804 

where  instrument  improperly  recorded 803 

partition    decrees 930 

patents,  allowed  in  county 930 

Recording  Acts  do  not  apply 927 

priority    , 302 

proof  by  subscribing  witness  omitting  residence 915 

purchaser  for  valuable  consideration,  wh^  is *. 928 

who    included 916 

quitclaim  deed,  protection  of  purchaser 890 

railroad,  consent  to  operation  in  front  of  premises 893 

record,  copies  as  evidence 915 

from    other    states    exemplification 910 

removal  for  destruction 910 

title  beginning  in  1903 910 

referee's  deed  not  recorded,  effect 934 

rents,  assignment  not  within  Recording  Acts OOS 

residence  of  purchaser  must  be  stated  in  certain  cities 928,931 

sales  in  inverse  order  of  alienation.  Recording  Acts  do  not  apply 52t) 

sheriff's  certificates  of  sale....* 4G7 

tax    leases 1105 

not  within  Recording  Acts 1101 

typewriters,    use 930 

unrecorded  deed,  precedence  of  mechanic's  lien 722 

visible  easements  are  within  Recording  Acts 418 

water   patents 1230, 12^7 

wills    '. 430, 1207 

Records. 

(Rce  Board  of  health;  Foreclosure;  T^st  records;  Recording;  Titles  insur- 
ance;  Village.) 

filing  by  public  officers R5.1 

public,  admissible  in  evidence 449 

Bedemption. 

{Sec    Execution    sale;    Foreclosure;    Lease,    subtitle    Disposse<?sion ;    Tax 
sales.). 

117 
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Bednction  certificate.  PAge. 

{See  Mortgage.) 
Se-entry. 

{See  CoDdition.) 
condition,  upon  disposal  of 205-208 

Referee.  ^ 

{See  Bankruptcy;  Foreclosure;  Judicial  sale.) 

adjournment  of  sale,  must  be  taken  by  referee  only 933 

death,  after  judicial  sale 932 

pending  publication  of  notice  of  sale 032 

deed,  by  woman  lawyer  married  to  foreigner 932 

to  trustee  who  has  died  since  sale 932 

disqualification  cannot  be  raised  collaterally 934 

embezzling  deposit  money  in  foreclosure,  loss 933 

fees    934,935 

general  rule  of  practice  No.  79 930 

infants,  sale  of  real  estate 611 

irregularities,  title  passes  notwithstanding. 934 

judicial   sale 654 

non-record  of  deed  in  foreclosure 934 

report   fbundation   for  judgment...*. 933 

re-sale   935 

sberifP  instead  of  referee  directed  to  sell 932 

surrogate    disqualified 932 

terms  of  sale 936, 937 

witness,  must  swear  and  examine  himself 933 

Reference. 

{See  Infants,  sale  of  real  estate.) 

Reformatioii. 

{See  Mistake.) 

action  to  reform  deed,  limitation 937 

who  can  maintain 937 

bond 937 

mortgage    938 

Refusal. 

{See  Devise.) 

Register. 

{See  County  clerk;   Map.)) 

acts  comply  with  requirements  for  county  clerk 219 

search    fees 1134 

Registration  of  rural  residences. 

{See  Real  estate.) 

Registration  of  title. 

{See  Title  registration.) 

Rejection. 

{See  CloBing  title ;  Contract.) 
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Selease.  Page. 

(Bee  Deed;    Foreci^ure;    Judgments,  money;    Mortgage;    Streets,  Fee  to 
land  in,  carried  or  not?) 
condition   204-206 

Seligioiu  oorporation. 

(See  Burial  ground;    Church;   Corporations.) 

assignment  for  creditors,  may  make 101 

devise  to  construed 856 

Semainden. 

(See  Adoption;   Adyerse  possession;   Deed;   Deyise;    Suspension  of  aliena- 
tion.) 

acceleration    939 

assignee  in  bankruptcy,  pass  to 135 

contingent,  sale  of  execution..., 498 

subject  to  transfer  tax 1084,1088 

cross-remainders,  simple  form,  limitation 939 

deed  with  remainder  to  issue ^ 687 

lien  of  judgment  on  vested 641 

life  tenancy  proceedings,  application 689 

life  tenants  hold  as  trustees  for  remaindermen 697 

partition,  action  by  remaindermen 813,825 

vested  remaindermen  must  be  made  parties 818^825 

remainderman,  when  bound  by  trustee 1161 

vested  or  contingent 940-945 

vesting,  unexecuted  does  not  prevent 844 

Eemoval. 

(£fee  Lost  Records.) 

Benewal. 

(See  Lease.)  » 

Sent. 

(See  Lease.) 

unearned,  effect  of  fire 502 

Sepairt: 

landlord  not  liable 662 

Sepealg. 

(See  Statutes.) 

statute,   eftect 219 

Sepresentatiye  capacity. 
(iSfee  R«al  estate.) 

not  same  as  individual 902 

He-sale. 

(See  Referee.) 
Seflcissioii. 

(See  Contract.) 
Xeservations. 

(See  Deed;   ESxception  and  reservatioii.) 
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Besidenoe.  Page. 
(See  CoDstraction ;  Recitals;  Recording.) 

corporations    ^ 251 

determination  by  sntrogate 1044 

distinguished  from  domicil 216 

BestaxLrant: 

not  nuisance  per  se 972 

Sestriotiye  covenants. 

(See  Conditions ;  Deed ;  -Warranty.) 

auction  sale  subject  to 94S 

bankruptcy  discharges  liability 122 

breach  as  defense  in  foreclosure 514,515 

Building  Zone  Resolution 961 

buildings 951-961,974 

fronting  on  certain  streets 948 

business,  oftensiye,  dangerous  or  obnoxious 950-959 

calling,  offensive,  dangerous,  or  obnoxious 950-959 

claims,  action  to  bar 186 

condition,   or,   determination. 208, 204 

condition  with  right  of  re-entry,  not  included 206 

construction    949-961 

disposed  of  how 961-963 

double  bouse,  violatiye  of  restriction  of  one  house  to  each  fifty  feet  of 

frontage    .".      673 

enforcement    963,964 

though  violations  have  been  suffered  to  exist 980 

violators  cannot  enforce 979 

who  may  enforce 979, 980 

when  under  uniform  plan , 968-970 

equitable  964-966 

executor,  conveyance  subject  to 468 

fencing,  run  with  land 486 

forms,  a  comprehensive  form , 1367 

modification  of  restrictive  covenants 1370 

release  of  reverter  on  condition  subsequent  for  breach  of 1371 

implied 964-966 

incumbrances,  are 966-968 

intoxicating  liquors,  use  of  premises  for  sale 956 

land  under  water,  on  upland  cover 979 

merger    738 

negative    easements 947 

neighborhood,  change  of  character,  effect 948 

nuisances  in  law 971,972 

obligee  must  have  interest  in  land 947 

occupations  and  business....' 950-958 

parol    972 

partition,  can  be  imposed  by  court ^  ...*...,... , 948 

party  may  not  pay  penalty  and  violate 948 
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Bestriotive  covenants — Continued.  Page. 

party  wall,  promise  to  pay  coat 413,414 

persona]   only 974 

police  power T 972,973 

presumptions    11 36 

projections    975-977 

property  other  than  that  conveyed.....' 901 

quiet  enjoyment,  will  be  read  into  lease 663 

quitclaim  deed  will  release 891 

railjoads  957,958 

railroad  covenant  to  fence  runs  with  land 892 

recital,  imposed  by s       966 

recital  land  subject  to,  effect 909 

release  by  parties  in  interest 961,962 

release  under  uniform  plan ,....      969 

removal    961-963 

removal  by  statute  unconstitutional 964 

roof  violation,  how  cured 94S 

running  with  land 592,593,973,974 

school  purposes,  conveyance  for 984 

setback   % 974-979 

stores    95S 

tax  foreclosure,  used  to  cut  off 1103 

ta^es,  recovery 1079 

trade,  offensive,  dangerous  or  obnoxious 950-959 

uniform  plan 964 

mutuality   under 968-970 

violations,    remedy 900 

who  may  enforce ,..      900 

BetroactiYe. 

{See  Statutes.) 

Sevenion. 

(See  Condition ;    Streets.) 
condition  disposed  of,  when  conveyed  by  maker 204 

Beverter. 

(See  Bankruptcy.) 

assignment  for  creditors 100 

public  lands,  no  reverter  when  public  use  discontinued 853 

turnpikes  and  plank  roads 1028 

Bevised  Statntes. 

(See  Statutes.) 

Bevisioni. 

(See  Statutes.) 

BeviTEl. 

(See  Easements.) 

Bevivor, 

(See  Action.) 
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XevooatioiL  PAge. 

(£ree  Devise ;   License;   Will.) 

Bevolntionary  war. 

(8ee  Real  estate.) 
Bight  of  way. 

{8ee  Easements.) 

adverse   user 400 

appurtenance,    is 307 

easement   414,417 

reservation    451 

Bight  of  way  by  iLooessity. 

(See  Advene  poesessioa.) 
Biparian  rights. 

(See  Water.) 
Biver. 

(fifee  Accretion ;  Water.) 

boundaries,  where  description  runs  to 162,153 

conveyance  on  road  runnini;  along;  title  carried 1013 

division  line  between  town  and  connty 151 

Boad. 

{See  Adverse  possession;    Highway;    Plank  roads;    Streets;    Turnpikes; 
Water,  subtitle  Biparian  rights.) 

boundaries,    fixing 150, 151 

care  by  county  when  not  in  county 287 

deed  of  land  for  private,  construction 810 

Dutch,  title  in 1007,1008.1027 

private,  laying  out 1021 

Books. 

(See  Adverse  possession.) 

Boof. 

(See  Restrictive  covenants.) 

Booms. 

{See  Lease.)  * 

Boyal  patent. 

{See  Church.) 

Bnbber  itomp: 

signature 902 

Bnle  of  property. 

{See  Real  estate.) 
defined    902 

Bnles. 

(See  Court  rules.) 

Bniming  with  land. 

(See  Restrictive  covenants.) 
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Bnral  cemetery.  Pag®- 

{See  Burial  ground.) 

Bnral  residences: 

registration  80S 

Bnssia. 

{See  Acknowledgments,  subtitle  Consular  officers.) 
treaty    provisions 1155 

St.  Louis. 

(Bee  Acknowledgments,  subtitle  Autbentlcation.) 

Salvador: 

treaty    provisions 1155 

sue. 

(See   Burial   grounds;    Ck>ntract;    Foreclosure;     Infants;    Judicial   sale; 
Referee.) 

adjournment  of  auction  sale,  failure  to  advertise 191 

condemnation,    effect ^ 197 

Sale  of  real  estate. 
(See  Real  estate.) 
Sale  to  pay  debts. 

(i9ee  Decedent's  debts ;  Dower.) 

Sale  wlien  remainders  are  not  fnlly  vested. 

(See  Life  tenancy  proceeding.) 

Salt  meadows. 

(See  Adverse  possession.) 
Sardinia: 

treaty    provisions 1155 

Satisfaction  piece. 

(See  Mortgage.) 

Satisfactory. 

(See  CJon tract.) 

Satisfactory  title. 

(See  Marketability.) 

Saturday 

(See  Holiday.) 
judicial  proceedings  and  service  not  prohibited  on 571,572 

Saxony: 

treaty    provisions 1155 

Schools. 

(See  Foreclosure,  subtitle  Loan  commissioners'  mortgages.) 

district,    abolition ©83 

conveyance  of  real  estate 983,084 

corporate  powers 983 

transfer  of  territory 983 

trustees,  conveyance  to  for  school  purposes 984 

powers    983 
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Schools — Continued.  Page. 

incorporation    251 

school  collector's  bonds  not  liens 083 

taxes   984,1079,1080 

Scientiflo  society: 

devise  to 857 

oC&« 

(See  Adverse  possession;  Water.) 

Sea-coast. 

(See  Accretion.) 
Seal: 

consideration,    imports 986 

corporate  262,263 

presumption  affixed  with  authority 256 

when  affixed  renders  signature  unnecessary 255,266 

when  not  necessary 986 

county  clerk's  certificate,  failure  of  real  to  show  where  seal  recited 986 

instrument  not  under  seal  cannot  be  pleaded  by  way  of  estoppel 441 

lack  on  deeds  prior  to  1896 986,987 

mortgage,    necessity 986 

necessity   abolished 985 

receiver's  bond,  lack  of 141 

several  persons  may  use  same 98.? 

statutory  provisions 987 

will,  not  requisite  to 986 

Sealed  instnunent: 

alteration  in,  legal  effect 90 

Search. 

(See  Recording;  Taxes;  Title  examination;   Title  insurance.) 
Secretary  of  state: 

New  York  commissioners  of  deeds  outside  state,  certification  of  appoint- 
ment       9, 25 

Sedge. 

(See  Adverse  possession.) 
Seizin  covenant. 

(See  Deed.) 

Separability  of  tmsts. 

(See  Suspension  of  alienation.) 
Separation: 

deed  executed  as  inducement 309 

Servia: 

treaty    provisions " 1155 

Service. 

(See   Attachment;    Infant;    Publication;    Sheriff;    Summons;    Surrogate's 
court. 

affidavit,  age  of  person  making  service 76 

foreclosure,  out  of  state 508 
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Service — Continued.  Page. 

foreign   executor,  on 472 

holiday,  on,  Talidity 570-572 

identification  by  process  server 1197 

incompetents 583, 681 

infants i.. 600-602 

noUce    802 

partition,  upon  infants 816 

Saturday,  not  prohibited  on ;....;-. 571 

Seventh  Day  Baptiists  upon,  on  Saturday  void 572 

subpoena 1031 

substituted,  effect  on  execution  sate 461,462 

untmowns 1196 

without  state,  when  personal  good 865 

Setback. 

(See  Restrictive  covenants.) 

Setoff: 

foreclosure  action*  allowance 514 

Settlement: 

ante-nuptial    .' 91, 92 

Settling  estates. 

(See  Surrogate's  court.) 

Seventh  Day  Baptists : 

service  upon,  on  Saturday  void 572 

Sewer: 

incumbrance,  when  not '. 408 

rights  as  easements 417 

Shelly'soase: 

rule,    abolished 988, 989 

application  .988, 989 

before  Revised  Statutes ; 988,989 

Sheriff. 

(See  Attachment;    Execution  sale;    Publication,  subtitle  Summons,  service 
by.) 

certificate  of  service  as  proof. T. 090 

completion  of  execution  after  going  out  of  office 990 

deed  in  general  terms 838 

deputy  or  under-sheriff,  execution  of  duties  by 990 

referee,  directed  to  sell  instead  of 932 

Shore. 

(See  Water.) 
Shortage 

(See  Surplusage  or  shortage  in  block.) 
Show  windows: 

as  encroachments  on  street , , 429 

Sicily: 

treaty  provisions 115(j 
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Sidewalks.  Ptig«. 

{Bee  Streets.) 

appurtenances   to  house 1028 

removal 1028 

repair  and  keep  clean,  duty  to 1027 

Sgnatnre: 

crossmark    is 992 

V     execution    902-994 

executors  470 

failure  to  read  instrument  signed 904 

handwriting  of  another  than  mortgagor ^ 902 

proof   902 

pencil  indorsement  sufficient 992 

rubber  stamp 992 

typewriter 992 

will,  acknowledgment  to  witnesses 992 

word  includes  what 219 

Signboard. 

(See  Advertising.) 
Silence 

(See  Estoppel.) 
Singnlar; 

includes  plural 219 

Sinks. 

(See  Fixtures.) 
Slander  of  title. 

(See  Beal  estate.) 
requisites  to  maintain  action 902 

SlaTes: 

diUdren  legitimatised 994 

marriages  validated 994 

right  to  hold  and  convey  real  estate 994 

statutes    994 

Socage. 

(See  Guardian.) 

Soil 

(See  Accretion.) 

exception  in  deed 452 

removed,    ownership 896 

Soldier. 

(See  Adverse  possession ;    Beal  estate.) 
ejectment  cannot  be  maintained  against  United  States  soldier 420 

Soldiers'  and  Sailors'  Civil  Belief  act. 

(See  War  measures.) 
limitations 094 
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Sound.  Page. 

{See  Water.) 
Space. 

(See  Real  estate.) 

Spain: 

treaty    proyisions 1166 

Special  fpiardian. 
(See  Guardian.) 

Special  tmn.  , 

(See  Jadgment.) 
Specific  performance. 

(See  Ck>n tract.) 

contract  of  sale 242-246 

contract  containing  essentials 222 

Spring  right: 

appurtenance,    is *. 307 

Sqnatter. 

(See  Adverse  possession.) 

Ss. 

(See  Affidavits.) 
Stable. 

(See  Lively  staUe.) 

livery,  not  nuisance  per  se 071 

Stamp  taxes. 

(See  Taxes.) 
Standard  foot. 

(See  Surplusage  or  shortage  in  block.) 
Standard  time. 

(See  Time.) 

Stare  decisis. 
(See  Real  estate.) 
applies  only  to  case  taken  to  court  of  appeals OOB 

State. 

(See  Adverse  possession;    Bscheat) 

corporation,  is  not 006 

decedent's  debts,  sale  of  real  estate  to  pay,  citation  of  state 200 

ejectment  action  by  for  wild  lands. 1260 

escheat    436-486 

foreclosure,  title  cut  off - 610 

includes  territories  and  District  of  Ck>lumbia 210 

joinder  in  actions  and  proceedings 997,908 

paper,  abolished 997 

patent,  title  carried  when  bounded  by  highway 1026 

presumption  of  title  in  favor  of 996 

suit  against 996 

utimate  to  title  in 1260 
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tax  sale  and  deed 1106-1110 

State  oiBcer: 

notary  public  is  not 26 

State  paper. 

{See  Publication.) 

Statute  of  Frauds. 

(See  Fraud.) 

Statute  of  Liinitatioiu. 

{See  Limitation.) 

Statute  of  Herton. 

(See  Legitimacy.) 

Statutory  foreclosure. 

{See  Foreclosure.) 
Statutes: 

colonial  law 1001 

conflict  of  laws / 1001,1002 

Consolidated   Laws,   effect 1000 

construction    900-1001 

foreign,  as  evidence 449 

proof,  how  pleaded 449, 450 

General   Construction   Law ^ 999 

legislature,  restrictions  on  power 1002 

penalties  when  not  prescribed 1001 

private  and  local  bills 1000,1002 

publication,    relating   to 866 

repeals 1001 

effect    219 

retroactive  effect 999 

revisions 1000 

Statutory.  Construction    Law 999, 1002 

when   in  effect 999, 1002 

Stay. 

{See  Execution  sale.) 
Stepchild. 

(See  Children.) 

Steps. 

(See  Restrictive  covenants,  subtitle  Projections.) 
as  encroachments  on  street 428 

stm. 

{See  Intoxicating  liquors.) 
Stock  corporation: 

assignment  for  creditors,  may  make : 101 

Stockholder. 

{See  Corporations.) 
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Stone.  Page. 

(See  Real  estate.) 

land    inclades 8^ 

remored,    ownenhip • 396 

Stoop: 

as  encroachment  on  street %. . .      420 

Stores: 

as  violative  of  restrictive  covenants 958 

Strand. 

{See  Water.) 
Stranger. 

{See  Improvements.) 

contract  for  benefit 1003 

deed  by  stranger  to  title,  no  cloud. 1003 

exception  or  reservation  to,  void 452,453 

joint  tenant,  conveyance  to ,.. 1124 

Stream. 

{See  Adverse   possession;   Water.) 
boundaries  where  land  runs  to 152,153 

Street 

{See  Adverse  possession;  Easements;  Highways;  Beads;  Water,  subtitle 
Riparian  rights.)  . 

abandoned,  title  to  land  in  bed 1004 

adverse    possession 1004, 1005 

adverse  user 401 

alley,    easements 1005 

boundaries,  fixing 150, 151 

closed,  title  to  land  in  bed .^. 1004 

closing    1005,1006 

cul    de   sac 1009,1011 

dedication  1006,1007 

Dutch  roads,  title 1007,1008,1027 

easements,  private * 1008-1010 

public 1010-1011 

public  acquires  only ^ 1025 

encroachments   on 427-430 

fee  to  land  in,  carried  or  not 1012-1018 

grade,  change 1018 

grant  by  municipality,  title  carried • 1023 

highways  and  roads,  distinguished  from  streets  and  avenues 1004,1018 

improvement,    assessments 1067, 1068 

laid  out  on  street  opening  map 712 

lane,  title  and  easements 1027 

laying  out  in  village  under  petition 1213 

light,  air  and  access  easements 408,409 

line,  buildings  may  establish 156 

location   1023,1024 
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location  changed,  title  to  land  in  bed 1004 

maps   713,714 

map,   on 1008,1009 

mechanic's   lien   covering 725 

non-user 400 

opening,    condemnation,    award 196 

easement  cut  off  by 398 

opening  or  discontinuing,  village  cannot  agree  in  advance 1213 

private,   buildings  may  close 150 

taxes    on 1081 

railroad   additional   burden.... 802 

railroad,  consent  to  operate  in,  when  license  only  created 682 

reservation  of  right  to  close 451 

side  defined 1016 

sidewalks 1028 

telphone  poles  part  of  public  easement 1112 

title  to  land  in 1026-1027 

trees    1158,1159 

widening  by  village 1214 

effect  on  description 835 

effect  on  setback  restriction 978 

width  1023,102-4 

Street  taxes. 

(See  Taxes.) 

Street  widening. 

(See  Description.) 

Strict  foreolosnre. 

(See  Foreclosure.) 
Sabmisfion  of  controversy. 

(See  Arbitration.) 

before  Code  of  Civil  Procedure 1029 

inferences,  power  of  court  to  draw 1029 

mandamus  proceeding  may  not  be  submitted 1030 

parties  1030 

Submissions: 

guardian  cannot  agree  to  make 561 

Subordination  agreement. 

(See  Mortgage.) 
Subpoena: 

duces    tecum 1031 

service    1031 

service  on  bankrupt IIT 

Subrogation: 

equitable    right 10:^3 

grantee  may  not  dispute  claim 1032 

mortgagee  subrogated  to  rights  of  mortgagee  under  prior  mortgage 1032 

owner  paying  first  mortgage  without  knowledge  of  second *. . . .  10.33 
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rights  under 1032 

taxes  and  assessments,  lien 1082 

paid  on  wrong  property 1033 

Sabscrilnng  witness. 

(See  Recording.) 
Substituted  servioe.  ^ 

(See  Judgment;  Summons.) 

Substitution  of  property. 

(See  Ck>nstruction.) 

Substitution  of  property  doctrine: 

construed  218 

Substitutional. 

(See  Devise.) 

Suicide: 

insanity,  does  not  imply 5S2 

Suit. 

(See  Action.) 
defined   88 

Summary  proceedii^fs. 

(See  Receiver.) 

premises  acquired  under  exeecution  sale 464 

tenant,  ejectment  by  purchaser  at  partition  sale 666 

Summons. 

(See  Publication.) 

amendment  ; 40 

attorney's  signature  printed « 1034 

incompetents,  service  upon 583, 5Ri 

name,  defect  in « 794 

partners,    served    on    one 829 

party  named,  but  not  served ^ 634 

publication  of  notice  with,  day  on  which  complaint  filed  misstated 862 

defective,   when   irregular  only 861 

failure    to    name    defendants « 861 

omission  of  name  of  state 862 

unnecessary  in  mailing 861 

recitals  in  judgment  showing 913 

service 1035 

admission 1034,1036 

outside  state,  since  Sept.  1,  1914 lOaS 

substituted    1040,1041 

statutes    1041,1042 

on  holiday 670 

personal  without  state  without  order  of  publication 871,872 

signed  by  attorney  and  not  by  plaintiff 1031 

unknowns    1197, 1108 
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Sunday.  Page. 
iSee  Holiday.) 

acknowledgment    taken    on 36, 37 

computing  statute  time,  reckoned  as  one  day 571 

contract  of  sale  signed  on,  not  Toid ,,  571 

deed,  delivery  on  sufficient 571 

foreclosure  sale  on,  not  prohibited 571 

judicial    proceedings    prohibited 571 

service  of  summons  and  complaint 1035 

Superintendent  of  banks: 

bank    in   hands   of. ..^ ■ 114 

Superintendent  of  poor: 

redemption  from  execution  sale 407 

Supervisors'  oertiflcates. 

(See  Tax  sales.) 

Supplementary  proceedings. 

(See  Receiver.) 

Surety. 

(See  Bond.) 

Surety  compajiies: 

bonds 140 

justification  through  officers 144 

legalized    143 

to  sureties,  equivalent  of , 144 

Surface  water.  ,'  ^  . 

(See  Water.) 

Surplusage  or  shortage  in  block: 

distributed   pro   rata 1043 

small,  how  taken  care  of 1043 

stipulation  to  pay  for  shortage  does  not  run  with  land 1043 

Surrender. 

(See  Construction;  Lease.) 

defined 213 

Surrogate.  ^ 

(See  Accounting.) 

acknowledgment,    authority    to    take 36 

adoption,   cannot    revoke '51 

Surrogate's  court. 

(See  Taxes,  subtitle  Transfer  and  inheritance.) 

accounting,  incompetent  when  bound .* 582 

citation  and  service  thereof 1046-1052 

clerk  authorized  to  take  acknowledgments 9 

decedent's  debts,  sale  of  real  estate  to  pay,  jurisdiction 285 

decision  necessary  to  support  judgment 1044 

guardians,  appointment 566 

jurisdiction   ^ 1044-1046 
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partition,   jurisdiction ^21,  822 

probate,  tenant  of  decedent  not  entitled  to  be  cited 601 

probate   of   will 1274-1280 

residence,   adjudication 104i 

sale  of  real  estate  to  pay  decedent's  debts,  limitation  of  powers  of  sur- 
rogate   2S8,280 

settling  estates  by  recorded  instruments 1046 

surrogate,  disqualified  as  referee 932 

surrogate's  court  provisions  of  code  as  revised 1044-104G 

testamentary   trustee,   appointment  of  successor;    accounting 1165 

trusts  and  trustees 1182, 118^ 

will,    construction 1257-1259 

Surrog:ate's  practice  act. 

(See  Guardian;  Judicial  construction;  Surrogate's  court;  Trusts;  Will.) 

Survey: 

•  admissibility  in  evidence ► 1052, 1053 

gore  encroached  upon r.     1053 

location   fact  for  jury » 1052 

monuments    1053 

Surveyor: 

mechanic's  lien  for  services 729 

Survivorship. 
{See  Death.) 

Suspension. 

i^See  Annuities.) 

Suspension  of  alienation : 

atlernative    estates 1060, 1061 

annuities  do   not  suspend   power 90 

common-law    rule 1051 

effected,  how  or  how  not 1054-1064 

executor's  power  of  sale 1061, 1062 

minority    1062 

power,  computed  from  time  of  execution 843 

separability    1063, 1064 

statutory   provisions 1054 

Sweden. 

(See  Acknowledgments.) 
treaty    provisions 1151, 1156 

Switzerland: 

treaty    provisions 1151, 1156 

Tacking. 

{See  Lien,  subtitle  Building  loan  contract.) 

Tailoring: 

word  business  includes  as  to  restrictive  covenants 951 

Tax  sales: 

{See  Taxes.) 

assessment,  invalid  sale  under  may  not  be  validated  by  legislature 1066 

cancelation,   irregular 1100 

118 
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mandamus IIOO 

state    comptroller's UOS 

certificate  of  sale 1101 

filing    duplicate 109& 

claims,  action  to  bar llOl^liOii 

county  treasurers*  sales  prior  to  1878 1102 

easemente  , IIQ^IIOH- 

f oredoBu  re    1103- 

incumbrances,  are 1108, 1104 

invaUd,  effect 1008,1009^ 

irregularities  ($59 

judicial   sale 1104 

lacbes    1008,1009- 

part  of  lot.  inyaUd 1104^ 

partition  action 1104- 

possession   1104,11.05 

recording  tax  leases 1105- 

redemption  from  Tillage  sale llOO' 

redemption  in  general 1105,1106- 

release  by  town  of  part  of  premises 1099- 

state  comptroller's  sale  and  deed llOB-1108 

state  comptroller's  sale  under  Tax  Law 1109,  lllO' 

subsequent  taxes,  purchaser  must  pay lllO 

supervisora'    certificates ^IIO* 

tax  lease,  adverse  possession  will  run  against lOOO* 

assignment  1099,1100* 

goes  to  administrator;  how  cut  off 1099 

tax   title,    nature 1098- 

tenant  in  comon,  purchase  by 1110,1111 

unmarketabllity    1111 

Taxei. 

(See  Adverse   possession;   Mortgage,   subtitle   Recording  tax;   Tax  sales; 
Water,  subtitle  Water  supply  and  rents.) 

agreement  to  adjust,  what  taxes  intended 225, 22T 

to  pay  back  taxes 22G 

apportionment    1005, 1006^ 

assessment,  action  to  bar  claims  against  city 182 

;  distinguished    1009 

for  taxes 1066,1067 

municipal,  cannot  be  arbitrated *. 792: 

public  improvements 1067-1069 

payment  not  assent  to  conmiission  of  wrong  on  property ^Hl 

assessor's  affidavit,  venue  not  essential 1211 

buildings,    on    though    removed 1070* 

cemetery  lands  exempt 160, 162, 164 

church,   exemption 178 

not  exempt  from  assessment  for  local  improvements 173: 

claims,    action   to   bar ^ lOTt 
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Taxes — Continued.  Page. 

when  maintaipable  in  case  of  tax  titka 18^ 

compromise    r 1071, 1072 

comptroller's  tax  sale  as  doad  on  title 097 

consideration  payment  of  back  taxes 211 

corporate,    lien 2($5 

deed  subject  to,  grantee  cannot  question  validity 322 

districts  1072 

estoppel,  municipality  not  estopped  from  claiming  title 441 

foreclosure  sale,  duty  of  referee  to  pay 636,037 

payment  of  taxes 552 

purchaser  at  tax  sale  not  cut  off 660 

reimbursement  of  person  paying. . . . .  ^. 606> 

restrictive  covenants   removed  by 961 

franchise  tax  on  corporations 1072-1074 

general  assignment,  not  preferred 106& 

inheritance    1081-1069 

inheritance  and  transfer.  United  States 1091,1092* 

inoome,  receiver  in  foreclosure  not  bound  to  make  returns. 535 

internal  revenue  stamp.  United  States 1093-1095 

judicial  sale,  terms  providing  for  |;>ayment ^j 

land  partly  in  city 1071 

lease,  adverse  possession  cannot  be  had  under 57 

merger   in    fee 787 

nominal  consideration  for  release 213 

not  cut  off  by  execution  sale 45^ 

liens,  become  when 1074, 1075 

under  building  loan  contract 685 

liquor   taxes 1076 

merger  in  city 1076 

.        mortgages,  as  relating  to 1077.1078 

payment  on  closing  title 192" 

tax  clause 759,760 

mortgagee    paying 75^ 

paid   by  mistake 1076,1077 

volunteer    ', 1077 

personal    charges ^ 1070, 1071 

personal  property,  levied  where,  owners  resides 835- 

possession,  payment  not  evidence 1078 

presumptions    1078 

private   streets 1081 

re-assessment    1078, 1079 

recovery  under  covenants  in  deed 107& 

restoration  when  marked  paid  on  tax  books 1079 

sale,  mortgagee  in  possession  may  not  purchase 488 

school   984,1079,1080 

searches    1080 

special,  repeal  by  general  laws 1074 

?        subrogation,    lien 1032 

tax  paid  wrong  property 103$ 
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taking  subject  to ; 1081 

tax  or  assessment  sale,  action  to  remove  cloud  on  title 183 

tax  title,  purcliaser  is  one  for  valuable  conaideration 92S 

taxable   status,   when   fixed 1081 

title    company,    liability 1142 

transfer    1081-1089 

transfer  tax  not  to  be  considered  in  taking  title  in  proceedings  to  sell  real 

estate   for  decedent's  debts 280 

proceedings,  joinder  of  state , 997 

statutes 1 089-1091 

validity    1095-1097 

village    1097 

Telephone. 

(See  Acknowledgments.) 

Telephone  and  tel^n^ph: 

telephone  company,  is  telegraph  company 1111 

easement,  written  license  to  erect  poles,  etc.,  creates 1111 

poles  additional  servitude  on  highway 1112 

poles  in  city  streets  part  of  public  easement 1112 

telephone  conversations  as  evidence 1112,1113 

wire  and  cables,  no  presumption  of  right  arises  from  attaching  or  stretch- 
ing   over 1113 

wire,    ejectment ^ 420 

in  or  over  fronting  street  does  not  render  title  unmarketable 1113 

over  land  without  authority,  ejectment 1111 

Tenancy  by  the  entirety. 

(See  Tenancy  in  common.) 

alienation    i 1120, 1121 

common    law. . .  r 1118 

conveyance  to  husband  and  wife,  not  naming  wife 795 

divorce,    eifect 1119 

execution  sale,  eifect 1120 

foreclosure,    effect 1120 

freeholders,  both  tenants  are 1119 

husband  and  wife  may  hold  as  tenants  in  common  or  joint  tenants 1119 

joint    tenancy,    distinguished 1119 

lien  of  judgment 611 

marital   relation,   depends   upon 1118,1122 

money  judgments  docketed  against  either  tenant,  lien...., 1119 

partition,    maintainable   or   not »....♦ 1122 

may  be  maintained  between  tenants  by  the  entirety 815 

personalty,   not    in ; 1122, 1123 

rents  and  profits,  both  entitled 1120 

sale  on  execution  of  interest 460 

statutes,    under 1118 

tenant  murdering  wife,  cannot  take 249 

transfer  tax,  payment 1088, 1089, 1091 

undivided  one-third,  can  exist  as  to ^. 1119 

when  not  created. 1121 
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distinjTuished  from  monthly   teziancy 669 

Tenancy  in  common: 

adverse  possession  in  case  of 71-73 

adverse   possession   with   deed 1115,1116 

adverse  possession  without  deed 1116,1117 

easements    417, 413 

fiduciary  relation  between  tenants  in  common  who  are  brothers  and  sisters    1114 

husband  and   wife * 1119 

improvement,   allowance   for 580 

married    women 1114 

mortgage  executed  by  husband  and  wife  as  tenants  in  common 747 

ouster  and  adverse  possession 1115 

outsanding  title,  tenant  in  common  cannot  purchase  to  exclusion  of  co- 
tenant    1114,1115 

partition,  tenants  in  common  may  make  without  wives 810 

partners  as  tenants  in  common 828,829 

Statute  of  Limitations,  application  where  tenant  under  disability 692 

tax  sale,  purchase  by  tenant  in  common 1110,1111 

undivided  share  of  tenant  of  life  estate - 688 

when    created 1114 

Tenancy^  Joint: 

assignees  for  creditors,  several  take  as  joint  tenants 98 

common-law 1124 

co-owners  may  agree  to  hold  in 1124 

created  by  deed  to  husband  and  wife , 1124 

cannot  be  by  law  or  descent..... 1124 

only  by  express  words 1124 

devise  to  joint  tenants  does  not  lapse 1124 

four  unities  of  Blackstone 1123 

husband   and    wife 1119 

partition    1124 

stranger,  conveyance  to  by  one  joint  tenant 1124 

tenancy  by  the  entirety  distinguished 1119 

transfer    tax,    payment 1088, 1089, 1091 

Tenant. 

{See  Fiduciary  purchases;  Lease;  Partition.) 

claims,   action   to  bar,   against  when   in   possession 180 

contract  purchaser  and  contract  vendor,  relation  to 222 

foreclosure,    effect?. 550-552 

Tenant  for  life. 

(See  Life  estates.) 

Tender: 

contract    action 1127 

foreclosure    1127,1128 

legal    tender 1128,1129 
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lien  for  unpaid  parchase  money,  action  to  enfotoe,  tender  of  deed 11% 

mortgage    on 1127,1128 

tender  of  payment  after  due  date '..      749' 

place 1126 

requisites    1120 

Tendee,  on  part  of,  when  vendor  disabled  from  performance 1126,1127 

Tenement  home. 

(See  Restrictive  covenants.) 

restrictive  covenants  aa  to 953-956 

violations  subject  of  exercise  of  police  power 973- 

Terms  of  lale. 

(See  Judicial  sale.) 

Territories: 

word   state   includes 21^ 

Testamentary  letters. 

(See  Executors.) 

Testator: 

recital  of  residence  not  controlling 909 

Testimony  perpetuated: 

code    provisions llSf^ 

possession,  meaning  of  word...^ IVHr 

Teocas: 

acknowledgment,  form  not  sufficient  in  New  York. BCt 

Third  party. 

(See  Stranger.) 
Through.  ^ 

(See  Construction.) 
sometimes  synonymous  with  to 214 

Tidewater. 

(See  Water.) 
Tideway. 

(See  Water.) 

Till: 

construed    with    word    between 215- 

Timber. 

(See  Trees.) 

Time. 

(See  Publication.) 

computation    219 

contract  of  sale,  of  essence  of ...246-24S 

daylight    savings    amendment 21!^ 

Time  of  essence. 

(See  Contract.) 

Title. 

(See  Closing  title;  Contract;  Marketability;  Public  officers.) 
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abstract,  contract  to  furnish 235 

acquisition  by  descent  and  purchaae 8S7 

affidavit    of,    eifect 75 

annihilated,   cannot   be 1127 

assignment  for  creditors,  vesting  of  title  «of  property .101, 102 

bankruptcy,  discharge  immaterial  to  question  of  title 121 

bankruptcy    proceedings,    vesting 184-136 

benevolent  orders,  trustees  take  and  hold 254 

cemetery  corporation,  coming  through  is  good 252 

certainty  of  good  title 1131 

cloud  on  title  action 182»1S3 

comptroller's  tax  sale  cloud  upon U07 

decedent's   debts,    objection    to    title 283 

sale  of  real  estate  to  pay,  parcel  omitted 286 

sale  of  real  estate  to  pay,  transfer  tax  not  to  be  considered  in  taking 

title   through 286 

deed,    delivery 1131 

passes  to  heir,  or  executor  with  power 1132 

transfer    by 1131 

defects,    notice 802-804 

"ejectment,    through 410 

encroachments  on  streets  and  highways,  acquisition  by 427-430 

escheat,  how  established  through 435,436 

indefinite    objections 5^ 

judgment   determining,   eifect 628 

judicial  sale,  purchaser  in  good  faith 651 

lis  pendens  as  cloud  upon 600,  700 

partition,    abstract ^1 

presumption  in  favo^  of  state,  when 006 

probate  as  adjudication  of 1277 

property   distinguished 1131 

railroad  route  map  and  notice,  eifect 804 

record  beginning  in  1003 016 

rejection  not  competent  evidence 447 

rule   of   property,   defined 002 

search,    expense 706 

stranger's  deed,  no  cloud 1003 

tax  sale  certificate  does  not  pass UOl 

transmission  of  realty  and  personalty,  laws  governing 1132 

ultimate  In  people 1250 

unrecorded  deed 630 

Title  affidavits. 

{See   Affidavits.) 

Title  examination: 

abstract,    the 1134 

assignment,  duties  of  examiner  passing  title  through 97 

attachment,    disposition 103 

attorney,   notice  to SOTi 
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chain  of  title 1135 

conversation  with  third  party  puts  purchaser  on  inquiry 1134 

defects    * 113C 

expense 113H 

recovery  on  hreach  of  contract 1204 

inspection  of  premises  necessary 1186, 1137 

liens,   examining  attorney's  duty 101 

notice  to  attorney,  notice  to  client 1134 

practice  of  law,  is 1134 

purchaser's  •  duty 1133 

road   through   premises,   includes  question 1134 

searches    1134 

expense    1144 

streets,  title  when  abandoned,  closed  or  location  changed 1004 

Title  insurance: 

title  companies,  advice  on  clearing  titles 1139 

have  no  interest  in  land 1140 

how    formed. 1138 

law,  cannot  practice 1143, 1144 

liability    1141-1143 

mortgage  certificates  right  to  sell 113I> 

owes  same  duty  as  attorney 1138 

records,    right    to    copy 1130 

contracts  providing  for  approval  of  title 1140 

issued   after   purchase 1138 

policy,    descriptions 1130 

exceptions    in 1140,1141 

rules  and  construction 113S 

scope    1141 

searches    1144, 1145 

vendor's  failure  to  furnish 1209 

Title  registration. 
(See  State.) 

abutting    owners 1148,1149 

acts  of  various  states 1146 

discontinuance  of  proceedings 1149 

improper    registration 1146, 1147 

New  York  act 1146-1149 

proof    1148 

state  must  be  made  defendant 997 

title  in  persons  not  parties 1148 

value    1145 

To. 

(See  Construction.) 
sometimes    means    through 214 

Tobacconist: 

word  business  includes  as  to  restrictive  covenants 951 
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Tombstone.  Page. 

{See  Barial  ground.) 
Torrens. 

(See  Title  registration.) 

Towns. 

(See  Monicpalities.) 

conveyance  of  real  estate  by,  authority TOIi 

division  lines,  river  or  creek  forming 15J 

lines,  supervisors'  action  in  fixing 2G8 

manicipal    corporation \ * 703 

Trade. 

(See  Restrictive  covenants.) 
Trading  with  Enemy  Act. 
(See  War  measures.) 
construed    80, 81 

Transfer  tax. 

(See  State;  Taxes.) 
Transfer  Tkz  Law: 

adoption 52 

Translations: 

from  foreign  language,  admissibility  in  evidence 450 

Treaty: 

alien  heir,  provisions  allowing  reasonable  time  to  sell  property 1150,1151 

provisions  of  treaties  with  various  countries 1151-1156 

supreme  law  of  land 1150 

Trees. 

(See  Adverse  possession;  Real  estate.) 

boundaries,    marking 148 

highways,    in 1158,1159 

ownership 1023 

land    includes... 809 

nursery  trees,  correspond  to  crops 1157 

fixtures,    as : 1157 

ownership    1157, 1158 

standing   timber. 1158 

Trespass. 

(See  Warranty*;  Wild  lands.) 

Tmst. 

(See  Foreclosure;  Suspension  of  alienation.) 

accumulations Il(t2 

alienage,  effect  on 88 

annunity  is  not 91 

assignment  by  beneficiary 1165 

beneficiaries,  as  necessary  parties  in  foreclosure , 526,528 

breach,  cestui  assenting  to 1165 

cemetery    lots,    care.. 158,164 
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charitable  parpose,  muDicipality  taking  real  estate  apon 71)3 

cliarch,  conveyance  to  as  trust 177 

oommon-Iaw    1166, 1167 

construction    1167-1170 

creditors,  for 1170 

deed,  title  companies  cannot  draw 1144 

destruction    1171-1173 

devises  on  income  only  to  charitable  corporations  are  not  trosts 168 

dower  does  not  attach  to • 384 

how  created 1189 

income  not  to  be  devoted  to  paying  mortgage 581 

life  tenants  hold  as  trostees  for  remaindermen 687 

married  women,  for UTd 

mortgage,  release  by  trustee 784 

partition    action 1175 

by  cestui  que  trust 813 

passive 1176,1177 

personalty,    of , 1177, 1178 

power  in   trust 850,891 

power  of  appointment,  reserving 844 

power  of  sale 846,847,1186-1188 

Quakers  or  Friends 889 

quantity  of  estate  taken 1188 

requisites    1189 

resulting    1185 

revocation  by  consent  of  parties 839 

reservation   of  power 1184 

sale,    manner 1185, 1186 

Statute  of  Limitations,  application 690,691 

Surrogate's  Practice  Act;  under  new • ....1182;1188 

testamentary  trustee's  purchase  from  himself,  limitation 692 

testamentary  trustees,  subordination  agreement  by 1031 

trust  funds,  investment 1173-1175 

trust  mortgage  for  bondholders,  doubt  in 1161 

trustee,  acceptance  of  trust  when  also  executor 1161 

accounting  under  voidable  conveyance 1161, 1162 

appointment   of  new 1163 

as,  use  of  word  in  conveyances  to 94-96 

beneficiary  cannot  be 1190, 1191 

conditions,   cannot  make 202 

delegation   of   power 845 

executor  when  acting  as 409, 471 

fiduciary    purchases 487-489,491,497,498 

foreclosure,  as  necessary   parties 526,527 

foreign  bank  or  trust  company  may  act  as  in  this  state 115 

general    powers 1181, 1182 

option  to  buy,  cannot  give 237 

power  of  sale,  clothing  with 1178-1181 
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Trust — Continued.  Page. 

pover  to  seU 1160,1161,1178-1181 

power  to  aasign  mortgage 754 

powers,  person  dealing  with  bound  to  know 1161 

renunciation 1184 

removal 1184 

satisfaction  of  mortgage » 764,765 

survivor    1189-1191 

trust  fund,  cannot  be  sued  in  law  for 1161 

witness  to  will,  as 1284,1285 

validity,  action  to  determine 1162 

Tnist  oompany. 
(See  Bank.) 
foreign,  right  to  do  business  in  New  York 257 

Trust  deed. 

(See  Deed ;  Mortgage.) 
after  acquired   Interest,   covering 77 

Tnigteefl. 

(See  As;  Bankruptcy;  Fiduciary  purchases;  Trust.) 

Timis: 

treaty    provisions 115*1 

Turnpike. 

(See  Streets.) 
reverter 1028 

Typewriter: 

signature    992 

use  in  recording  authorised 930 

Umpire. 

(See  Arbitration.) 

Unboms, 

(See  Accounting.) 

claims,  action  to  bar«  against 1  185 

foreclosure,  when  not  cut  off  by 1194 

living  owners  representing  whole  estate 1193 

partition    action 823 

as  affecting  interests 1192, 1193 

power  of  sale  ineffectual  to  cut  off  interests 1192 

status 1192 

trust  provisions  for 1259 

will,  bound  by  action  construing .' 1193 

Undertaking. 

(See  Bond.) 

Undertaking  establishment: 

violative  of  covenant  against  offensive  business 958 

Uniform  plan. 

(See  Restrictive  covenants.) 
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actions  by  and  against. * 1195 

loaning  on  bond  and  mortgage 1194 

part  of  members  cannot,  bind  others 1195 

partnerships,    when. 119i 

relations  with  members  and  outsiders 1191 

service  of  summons  upon  by  publication S68 

several   states,  in 1195 

United  States: 

courts,  infant,  service  apon....< GOO 

judgments,    lien. . . .  .^ • 64S 

jurisdiction  of  foreclosure  proceeding 505 

mechanics*    liens,    foreclosure 731 

district  court,  lis  pendens,  cancelation 098 

ejectment  cannot  be  maintained  against  or  soldier  thereof 420 

illicit  stills,   penalty 1076 

incapable  of  taking  by  devise 356 

inheritance  and   transfer  taxes « 1091 

internal  revenue  stamp  taxes « 1093-1095 

lands,  fortifications,  acquisition  of  land  including  highway 1196 

lighthouse  properties,  deeds 1196 

post-office   slt^   acquisition i 1196 

legal    tender 1128,1129 

military  purposes,  acquisition  of  land  for 741 

navigable  waters,  control .• 1227-1231 

supreme  court  decisions,  when  binding «..  658 

taxes , 1092 

United  States  commissioners. 

(See  Acknowledgments.) 
United  States  conrt  judgments. 

(See  Judgment.) 

United  States  loan  commissioners. 

(See  Foreclosure  ;Legalizing  acts ;   Mortgage.) 

Unknowns. 

(See  Foreclosure;    Partition.) 

citation,  service  upon.... 1050 

description,  sufficiency 1198 

escheat,  no  presumption 1196 

fictitious    names 1197 

identification  by  process  server 1197 

partition    action 822, 1197 

suing,    code   provisions 1196 

summons    1197, 119S 

who    included : 1197 

Until. 

(See  Construction.) 

meaning    218 
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Upland.  Paga. 
{See  Railroad.) 

Use. 

(See  Restrictive  coveaants.) 

XTwiry. 

(See  Interest.) 

agent,  not  that  of  principal 1202 

bonus  paid  for  mortgage  extension 773 

borrower,  legatee  or  executor  not  included 1201 

building    loans 1202 

commissions    1200 

contract,  what  constitutes   usurious 1199 

corporations  cannot  set  up 1201 

defense,  who  may  set  up 1199 

distribution  of  surplus  charges  over  advertised  rates 1202 

interest  on  past  due  interest 1202 

mortgage    1199-1202 

mortgage  recording  tax,  pa3anent 921 

national  bank,  innocent  holder,  may  recover  principal IIG 

state  banlring  institution,   by,   penalty 1201 

statute    1202 

Value: 

false   assertion   by   vendor 1203 

land,  value  lessened  by  sale  of  park  or  changes  in  grade 1208 

Vault: 

construction  under  without  permit 42S 

Vendee. 

(See  Notice.) 

contract,  recovery  on  breach 1204 

in    possession ..1205-1207 

lien    1204,1205 

Vendor. 

(See  Bona  fides;  Marketability;  Mortgage;  Notice.) 

adjournment,  when  entitled   to 1208 

false  assertion   by 1203 

lien    1209-1211 

title  insurance,  failure  to  furnish 1209 

Venezuela: 

treaty    provisions 1156 

Venue. 

(See  Acknowledgments;    AfiBdavits.) 

acknowledgment   defective 1211 

affidavit    1211 

essential    part 7B 

verification  by  notary  outside  his  jurisdiction 1211 

Veranda. 

(See  Restrictive  covenants,  subtitle  Projections.) 
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complaint,    necessity 1211, 1215? 

outside  jurisdiction  of  notary 1211 

Tested. 

(See  Remainders.) 

Testing. 

{See  Devise;   Foreclosure;   Suspension  of  alienation.) 

Tice  chancellor: 

office    establised 45 

Tillage. 

(See  Municipalities;   Tax  sales.) 

boundary  agreement  resulting  in  transfer  of  land 1214 

oonyeyance  of  real  estate  by 1213 

line  running  along  bay 121H 

means  incorporated   yillage 219 

municipal    corporation 1^ 

official   year 1214 

polluting  waters  with  sewage,  liability 1214 

records,  disposition   on   dissolution 1214 

streets,  cannot  agree  in  advance  to  open  or  discontinue 1213 

laying  out  under  petition 1213 

widening    1214 

taxes    1097 

Toid  and  voidable  acts: 

distinguished    1214 

Toidable  titles. 

(See  Accounting.) 

Waiver. 

(See  Action;   Appearance;    Limitation;    Surrogate's  court,  subtitle  (Sta- 
tion and  service  thereof.) 

estoppel    distinguished 442 

public  officer,  by 45 

WaU. 

(See  Adverse  possession;    Description.) 

abutting,    as   encroachments 426, 427 

beam   right   equivalent 402 

boundaries,    marking 149 

description  running  along,  what  included 157 

encroachment   , 423-425 

inconsistent   description    by 339, 340 

party,   as   incumbrance 412, 413 

easements    410-414 

mortgage  necessary  party 746 

promise  to  pay  for  cost 413,414 

use  for  advertising 78>  74 

Wall  of  building. 

(See  Building.) 
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War.  Page. 

(See  Limitation.) 
between  countriee  ol  parties  to  contract,  no  excuse  for  denying  apecific 

performance    244 

War  measures: 

Soldieni'  and  Sailors'  Civil  ReUef  Ad 1215 

Trading  with   Enemy  Act 1216 

Warranty. 

(See  Contract;   Deed;   Personal  property.) 

after-acquired   title,   carries 1218,1219 

bankrupt  relieved  from  liability 1218 

breach,  none  by  trespass  or  assertion  of  adverse  claim 1217 

encroachment  of  building,  when  it  does  not  extend  to 1217 

estate  conveyed,  cannot  enlarge 1217 

eviction,  is  against  only 1217 

failure  of  title  to  portion  of  premises 1218 

how    broken 1217,1218 

notice  to  defend 1219,1220 

personalty,  as  to 1218 

quantity,  does  not  extend  to 1217 

runs  with  land 1220, 1221 

Washtnbs : 

(See  Fixtures.) 

Waste: 

action,  by  whom  maintainable 1221 

contract  of  purchase,  pending 238 

defined    1221 

inchoate  dower  cannot  be  made  basis  of  action 892 

Water. 

(See  Accretion;    Boundaries;    Railroad.) 

access  by  defeats  right  of  way  by  necessity 410 

beach   1243,1244 

iKHindaries  where  description  runs  to 152,153 

description   bounding   by 1228-1225 

erosion   and   avulsion 1244 

grant  of  water  not  grant  of  land 1225 

ice    1226,1247 

lakes   and   ponds 1225, 1226 

land   include? 899 

land   under   water 1227-1220 

adverse    possession t999. 

condemnation    195 

restrictions  on  upland  cover 979 

navigable    waters 1227*1231 

patents    •. 1231-1239 

riparian   rights 1241-124X 

^*ore    1248,1244 
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strand    1243 

streams  and  watercourses .* 1244-1247 

streams,  pollution  by  village 1214 

subterranean    1249 

surface 1248 

water  supply  and  rents 123D-1241 

Water  pipe: 

easement,  when  not  visible 418 

Water  taxei. 

{See  Real  estate;  Water.) 

Westchester  county: 

acquisition  of  lands  for  cemetery  purposes 161-163,165 

tax   sale   act 1074 

Widow.  . 

(See  Next  of  kin.) 
meaning  of  word  in  devise 351 

Wife. 

(See  Descent;   Fiduciary  purchases;    Husband  and  wife.) 

acknowledgment   by,   sufficiency 35 

naturalization    80 

Wild  lands: 

ejectment  action  by  people 1250 

title  for  thirty  years  presumptive  evidence  of  ownership  in  trespass 1250 

title  must  be  traced  back  to  original  patentees  or  donees 1240 

Will. 

(See  Children;  D^^;  Devise;  Executors,  subtitle  Power  of  sale;  Legacy; 
Surrogate's  court;  Suspension  of  alienation.) 

afterbom   children 1251-1254 

ante-nuptial  agreement  to  make .' 92 

attorney  in  fact»  cannot  be  made  by... 108 

child  does  not  include  adopted  child 51 

children,  meaning  of  word .'....023,624 

church,  conveyance  to,  under 177 

codicil 1254,1255 

concealment    1264 

confidence,  word  precatory  only 371 

construction,    rule:*    of 1259-1264 

creditor,  cannot  deprive  of  remedy  for  sale  of  real  estate 287 

death  of  testator,  evidence 27:^ 

decedent's  death,  direction  to  pay 284 

deed,  cannot  be  executed  with  same  formalities 323 

destruction   1264 

devise   to   a   class 346 

to  heirs  at   law ." 343 

drunkard's    690 

election    to    construe 422 

equitable    conversion 432, 433, 1273 
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in    construing, 433, 434 

execution    1265-1267 

exemplification 12B7-1270 

failure  of  legacy  upon  contest ^...1271,1272 

incompetent's    588 

issue,  meaning  of  word 622, 623 

judicial    construction 1!^55-1250 

jurisdiction  of  courts,  cannot  oust 658 

lapsed  devises  and  legacies 1270,1271 

marriage,  meaning  of  word 356 

married  woman*8  1272 

mutual    will 1272,1273 

partition,  when  to  be  constru^  .in.. 811 

personalty    1273 

power  of  appointment 843 

power  to  dispose  of  property  includes  right  to  dispose  by  will 841 

power  of  sale 848 

judgment   sustaining 620 

precatory    words 371, 372 

construed 1273,1274 

probate 1274-1280 

tenant  of  decedent  not  entitled  to  be  cited 661 

adjudication  of  title  to  realty 1277 

purchaser   protected    against 1280, 1281 

recording    1267 

in  county  clerk's  office 030 

request,   word   precatory  only , 371 

residuary   clause 1281, 1282 

restrictive  covenants  in«  how  released 062 

revocation    1282-1284 

seal   not  requisite 986 

signature,   acknowledgment   to   witnesses 902 

title  company  cannot  draw 1143,1144 

unboms  bound  by  action  construing .* 1193 

trust   provisions   for 1259 

validity 1259-1261 

witnesses 1284, 1285 

witness,  executor  may  be 470 

Will  of  personalty. 

(See  Statutes,  subtitle  Conflict  of  laws.) 

Witnesses. 

(See  Deed ;    Name.) 

deceased,  proved  handwriting 822 

deed,  proof  where  witnesses  dead 322 

subscribing,  out  of  jurisdiction 32 

proof  by,  sufficiency 31, 32 

Woman. 

(See  Alienage;    Issue.) 
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word   includes  girls. 219 

Words  and  phrases. 

{See  Construction.) 

Working  days: 

defined    224 

Writ  <rf  assistance: 

foreclosure,    superseded 500 

Written  instrument 

(See  Adverse  possession.) 
Wvrtembnrg : 

treaty   provisions 1151,1160 

Tale  college. 

(Bee  Ck>rporations.) 

Tale  University: 

power  to  take,  hold  and  convey  lands  in  New  York 258 

Ttm^  Hen's  Christian  Association: 

title  should  be  taken  in  corporate  name 266 

(Total  nunber  of  pages,  1896.) 
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